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YACTDb 1. MexxayHapoaHoe u eBponemcKkoe npaso

THE ROLE OF LEGAL REGULATION AND OPTIMIZATION OF ECONOMIC
RELATIONS IN THE LIGHT OF THE MEMBERSHIP OF RUSSIA IN THE WTO
AND THE CUSTOMS UNION

Olga Bakayeva®, Natalia Laychenkova®

Abstract: In article separate prospects of optimization of the Russian
economy in the conditions of WTO membership and the Customs Union are
considered. As one of mechanisms it is offered to consider control of the
customs legislation of the Customs Union about its compliance to norms of
the WTO. Possible options of development of the specified institutes are
offered: for example, formation of system approach to standardization of the
customs legislation with norms of the WTO; consideration of a question of
creation of the arbitration court of the Customs Union. Expediently active
conducting explanatory work among representatives of business community
about procedures of anti-dumping investigations, conditions of their
initiation, an address order for this purpose in the Euroasian economic

commission. Article comprises research of positive and negative

* Doctor of Jurisprudence, Professor, Head of the Department of Public Law at Saratov State Socio Economic
University.

* Candidate of Jurisprudence, Associate Professor at the Department of Public Law at Saratov State Socio
Economic University.



consequences from participation in integration formations of Republic of

Belarus, the Republic of Kazakhstan and the Russian Federation.

Keywords: optimization of economic development, WTO, Customs

Union, Euroasian economic commission, customs regulation, control

The participation of Russia in different integration processes has an
influence on tariff legislation due to the cross-border character and
harmonization of many provisions and norms of International Law. For the
last few years the state sharply forced actions on participation in various
globalization processes such as participation in the Customs Union;
declaration of creation of the Euroasian Economic Union by 2015; joining the
World Trade Organization. Speed of integration processes might be
explained by similar mentality and strong relations between the former
Soviet Union states.

The distinctive characteristic of the modern legislation is prompt
smoothing and complete deletion of borders between the national and
international legislation up to their full elimination. Customs Law has
become the first branch of law which has “experienced” it.

Now rules of customs regulation are constructed in the light of the
membership of the Russian Federation in the Customs Union. The Customs
Code of the Customs Union is an international treaty which plays the main
role in the tariff regulation.

Certainly, it is necessary to recognize that the customs legislation of

the Customs Union is based on the norms of International Law and the

13



recommendations developed within World Customs Organization, for
example, in the International (Kyoto) convention on simplification and
harmonization of customs procedures. However the membership of Russia in
the WTO assumes execution of arrangements which is not obligatory for
non-WTO members (Belarus and Kazakhstan). In this connection inevitable
changes of the code and other legal acts adopted according to it have to
correspond both to rules of the Customs union, and obligations of Russia to
the WTO.

The priority attention in the Code is paid to the customs legislation of
the Customs Union. Its article 1 is called “Customs regulation in the Customs
Union”. And in its part 2 is established: “Customs regulation in the Customs
Union is carried out according to the customs legislation of the Customs
Union, and in the part which hasn't been settled by such legislation, before
establishment of the corresponding legal relationship at the level of the
customs legislation of the Customs Union,—according to the legislation of
member states of the Customs Union”. Thus in the Code it is nothing about
the international norms, which are initially regulate the relations in the
customs sphere. The instruction in the code on the principle of unification
with international legal standards and rules would be most logical.

Representatives of customs services of the Customs Union members are
constantly speaking about the importance of the customs legislation. The
vice-chairman of the State customs committee of Republic of Belarus S.V.

Borisyuk wrote that: “... the customs legislation allows to organize through

14



customs control when moving goods along an European-Asian corridor with
use uniform sets of transit documents with uniform rules of their filling”.

It should be noted that all WTO entry-process for the Russian
Federation and modern membership in this organization are accompanied by
scientific and practical discussions on this integration. Thus need of
diversification and modernization of domestic economy whereas opponents
owing to joining to the WTO predicted loss about 20 branches, including
machine and automotive industry, the chemical industry, metallurgy and
some others was the main argument of supporters.

In this article authors' analysis of the perspectives of the development
of economic, legal and social spheres in the Russian Federation as member of
the WTO is shown.

One of the main advantages, which is not properly estimated by all
experts, is the competition growth which will be inevitably observed in
connection with emergence in the Russian markets of the foreign goods
which admission was impossible out of membership in the organization. The
healthy competition which is based on effective standards of the modern
legislation is the main engine of development both separate branches and all
economy as a whole. The more honest and transparent conditions of the
competition are, the more cooperation offers from leaders of the world
industry and trade, investments and lower prices for high-quality goods. At

the end of it all it is better for the consumer.

I Borisyuk S.V. The Customs Union // the International management and marketing in education. Materials
of the fourth international scientific and practical conference on April 7-8, 2011. In 2 parts. Part 1. Minsk:
BNTU, 2011. Page 9.
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The second advantage is the possibility of advance of domestic goods
for the foreign markets. Emergence of new sales markets will promote
receiving additional profit by the enterprises, emergence of additional
workplaces (there will be about 40000 new workplaces in Russia in the
connection with elimination of export barriers) and, as consequence, to
social and economic development of certain regions, fullness of budgets at
the all levels.

In our opinion, participation in the WTO will be reflected positively for
Russian people, first of all, in the form of substantial increase of availability
of services in the bank and insurance markets.

Foreign banks and insurance companies will be allowed to the Russian
markets after the expiration of a transition period. They will provide services
to private subjects on more favorable conditions than their Russian
colleagues. It is necessary to pay attention that the countries with
approximately equal level of economic development (Brazil, India) agreed
about the most preferable requirements for national insurance companies.
Thus, one of world leaders—China joined WTO on the extremely unprofitable
conditions for in the insurance sphere and also in special economic zones
investments. Meanwhile the offshore played the leading role in the economic
development of People's Republic of China.

One of the main disadvantage in joining WTO is loss of the possibility
of carrying out independent industrial policy by Russia because one of the
basic rules of the organization is possibility of cancelling national laws and
regulation if the WTO consider them “as more burdensome than it is

necessary” (the WTO Memorandum of 2001).
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During 2012 the Euroasian economic commission accepted the
specified common customs tariff (more than 11 thousand positions of goods),
changed rules and procedures, including sanitary, phytosanitary measures to
harmonize operating conditions of three countries with those obligations
which were assumed by Russia on the WTO. One of consequences of Russian
membership in the WTO was functioning of economy of other members of
the Customs Union in the conditions of joining to the WTO.

Kazakhstan is now negotiating for the question of joining the WTO. We
hope that Belarus will also begin negotiations for this question soon.

However perspectives for the entry of the specified states into the WTO
are far ambiguous and are differently estimated for Kazakhstan and Belarus.

It should be noted that in the Strategy of the development of
Kazakhstan the entry into the WTO is designated as one of the main actions
that is having a prime value for effective development of economic potential
of the state. But the fact of the entry of the Russian Federation in the WTO
gave opportunity to Kazakhstan to feel operating conditions within this
organization. Therefore, concrete date of official accession becomes not so
actual.

Thus on the basis of the comparative analysis of previous and modern
legislations it is possible to claim that the entry of Kazakhstan into the WTO
in a special way won't affect economy of Kazakhstan because of following
reasons:

—rates of the customs duties in Kazakhstan before creation of the
Customs Union were one and a half times lower than in Russia. Therefore, if

within WTO membership it is necessary to lower rates of the customs duties,
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their size will be such is which was prior to functioning of the Customs
Union;

—taxes were significantly lower than in Russia before creation of the
Customs Union. So, by the general rule the VAT rate is 12% according to Art.
268 of the Code of the Republic of Kazakhstan of December 10, 2008 No. 99-
IV (with changes and additions of February 04, 2013 No. 75-V) “About taxes
and other obligatory payments in the budget (The tax code)”;

—the volume of support of the agricultural producer also didn't reach
the volumes applied in the Russian Federation. This circumstance also will
estimate agricultural producers of Kazakhstan who won't test negative
consequences from the entry of the state into the WTO.

The Belarusian republic has much more negative consequences from
the membership of the Russian Federation in the WTO, for example, a need
to conduct competitive fight against import goods in the Russian markets
which, according to experts, can be lost in branches of light industry,
household appliances, cargo and automotive industry.

Experts also predict problems with meat and dairy production because
some restrictions of its import to the markets can be set by the Russian
Federation due to the need within WTO membership to reduce the amount of
the state support of the agricultural producer. Moreover, the Russian
Federation within the Common economic space can try to claim similar
restrictions for Belarus.

In the most general view of a consequence for Belarus from the entry of
the Russian Federation into the WTO it is possible to characterize as follows:

both Russia and the WTO went on reciprocal concessions for achievement of

18



common purposes; thus Belarus as the member of the Customs Union needs
to adhere to them but it won't get any advantages as Belarus is not the WTO-
member.

Thus the only possibility to minimize negative consequences is fast
entry of Belarus into the WTO.

In the most general view “the Customs Union will allow three countries
to receive by 2015 Gross Domestic Product gain over 15%. Cumulative effect
from the Customs Union has to make for Russia 400 billion dollars, for
Belarus and Kazakhstan—more than 16 billion dollars, or about 14% GDP.
And it even without that in the long term other countries of the former
Soviet Union can join the tripartite alliance”?.

In 2012 were developed Measures for adaptation of economy of the
Russian Federation to WTO membership on the basis of offers of the branch
unions and associations, the interfractional Working group on legislative
ensuring accession of Russia to the WTO of the State Duma and federal
executive authorities. In the field of tariff regulations were called following
measures:

—simplification of procedures of customs administration;

—decrease in rates of customs duties to the level corresponding to a
cost of rendered service;

—correction of rates of a customs tariff on sensitive commodity
positions, including: live pigs, pork, motor vehicles, including being in

operation, combine harvesters, chalk overlay paper.

2 Bobkov V.A. Republic of Belarus in integration structures // The International Management and Marketing
in Education. Materials of the fourth international scientific and practical conference on April 7-8, 2011. In
2 parts. Part 1. Minsk: BNTU, 2011. Page 46.
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For Russia integration into world economy became the irreversible
process demanding change of the current legislation. Thus, it is required to
create system approach to coordination of provisions of the legislation
customs and adjacent to it with international legal standards. In this
connection it is required:

—to provide control of compliance of provisions of the customs
legislation to norms of the WTO, without having infringed thus upon
interests of the participating states of the Customs Union (Kazakhstan and
Belarus);

—to strengthen control of contents of federal laws and subordinate
regulations in the field of the customs affairs passed in the Russian
Federation, for the purpose of prevention of their contradiction to norms of
the WTO;

—to harmonize the customs legislation with the financial,
administrative, civil, banking legislation;

—to provide uniformity of law-enforcement practice of the updated
customs legislation;

—to carry out systematic monitoring of compliance of the customs
legislation of the Customs Union and the Russian Federation to norms of the
WTO. Territorial customs authorities (customs) and regional government
bodies (for example, the Governments of subjects of Federation, Chambers of
Commerce and Industry) have to be involved in such monitoring. For the
purpose of identification of the collisions arising at application of norms of
the WTO in the field of customs affairs it is expedient to carry out polls,

questioning, to use other methods of collecting and synthesis of information
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concerning representatives of managing subjects, and also the persons which
are carrying out activity in the field of customs affairs (customs
representatives, customs carriers and other).

It is necessary to consider that participation in the WTO doesn't
exclude possible introduction of protective measures (for example, anti-
dumping duties) concerning excessively aggressive import. The Ministry of
economic development and trade of the Russian Federation are monitoring
volumes of export and import of goods. In case of the sharp growth of import
and drawing of essential damage of one of branches of economy the
Euroasian economic commission makes the investigation which can resulted
in a introduction of protective measures. So, the decision on introduction of
preliminary special protective duty (27,5% from customs cost) on combine
harvesters and their modules now is already made.

The Euroasian economic commission now makes investigations
concerning the pig-iron enameled bathtubs delivered from China, ware from
porcelain, chemical fabrics for overalls production. Practice shows the
integration of the enterprises of the different countries of the Customs
Union, their discussion of the arisen problems and defending their interests
in the Euroasian economic commission.

Territorial customs authorities and Chambers of Commerce and
Industry on places should conduct explanatory work among representatives
of business community about procedures of anti-dumping investigations,
conditions of their initiation and procedures of an appeal to the Euroasian

economic commission.
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At the top of this, it is offered to consider a question of creation of the
Arbitration Court of the Customs Union which could become leading
independent instance on consideration of disputes which surely will arise
between the participating countries of the Customs Union because of Russian
membership in the WTO. The similar body functions within the WTO. All
trade disputes between members of the WTO are considered by the Dispute
Settlement Body consisting of arbitration groups and Appeal body.

To sum up, the main objective of realization of the right of the WTO is
the satisfaction of interests of business and citizens. Achievement of an
optimum balance between interests of the power and private subjects is
impossible without respect of opinion of citizens and their associations. In
this connection these subjects of legal relationship have to be involved in
work on identification of risks of participation in the WTO, their elimination,
adaptation of standard and legal base to world requirements, improvement of

law-enforcement practice in this direction.
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POJIb MPOKYPATYPbI YELLCKOM PECNYBJINKWU B UCMOJIHEHUU
NMPUTOBOPA CYLA

MNasen buptokoB”

AHHOTauus: B craTtbe peuyb UAEeT O CTPYKType U QYHKIUU
npokypartypbl Yernickoit Pecry6inku, ee pojiv B MCIIOJHEHUM MPUTOBOpa

cyzna.

KnwueBbie cmoBa: Yemickast Pecrnybiamka, Ipokyparypa Yerckoit

peCHY6HI/IKI/I, Cy,U,e6Ha$[ CucTeMa uexm, IpmuroBop.

THE ROLE OF THE PROSECUTOR'S OFFICE OF THE CZECH REPUBLIC IN

EXECUTION OF A JUDGMENT OF A COURT

Pavel Biriukov®

Abstract: The article focuses on the structure and functions of the

Prosecutor's Office of the Czech Republic, its role in the execution of a

court’s judgment.

* TlaBen Hukosaesnmy BupIokoB, [4.10.H., pod., 3aB. Kadeapoil MeXIyHApOIHOIO ¥ €BpPOIIeiiCKOro IIpaBa
BopoHekCcKOro rocyHMBepCuUTeTa.

* Pavel Nikolaevich Biriukov, Doctor of Legal Sciences, Professor, Head of the International and European
Law Chair, Voronezh State University.
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Key words: the Czech Republic, the Czech Republic Prosecutor's

Office, the judicial system of Czech Republic, judgment.

Koncturynusa Yexmumu'! momectmwnia HOpMy O mpokyparype (ct. 80) B
rJlaBy 00 MCIIOJHUTEIbHOM BiacTu. IIpokypatypa B Uexum HaxXoOuUTCS B
cucrteme MuHNUctepcrBa roctunmun. KoHctutyuusi Yexuu ycTaHaB/IMBaeT
OpraHM3allMOHHOe ¥  MaTepuajbHOe  MOAYMHEHME  IIPOKypaTypbl
MuHuCTEpPCTBY OCTULIMM. Takoe IOAUMHEHME YCTAHOBJIEHO HE B paMKax
YrOJIOBHOTO TIIpPOIlecca, a KOCBEHHO — uYepe3 Ha3HaueHue MPOKYpPOpOB,
O10IKeT MPOKYypaTyphbl U JIp.

CraTyc ¥ KOMIIeTeHIIMS MIPOKypaTypbl Uexuy MogpoOHO PeryanpyrTcs
3akoHoM N2 283/1993 «O mpokypartype»* (gajaee 3akK0oH 0 IIpoKypatype), YIIK
Yexum (3akoH N2 141/19613).

Cucrtema OpraHoOB IMPOKypaTypbl B Uexuu cOCTOUT u3: ['eHepasbHOM
IIPOKypaTypbl (HaxoguTcsa B bpHO); nByx Boicokmx rpokypatyp (IIpara u
OJ1I0MOV1I); BOCbMM KpaeBbIX ITPOKYPATYP; 89 OKPYKHBIX IIPOKYpaTyp*.

KomrieTeHII Mg IIPOKypaTypbl, B IIEPBYID OUepelb, COCPedOTOYEeHa B
cepe yroJIoBHOTrO Ipollecca, a Takke B paMKax rpaskJaHCKOro, TOProBOro u

AIMVHUCTPATMUBHOI'O ITIPOMU3BOACTBA (KOI‘,U,EI 3TO NMpeayCMOTpeHO BH.KOHOM).

! Ustava Ceské republiky // URL: http://www.senat.cz/informace/zadosti/ustava-eng.php?ke dni=&O (garta
obpamienns: 15.11.2013).
2 O statnim zastupitelstvi 283/1993 Sb. Zakon ze dne 9.listopadu 1993 // URL:

http://www.epravo.cz/top/zakony/sbirka-zakonu/zakon-o-statnim-zastupitelstvi- 12932.html (mata
obpamienns: 15.11.2013). CyiecTBeHHble M3MeHEeHUsI B 3aKOH 6bumM BHeceHbl B 2002 romy (3akoH N@
14/2002).

5 Zakon o trestnim Trizeni soudnim 141/1961 Sb. Zikon ze dne 29. listopadu 1961 // URL:
http://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=141~2F1961 &rpp=15#seznam (mata o6paleHus:
15.11.2013).

4 TIpoKypaTyphl ¥ OKPyra COOTBETCTBYIOT Cy[laM M CYIeOHbIM OKpyraMm.
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CormacHo § 3 3akoHa O TIIPpOKypaType, BOIIPOCHI, BXOIMAIIME B
KOMIIETEHIMIO IIPOKYypaTypbl pacCMaTpUBAKTCS TOJIbBKO IIPOKYPOpPaMI.
HOpyrum opraHaM, y4YpeXXAeHUsIM, IMPeanpusITUsIM M JMIaM He pa3pelieHo
BMEIIMBAThCS B UX AESITeJIbHOCTb, UM 3aMEHSITh UM MPEeACTABISATh UX IIPU
UCIIOJIHEHMM  UX  3afay. EOMHCTBEHHBIM  JIMIIOM,  HaJAe/JIeHHbIM
TOJTHOMOYMSIMM T10 TapMOHM3ALMM KapaTeJabHOM IOJUTUKM B paMKax BCeit
CIYKObI  MYGAMYHOTO OOBMHEHMS, SIBJISIETCSI TeHepalbHbIi MPOKYpOp,
KOTOPBI MOKET M3/1aBaTh 00s13aTeIbHbIe MHCTPYKIIMM OOIEro xapakrepa, u
MMeeT IIpaBO II0AABaTh 3ampoChl B BepxoBHbBIN cyd Yexum O TOJTKOBaHUU
3aKoHa (8§ 12 3akoHa 0 mpoKyparype).

l'eHepasbHas MpOKypaTypa (Nejvyssi statni zastupitelstvi )
BO3IJIABJISIETCS ['eHepa/IbHbIM IIPOKYPOPOM. OH Ha3HayvaeTcs
[IpaBUTE/NBCTBOM IO IIpenajokeHu0 MuHuUcTpa woctuiun. [IpaBuTeabCTBO
MOXKET OCBOOOAUTH €ro OT 3aHMMaeMoi HOO/DKHOCTY IO IpeJJIosKeHUIO
MuHnucrtpa wctuiunu. JBa 3aMecTuTesns ['eHepa/ibHOTO IIPOKypopa
Ha3HAYaAIOTCSI M OCBOOOKIAIOTCSI OT MO/IKHOCTM MMHUCTPOM HOCTUIIMU II0
rpejiokeHuI0 'eHepalibHOTO MPOKypopa.

KomneteHius ['eHepa/ibHOrO MPOKYpOpa B OCHOBHOM COOTHOCUTCS C
KomreTeHlueln BepxoBHoro cypa Yexum. TI'eHepasibHasg MmpoKypaTtypa
y4acTByeT B IIpoileccax II0 pPacCMOTPEHMIO aleJuUISIMOHHBIX Kajoo,
repecMoTpy el BepXOBHBIM CyAOM M OKas3blBaeT COMEiCTBME B
OITy0JIMKOBaHMM OTOOpaHHBIX peIleHMit 3TOro cyza.

OHM NPUMHMMAIOT y4acTue B MPUHATUM BepXOBHBIM CyOM pelIeHUs O

IIpoaJIeHNM CPOKa CoAeP>KaHMA I10, CTp&)KEf/I 6o0s1ee yemM Ha AJBa rojga.
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['eHepasbHass MOPOKypaTypa SBJASIETCS LEHTPAJIbHBIM Yy4peXaeHneM
IOCTULMU TI0 OKa3aHUI0 MEeXIYHAPOAHOM IIPaBOBOi ITIOMOILM 10 YTOJOBHBIM
nmeyiaM Ha JOoCyne6HO CTaauy MPoOMu3BOJICTBA I10 AeTy.

Bce pemeHuss  HWKeCTOSIIIMX  IMPOKypatryp 00  OKOHYaHUM
pacciaenoBaHus (32 MUCKJIIOYEHMEM  OOBMHUTEJBHOIO  3aKJIIOUEHMNS)
HaIMpaBJISIIOTCSI B ['eHepasbHYI0 MPOKYpaTypy AJiS OLE€HKM IMOCJe TOro, Kak
OHM BCTYMNAawT B Cway. EcaM Takue axkThl IPU3HAIOTCS HE3aKOHHBLIMMU,
['eHepasbHBIN TIPOKYPOP AaHHYJAMPYET UX B TedyeHMue YCTAHOBJIEHHOTO
3aKOHOM Cpoka (TpM Mecs1a) M [OpefanucbiBaeT COOTBETCTBYIOLIEN
IIPOKypaType Npoao/LKUTh CiaefdcTBue 110 neiny (§ 174a VIIK).

['eHepanbHBIN MMPOKYPOp HajejleH IIpaBOM JaBaTh yKas3aHMs OOIIEero
XapakTepa Mo yHUMOUKAIMM M HAIpaBJIeHMIO paboThl BCeX IPOKypaTyp u
IIPOKYpOpOB. OAHAKO 3TO OTHOCUTCS K IIPABOBBIM BOIIPOCAM, Kak IIPaBUJIO,
IIPOLIeYPHOTO XapaKTepa, a He K KOHKPETHBIM YrOJIOBHBIM AenaMm (§ 12 4. 1
3akoHa N2 283/1993° ¢ U3MEeHeHUAMN).

['eHepanbHBI MPOKYPOpP MOXET WU3[aBaTb WMHCTPYKIMMU OOIIEro
XapakTepa B LesiX YHUGbUKALMUKY M HaIpaBaeHUs] paboThbl IMIPOKYPOPOB. ITO
OTHOCUTCS K COTJIACOBAHHOMY MCIIOJIHEHUIO MTOJITHOMOYMIA T10 MOAAep>KaHUI0
roCyIapCTBEHHOIO OOBMHEHMSI, 0OecIleueHUI0 eIMHO00pasusi BHYTPeHHe
opraHmM3aluM CUCTEMbI TOCYJAapCTBEHHOrO OOBMHEHMS, a TaKke K
rapaHTUMPOBAHMIO €IMHO00pa3usi CUCTeMbl BeleHUs Hen (B 0COOEHHOCTU
OOKyMeHTauun). MHCTPYKLUMM OOIIero xapakrepa OTHOCSTCS K OTHe/bHbIM

KaTeropusiM [iej, HO He K KOHKPETHOMY [esly, M 00si3aTe/JbHbl IJIT BCEX

> O stiatnim zastupitelstvi. Zdkon 283/1993 Sb. =ze dne 9.listopadu 1993 // URL:
http://www.nssoud.cz/zakony/283_1993.pdf (maTa o6paienus: 15.11.2013).
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1poKypopoB. Korga I'eHepasibHBIN IPOKYPOP MPUHMMAET COOTBETCTBYIOIIEe
peleHne, OHO 00S13aTeIbHO IJIST BCEX JO/DKHOCTHBIX JIMIL IIPOKYPaTYPHI.

VHCTPYKLIMM PETYIMPYIOT pa3IMuHble 00/IaCTH: HAaA30p Ha TOCYyAeOHbBIX
CTagusIX TPOM3BOACTBA IO JeJly, MeXKAyHapomHasi IIpaBOBas IIOMOIIb,
CAaHKLIMM 3a MPeCcTyIUIeHMs, COBepIIeHHbIe M0 MOTMBAM HAallMOHAJIbHOJA,
pPacoBOil WJIM MHOV HEHaBMUCTU, CAHKLMM 3a IIPECTYIUIEHMS, CBS3aHHBIE C
HapKOTUKAMMU, crieaan3anus rOCyIapCTBEHHBIX OOBMHUTEJIEN,
peryamMpoBaHye IIpollecca IepecMOTpa YroJOBHBIX MeJI, KOMIIETEeHIINS
IIPOKYpaTypbl II0 HEYroJIOBHBIM JejiaM, ydJacTue IIPOKypaTypbl B
COOTBETCTBMM C 3aKOHOM O IIPOMU3BOACTBE 110 JIeJIaM HeCOBEePIIeHHOJIeTHUX®,
HaJI30p 3a MCIIOJIHEHMEM COOTBETCTBYIOIIMX IIPABOBBIX HOPM O 3aK/ITIOUEHUN
IO, CTPaXKy M JIMIIEHUM CBOOOIBI U APYyTHE.

leHepa/libHBII TPOKYPOP MOKET M3daBaTh 3aK/IIOUEHMs], UTOOBI
YHUGUIMPOBATh TOJKOBAaHME 3aKOHOB M MHBIX IIPAaBOBBIX HOPM O
peanu3anyy ITOJTHOMOYMIA II0 YTOJIOBHOMY ITpec/ieOBaHUIO. 3aK/IIUEHMS
KacaloTcsl OTHEeNbHbIX MPOoOJieM MPUMEHEHUSI 3aKOHOJATeNbCTBA, C
KOTOPBIMM CTaJIKMBAIOTCS IMPOKYPaTyphl Ha MPaKTHUKE, KaK II0 YTOJOBHBIM,
TaK M II0 He VroJIOBHBIM JejaM. HemmocpeacTBEHHO HIDKECTOSINAs
IpoKyparypa o06s3aHa ©IegoBaTh MHCTPYKUMSIM  HEIOCPeACTBEHHO
BBIIIECTOSIIEN MPOKYPaTyphl, 3a UCKIIOUEHMEM MHCTPYKUMIA HapYIIAIOMIUX
3aKOH.  Hwkecrosimeii  NpokypaType,  OTKa3aBIIeicsI  cjIegoBaTh
MHCTPYKUMSIM BBIIIECTOSINEN ITPOKYpPaTyphbl, HaAJIEXXUT 0OOCHOBATH CBOIO
nmosunuio. Eciu BeiliecTosimasi MpoKypaTypa, HECMOTPSI Ha 3TO HaCTauBaeT

Ha CO6IIIO,U,€HI/H/I MHCTPYKOMM, OHa W3bIMaeT OeJI0 M3 IIPOMU3BOACTBA

¢ O odpovédnosti mladeze za protipravni ¢iny a soudnictvi ve vécech mladeze Zakon 218/2003 Sb.ze dne
25. Cervna 2003 // http://www.sos-vesnicky.cz/res/data/032/003727.pdf (naTa ob6pamenns: 15.11.2013).
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HIVDKECTOSIel MPOKypaTypbl ¥ CaMOCTOSITEJIbHO BeIeT MPOU3BOIACTBO IO
Hemy. bojiee TOro, HernocpeaCTBEHHO BBINIECTOSIIAS IMPOKypaTypa
IIPMHMMAET K CBOEMY MPOU3BOACTBY Hej10, KOTOPOe BeJjia HerocpeaCcTBEHHO
HIDKECTOSIAsl IIPOKypaTypa, ecau TIOCJHeOHsSs He BBINOJHSeT CBOU
00S13aHHOCTM UJIM Upe3MEPHO 3aTITMBaeT IPOMU3BOJICTBO IO JIey.

['eHepasbHBIN TIPOKYPOP SBJISIETCS BBIMIECTOSIIMM I10 OTHOIIEHUIO K
BeicOKMM TIpoKypopaM. BbicOoKasi MpoKypaTypa BO3IJIaBjiaseTcs BbICOKMM
IIPOKypopom. Ero kKommeTeHIMsI COOTBETCTBYET KOMIIETEHIIMM BBICOKUX
cygoB Yexumn. IIpokypaTypbl OCYIIECTBJSIOT HAA30p 3a [OesaTeJbHOCTbIO
KpaeBbIX IMPOKYpaTyp B paMKaxX COOTBETCTBYIOUIMX OKPYroB. BbicOokue
MIPOKYPOPhl HA3HAUYAIOTCS M OCBOOOKIAIOTCS OT MTOKHOCTM MMHUCTPOM
IOCTULIMMA T10 TIpefJjiokeHNIo ['eHepabHOrO IIPOKypopa.

Boicokue tmipoxkypatypbl B Ilpare (misi boremun) u Osiomoyue (miis
MopaBum) OCYLIeCTBASIOT (QYHKIUMM oOpraHa MOpOKypaTypbl, KOTOpbie B
OCTAJIbHBIX CJIyyasgX BO3/1araloTCSd Ha IIPOKypaTypbl IE€PBOV MHCTAHIVN.
Hapg3op 3a oatuMm  orgenamu  ocyuiectsiasger OtTaen  cepbe3HbIX
SKOHOMMYECKMX ¥ (QMHAHCOBBIX MpPeCTyIJIeHMii, B TO BpeMsl Kak
['eHepanbHas MPOKypaTypa 06jamaeT MOJTHOMOUYMSIMU IIPOKYPaATypPbl BTOPOJ
VHCTaHIIVN.

B cootBercTBUM C IIpukasom MwuHuctepcTBa octunym N2 23/19947,
CrielMaJu3UpoOBaHHbIe OT/e bl BBICOKMX IPOKYpaTyp ObLIM YUPEXKIEHBI C
IIeJIbI0 Haji30pa 3a JesITeJIbHOCTBhIO TMOJMIMM B paMKaxX [I0CyneOHOro
IIPOU3BOACTBA B OTHOIIEHUM CEPbEe3HbIX IKOHOMMUUYECKUX MPEeCTYIUIEHUIA,

COBEpPIIEHHBIX B 6aHKax u APYIUX Cb]/[HaHCOBbIX MHCTUTYTAX, WJIN B

TURL: http://www.senat.cz/informace/zadosti/ustava-eng.php?ke_dni=&O (maTa obpamienns: 15.11.2013).
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OTHOLIEHUM (U3UUYECKUX U IOPUAMUYECKUX JIUII, TOe MPUIMHEHHbI yiuepo
npesBbimaer 100 MWUJIMOHOB UENICKMX KpPOH, WIM, ecau yiiepo
rOCyJapCTBEHHOJ COOCTBEHHOCTH ITPEBbICKII 50 MMWJIMOHOB YEIICKMUX KPOH,
WM, ecau ObUT HaHeceH VYilepd GUHAHCOBBIM MM SKOHOMUYECKUM
muHtepecam EBporneiickoro Corosa.

KpaeBasi mpokypatypa (Krajské statni zastupitelstvi) BosrnaBmsieTcs
KpaeBbIM IIpoKypopoM. OH mpeacTaBiseT ToOCyJapcTBO B Jeax,
paccMaTpUBaeMbIX KpaeBbIMU CylaMy B Ka4eCTBe CYI0B IePBOJi MM BTOPOIA
MHCTAHIMM, €CJIM OHUM ITepecMaTpUBaloOT Aeja B ale/UISIMOHHOM MHOpPSIIKe U
paccMaTpUBAIOT KaJI00bl HA pelleHus] OKPYKHBIX CyIoB. KpaeBoit mpoKypop
OCYIIECTBJ/ISIET HAN30p 3a AeSITe/bHOCTbIO OKPYKHBIX IPOKYpaATyp B paMKax
ero okpyra. OH Ha3HavYaeTcsl ¥ OCBOOOXKIAETCS OT JOJDKHOCTM MMHUCTPOM
IOCTUIIVY TI0 TIPeIJIOKEeHMIO0 BICOKOT0O IPOKYpOpa ero OKpyra.

OxpyxkHast ripokypaTtypa (Okresni statni zastupitelstvi) Bo3sriassieTcs
OKPYKHBIM IPOKypopoM. OH MpeCcTaB/IsIeT rocyqapCTBEHHOe OOBMHEHME 10
meaaM, pacCMaTpUBaeMbIM OKPYKHBIMM CyJaMM B KadyecTBe CYIOB IT€PBOIA
mHcTaHIM. OH HAa3HAYaeTCsI ¥ OCBOOOXKIAETCS OT JOJDKHOCTYM MMHMUCTPOM
IOCTUIIMY TI0 TIPEIJIOKEHMIO KPaeBOro IMPOKypopa ero oKpyra.

Taxke ObUIM  CO3HAHBI  OTHOENbI, CHELMAJIU3UPYIOIIMECS  Ha
pacciegoBaHUMM UM JOCYyAeOHOM  pa3douparebCTBE B OTHOIIEHUU
IIPeCTYIUIEHN, COBEPIIEHHBIX PAaOOTHMKAMM IOJUIIUM M TOCYAapCTBEHHOI
pa3BeabIBaTENbHOV CIYKObI. OmHA M3 OKPYKHBIX IIPOKypaTyp B Kpae
pacciegyeT IPeCcTYIUIEHMSI, COBEpPIIeHHBIX TaKMMM JIMIAMM BMECTO
nomuuyy. OCHOBaHMEM SIBJISIETCSI IIONBITKA OOCTUYbL 0o0jiee BBICOKOIA

BQ)Q)QKTI/IBHOCTI/I YIOJIOBHOTO IIpecjieJOBaHMsA IIOCPpeaCTBOM YCTpaHEHUS
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BO3MOKHBIX CBSI3€ii oduilep MOAULUM — CIefoBaTelb ¥ opuliep NOIULIUM —
OOBMHSIEMBIIA.

MUHUCTD IOCTULIMM MOKET OCBOOOIMUTH IPOKYPOPOB OT IOJIKHOCTH,
eCIM  OHM  COBEepIIalT  CYIIeCTBEHHOEe HapylleHue 00S13aHHOCTEA,
BO3HMKIIMX B CBSI3M C BBIMOJHEHMEM (QYHKLMII IMPOKYypOpa, HO TOJBKO II0
IIPeIJIOKEHMIO BBINIECTOSIIEr0 IMPOKYpOopa YIIOJTHOMOYEHHOIO IIpeidJjaraTh
Ha3HauveHMe WK I10 IIpeIyIoskeHNIo ['eHepaabHOTO IIPOKYpPOpa.

KaskIpIil IIPOKYPOP COCTaBJISIET CIIMCOK CIIELMAINCTOB, PaOOTAIOIIMX B
ero mpoKyparype (Halpumep, CIeIMaIMCThl 0 HAPKOIPECTYIJIEHUSIM, II0
OpPTaHM30BAHHO MPECTYIHOCTH, 10 IIPECTYITHOCTY HECOBEPIIEHHOJETHUX U
T.0.) OTOT CIMCOK HAIIpaBJISIeTCS B BBIIIECTOSIIYIO IPOKYpaTypy WU
['eHepaJIbHYIO IPOKYPATYPY. DTOT CIIMCOK OOHOBJISIETCS HE peske OJHOTO pasa
B rofl.

PasiuuHble YPOBHM TOCYJAapCTBEHHOTO OOBMHeHUS B  UYexum
OTHOCUTEJIbHO He3aBMCUMbI M CAMOCTOSTeIbHBI. TOJTbKO HEeoCpeaCTBEHHO
BBIIIECTOSIIAS IIPOKypaTypa HajeleHa MOJTHOMOUMSIMY I10 OCYIIEeCTBJIeHUIO
HaJ30pa 3a JIesITeJIbHOCTBHIO HIDKECTOSINEl MPOKYypaTypbhl B paMKaX CBOEro
pernoHa (OKpyr, Kpait). OHM BeIyT Jeja, BXOASAIIME B X KOMIIETEHLIUIO U
MU3JAI0T MMCbMEHHbIE WHCTPYKLIMM, COAEpXKallye peKOMeHJaluu IO
OCYIIECTBJIEHUIO IIPOLIECCYaTbHbIX J€7CTBUIA.

['71aBHBIV TOCYIApPCTBEHHBIV OOBMHUTENIb HaAeJeH IOJHOMOUYMUSIMM IO
OCYIIECTBJIEHMIO HaA30pa 3a BeIeHMeM IIPOM3BOJCTBA IO JejaaM
rOCyJapCTBEHHBIMM OOBMHUTEISIMM, pabOTAIOMMMM B COOTBETCTBYIOIIVX
IIpOKyparypax, M MOXeT [JaBaTb MM MHCTPYKLIMM, COJepKallye
IIpaKTHUYeCKMe peKoMeHIJallui I10 BeJeHUI0 MPOM3BOACTBA 110 AejaaM. Eciau

I‘OCY,H,apCTBEHHbIIL/'[ OOBMHUTEJIb OTKAa3bIBAETCS cjenoBaTb MHCTPYKOMM, OH
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00si3aH He3aMe[JIUTe/JIbHO HaIlpaBUTb IMMCbMeHHOe 000OCHOBaHMEe OTKasa
BBITIOJIHSITh MHCTPYKLMM TJIABHOMY TOCyJapCTBEHHOMY OOBMHMUTeN0. Eciau
IJIaBHbII TOCYy[IAapCTBEeHHbII OOBMHUTEIb TMPOAO/KAeT HacTauBaTh Ha
BBITIOJIHEHNM €r0 MHCTPYKUMI, OH IIpMHMMAaeT mOeJ0 K CBOeMy
IIPOU3BOJICTBY.

[IpokypaTypa TpeJCcTaBser rocyZapCTBO B YTOJIOBHOM
CyIOIIPOM3BOJICTBE UM BBINIOJHSAET Apyrue 3amauu B ycTaHOBjIeHHOM VYIIK
nmopsiake. ToJbKO  TPOKYpOp MOXET HamlpaBjsiTb  OOBUMHUTEIbHOE
3aK/l0UeHue ¥ TpeACTaBsiTb TOCyAapCTBeHHOe OOBUHEHMe B CY]e.
YroJjioBHOE CyIOTPOM3BOCTBO PYKOBOJACTBYETCS MIPUHIIAIIOM MTyOJIMYHOCTU
00BMHeHMs. ITO O3HaYaeT, YTO MPOKYpOp 00s13aH MOAAep>KMBaTh 0OBMHEHME
110 BCEM 3aperuCTPUPOBAHHBIM MIPECTYIIEHUSM, 33 UCK/IIOUYEHMEM C/IYyYaesB,
ycraHoB/JeHHbIX YIIK. 3aKOoH yCTaHaBAMBaeT UCKIIOUYEHUS M3 MNPUHINUIA
3aKOHHOCTM B CJIyyasix, KOrga JMULO0 He TMOAINaAaeT II0L YrOJOBHYIO
IOPUCOUKUIUIO TOCYZapCTBa, €CJIu OTO YCTAHOBJIEHO MeXAYyHAapOLHbIM
I,OrOBOPOM WJIM TIPABOBBIM aKTOM.

Bosblyl0 poJsb  4elICcKasi MpPOKypaTypa WrpaeT B OTHOUIEHUU
UCNOJIHEeHUS HAKA3aHusl.

CornacHo VIIK u 3akoHY O cyAe6GHbIX MpPUCTaBaX U O AeSITebHOCTU
cyme6Hbix mpuctaBoB 120/20018, ucrionHeHMe IMpUroBopa 00eCIeunBaeTCs
CcynoM. VcnomHuUTeNbHOE IIPOM3BOLCTBO peryaupyerca «PerjameHTamu
KPaeBbIX U OKPYKHBIX CYIOB». JTM MIpaBwia MOAUYEPKUBAIOT 0OS3aHHOCTD

nmpeaceaaTe/JIbCTBYIOIIETO (@,U,I/IHOJII/ILIHOI'O) Cyabyu, pacCCMaTpuUBarloiero

8 0 soudnich exekutorech a exekucni ¢innosti (exekucni rad) a o zméné dalSich zakont. Zakon 120/2001 Sb.
ze dne 28. inora 2001 // URL:

http://portal.gov.cz/app/zakony/zakonPar.jsp?idBiblio=51202 &nr=120~2F2001 &rpp=15#local-content
(mata obpamienns: 15.11.2013).
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YrOJIOBHbIE [IeJia 110 MePBOi MHCTaHIINM, 06eCIIeUNnTh, YTOOhI peIleHus Cyia,
BCTYNUBIIME B 3aKOHHYIO CWIY, MCIOJHSINCh 6e3 IpOMemJIeHusI U B
COOTBETCTBUM C 3aKOHOM. ITO IJsI TOrO, 4YTOOGbI TapaHTUPOBATh, YTO
MCIIOJIHEHME pelleHue OyaeT MMeTh MEeCTO B MaKCHMMaJIbHO KOPOTKMIT CPOK
I10CJIe COBEPILEHMSI ITPECTYIIEHMS, TeM CaMbIM JOCTUTasI 1[I HaKa3aHMus.

Crioco6 MCIIOJMHEeHMs HaKasaHusg B BUOEe JIMIIEHUS CBOOOMBI
peryaupyercs 3aKOHOM 00 MCIIOJHEHMM HaKa3saHUs B BULE JIMIIEHMUS
cBO6OBI® M MOA3aKOHHBIMM aKTaMM B 0O0JIACTM MCIIOJHEHMS] HaKa3aHUs B
ByIe auieHus csobompr’.

[Ipokypop Haje/leH IpaBOM O0OXKajoBaTh pelleHue cyma o006
MCIIOJIHEHMM HaKasaHus B BUIEe JIMIIEHMUS CBO6OABL. ITO, K IpPUMEPY,
IIPMMEHSIETCS K PeIleHMsIM, KOTOPhIMM CY[ pa3speliaeT OTCPOUKY JIMIIeHNS
cBOOOMBI, HE TMPEBBINIAIINYI0 OOHOro roga. Cyn MOXKXeT OTCPOUYMUTh TaKoe
HaKa3aHue B BUIE JUIIEHNUS CBOOOIbI 10 YBAKUTEIbHBIM IPUYMHAM, U [0
Tpex MecsIieB CO JHs, KOT[a pelleHne, Hajaramliilee HakasaHue, BCTYIMIO B
cuy. TIpOKypop MOKeT MOJaTh XO4ATaiCTBO, YTOOBI CYA, IIPUHSII pelleHue
06 M3MeHeHuM Crocoba MCIOMHEeHUS HaKa3aHMs B BUE JUILIeHNS CBOOOIDI.
Cyo MOXKeT NPUHATH pelleHue 06 M3MEeHEeHMM CII0C00a VCIIOJTHEeHMS

HakaszaHusg u 06es3 XO,ELaTaIL/'ICTBa, win 110 IIPpedJIOKEHUI0O PYKOBOIUTEJIA

O vykonu trestu odnéti svobody a o zméné nékterych souvisejicich zakonu. Zakon 169/1999 Sb. ze dne

30. cervna 1999 // URL:

http://www.vscr.cz/client_data/1/user files/81/file/%C2%A8Nov%C3%A9%20Sedlo/169.pdf (maTa
obpamienns: 15.11.2013).

10 VYHLASKA Ministerstva spravedlnosti ze dne 21. prosince 1999, kterou se vydava fad vykonu trestu
odnéti svobod // URL: http://is.jabok.cz/el/JA10/zima2013/S2041/um/345 1999 Sb..pdf (mara obGpaiueHnus:
15.11.2013). Predpis ¢. 365/1999 Sb.Narizeni vlady o vysi a podminkich odménovani odsouzenych osob
zarazenych do zameéstnani ve vykonu trestu odnéti svobody // URL: http://www.zakonyprolidi.cz/cs/1999-
365 (maTa obpamenus: 15.11.2013). 1 Vyhlaska Ministerstva spravedlnosti o srazkach z odmeény osob, které
jsou ve vykonu trestu odnéti svobody zaméstnany, o vykonu rozhodnuti srazkami z odmény téchto osob a
chovanci zvlastnich vychovnych =zafizeni a o Uhradé dalSich ndkladd 10/2000 // URL:
http://www.psp.cz/sqw/sbirka.sqw?cz=10&r=2000 (mata obpamenns: 15.11.2013).
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TIOPbMBI WJIM CaMOTO 3aK/JIUYeHHOro. bosee TOro, BO3MOXKHO IIpepBaTh
MCIIOJIHEHYMEe HaKa3aHUSI B BUJIe JIUIIEeHMsI CBOOOIbI TT0 COCTOSTHUIO 3[J0POBbSI
3aK/II0UEHHOTO, OCBOOOSKIAI0Iero 3akjl0UeHHOro OT ero YacTu MM OCTaTKa
BBUIY HeMU3JeuyuMMoi CMepTe/ibHOV  6ojie3HUM  WIM  Heu3JeuuMoil
ncuxmuyeckoit 6osesnu. Cyna cayiiaeT [ejlo0 B OTKPbITOM 3acelaHuu, B
KOTOPOM  3aK/JIUeHHbIVi JO/DKeH ObiTb 3aciaymiadH. CyaeOHbIi  akT
npuHuMaeTcs B hopmMe IIpUroBopa, KOTOPbIii MOXKET ObITh 00KaTOBaH.

3aK/OUeHHbIf  MCIIOJNHSIET OOIeCTBeHHbII paboThl B OKpyTe
OKpyKHOTO CyJa, B KOTOPOM OH KuBeT. VMHCIeKTop, Hab/oAamiuii 3a
YCJIOBHO OCYXIEHHBIMM, OCYLIeCTBJISIET KOHTPOJb 33 WCIIOJHEHUEM
HaKa3aHMs B Buae oOIecTBeHHbIX paboT. OpraH BJACTU UM yupexaeHue,
IJle MCIIOJHSIOTCS O0OIllecTBeHHbIe paboThl, 00s13aH YBeJOMUTb CYA, UTO
OCY’>KIIEHHBI/I He BBITIOJIHSIET OIpefeNeHHyl0 paboTy 6e3 cepbe3HbIX
OCHOBaHMIA, UJIM, UTO OCY>KI€HHbBI BBITIOTHIII 0011leCTBEHHYIO paboTy.

IIpokypop He  OCyleCTBiASeT  KOHTPOJSA 338  MCIOJHEeHMEeM
00lIleCTBEeHHbIX paboT, HO 00JiafaeT IMpPaBOM OOKa/JOBaTh pellieHMe Cyla
OTCPOUMUTb WIM TIpepBaTh MCIIOJHEHME UM OCBOOOAUTH OCYKIEHHOTO OT
MUCTIOJIHEHMST HaKa3aHWsI.

VcrionHeHne Haka3aHUs, CBSI3aHHOTO C lepefaveit JeHeKHbIX CpelCTB
(8 341 VIIK) ocymiecTBisgeTcsl ciaeayoimyuM o0pa3oM: KakK TOJbKO pelleHue
BCTyIlaeT B 3aKOHHYIO CUJIY, CyH oOpalmiaeTcsi OCYKIeHHOMY, UTOObI OH
oriaTwi mTpad B TeueHMe 15-THEBHOTO CPOKa U MpenymnpeskkaaeT ero, 4To B
MIPOTUBHOM Cjyuyae K Hemy OyaeT NpMMeHEHO 3aK/JiueHMue 3a OTKa3 OT
ymaaThl gosra. [To mpocbbe OCykAeHHOIO CyZ, MOXET pa3peliuThb OTCPOUYKY
MCIIOJIHEHMSI MaTepuaJIbHOr0 HaKa3aHMS Ha CPOK OO TpexX MecsleB WIN

ITO3BOJINTDb OCY>XXOE€HHOMY INVIATUTDb B PACCPOYKY, TaK, YTOOBI BCS CyMMa ObL1a
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yIUlayeHa B TeUeHMe OQHOTO rojia C AaThl BCTYIUIEHMS IIPUTOBOPA B CUITY. DTO
pelrieHye MpMHUMAaeTCsS B opMe MTOCTAHOBJIEHMS, KOTOPOE He MOXET ObITh
o6kasoBaHo. OJHAKO, eCJM CyI peImuT OCBOOOAUTb OCYKOEHHOTO OT
VCTIOJIHEHUST «JeHeKHOTO» HaKa3aHMUs MM HAJIOKUTb ajbTepHaTUBHOE
HaKasaHMe B BUIE apecTa, TaKoe IMTOCTaHOBIEHNE MOXKET ObITh 065KaI0BaHO.

B ciryuae ycJI0BHOTO HaKasaHMs Cy[I, IPUHSIBIINI pellleHle 110 TepBoii
MHCTAHLVM, 00513aH CMCTEeMAaTUUYeCK! OCYIIECTBIISITh HAJ30p 3a MOBeJeHMEM
YCJIOBHO OCYKIEHHOTO JIMIIA B XOJe MCHbITaTeabHOro cpoka. Cym MOKeT
repenaTh KOHTPOJIb 32 OCY;KIEHHBIM COTPYAHUKY CJTYsKObI TTpobariuu. ITocie
OKOHYAHMS MCITBITATEIbHOTO CPOKa, CYH pellaeTr, UCIPaBMUIOCh I YCIOBHO
OCY;KIEeHHOe JIMIO WM MCIOJIHEHME YCJIOBHOTO HaKa3aHWUSI AOJIKHO ObITh
HasokeHOo. Cy MpUMHMMAET pellleHMe B OTKPBITOM CyneGHOM 3acemaHumu;
MIPOKYpOp MMeeT IMpaBoO oOXajoBaHusl. EcjM MpoOKypop [HaeT CBoe
IpeBapuUTeIbHOE COTJIacye Ha pellleHMe, YTO YCJIOBHO OCYKIEHHOE JIUIIO
MCIIPaBUJIOCh, Cy[l MOXXET IPUHSTH pellleHe He B OTKPBITOM CymeOHOM
3aceganuu. IIpoKypop maeT MpeaBapuTeIbHOE COrJiacke Ha 3Ty IMPOLeaypy
IIOC/Ie PAacCCMOTPEHMS [I0Ka3aTeJIbCTB O IOBEIEHUM OCYXIEHHOrO B XO[e
MCITBITaTeILHOTO CPOKA.

Cyz MOXXeT HaJIOKUTh YCJIOBHOE HaKa3aHMe B BUE JIMIIEHUS CBOOOIbI
Ha OCYXIeHHOro. B «Iy4ae Takoro HaKa3aHMsI, KaK TOJbKO ITPUTOBOP
BCTyIlaeT B CWJIY, Cy[I Ha3HauaeT COTPyOHMKA [Jis1 HaOIomeHus 3a
MOBeIEHEM OCYXKIIEHHOTO.

Cyn MpuHMMAaeT pellleHMe 00 YCJIOBHOM OCBOOOXKAEHWUM OT JIUIIEHUS
CBOOOIBI 10 XOIATACTBY OrPAaHNMYEHHOTO KpyTa JinII (ITPOKYpOp, Ha4aTbHUK
MCIIPaBUTEIBHOTO YUPEKIEHUSI, OCYXKIEHHOTO, 3aKOHHOTO ITpeJCTaBUTES

3dKIIIOYEeHHOT'O WJIN O6IJ.{€CTB€HHOI‘O O6’be,ZU/IHeHI/IH). CY,U, paccMaTpuBaeT
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meno 00 YCJIOBHOM OCBOOOXIEHMM B OTKPBITOM CyIeOHOM 3acedaHuMu,
MIpUHMMAETCs IIPUTOBOpP, KOTOPBIi MOKeT ObITh oO6OkanmoBaH. Ecimm cyg
MIpUHMMAaeT pelleHue o006 YCJIOBHOM OCBOOOXKIEHMM OT HaKasaHUs U
Ha3HavyaeT HaOJOIeHMe 3a OCYKIEHHBIM, KOHTPOJb 3a OCYXIEeHHbIM
repeaeTcsl COTPYIHUKY CTYKObI Ipobatiyin. IIpy MpUHATUM pellieHs] 0 TOM
MCIIPaBMJIOCh JIM YCJIOBHO OCYKIEHHOEe JMIla 3a BpeMS UCIIbITATeJIbHOTO
CpOKa MJIM HET, ¥ O TOM, JIOJIKHO JIM OHO MCIIOJIHSIThCSI OCTAaTOK CpOKa, Takue
ke MpaBuia MPUMEHSIIOTCS TIPY IIPUHSITUM pellleHus1 00 UCIIpaBIeHUM B X0
MCIIBITaTE/IbHOTO CpOKa YCJAOBHOrO HakaszaHus. I[IpoKypop MMeeT IIpaBoO
00skayjioBaTh CymeOHbINi akT. Ecau cyn mpuHMMAaeT pelleHue 00 YCJIOBHOM
OCBOOOXIEHUM OCYKIEHHOTO C IMpeaBapUTeSbHOrO COIVIacUsl IPOKYpopa,
OTKPBITOTO 3aceaHus He TpeOyeTcs.

[IpoKypop MMeeT MpaBO 003Ka/joBaTh pellleHue cyma 00 MCKIIYeHUN
repuojia 3aKkalOUeHMsT M3 HaKasaHusl (HAlpumep, BpeMsl HaXOXIEHMUS B
rocrnuTaje 3a IpeaejaMy TIOPbMbI, HallpyMMep, KOTJa OCYXIAeHHbI HaHec
cebe TejieCHbIE TTIOBPEKIEHMSI).

[Io KoHcTuUTyuuMu IOMWIOBaHMEe IIpedocTaBisercs: IIpe3umeHTOM
Pecrryosuku. [IpesuaeHT ompenesnseT, B KaKuxX ciydasx MUHUCTP IOCTULIUN
MOKET BeCTM IPOM3BOJICTBO II0 3asIBJIEHUSIM O TIOMMWJIOBAHUM M OTKJIOHSITh
HeyTBepXKJIeHHbIe 3asByieHus1. [Ipe3ugeHT BIIpaBe caM BeCTU IMPOU3BOJICTBO
0 TTOMMJIOBAaHUM WJIM PacCMOTPETh XOAaTaiicTBO MuHMUCTpa ocTuimunu. Ecan
MMHUCTP VYBE€peH, UTO MMeIOTCSI OCHOBAaHMS [JISI IIpeaoCTaBIeHMUSs
TTOMMJIOBaHMSI, OH HaIlpaBJIsieT eJio U CBoe MHeHMe [Ipe3ugeHTy.

Ha ocHoBe penieHuss IIpesumgeHTa O IOMMJIOBAHUM CJIeICTBEHHBIE,
OOBMHUTE/IbHBIE U CYyJeOHble OpraHbl MCIOJHSIOT pelieHue IIpesumeHTa.

Takune IIpaBUJia ,U,ef/'ICTBYIOT B OTHOIIeHMUM Ciay4dyaeB, KOrga HI_)QBI/I,ZLQHT
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pacropsskaeTcsl OCBOOOIUTDH OCYKIEHHOIO OT JIMIIeHMsS CBOOOIbI WU
OTJIOKUTH MCIIOJIHEHME HaKa3aHMus. B 3TOM cjayyae MMHUCTD IOCTULIMU
IpUHMMAET pelleHue U yBegOMJIIeT CyI IepBOi MHCTAaHIUM (UK
MIPOKYpPOPa, OCYIIECTBIISIIONIEr0 Hab/M0IeHNeE).

[Ipokypop Ha CcTaauMu JOCyZeOHOro pa3dupaTenbCTBa MOKET
MpegoCTaBUTh MaTepuabl [JisI pelleHus] MO 3asBIeHUIO O IIpeKpalleHuu
YIOJIOBHOTO IIpecjenoBaHusi IommaoBaHueM. Ecim xomaTaiicTBO O
IMIOMMJIOBAHUM OBIIO MPEeCTaBJIeHO HEMOCPEeICTBEHHO MPOKYPOPY, KOTOPIi
OCYIIIEeCTBJISIET HAA30p 3a COOJIOeHMeM 3aKOHHOCTM Ha  CTaguu
ooCyme6HOro IIPOM3BOJACTBA, IPOKYPOpP MHOKEH YBeIOMUTb 00 3TOM
MMHUCTEPCTBO IOCTUMLIMM He T[I030Hee IMISTM [Heil TIocje IOJIy4eHus
XomaTajiicTBa. 3ajavya MpPOKypopa OLEHUTb JIMUHOe, ceMeliHoe U
MMYVIIECTBEHHOE TIOJIOXKEHME U peIyTaluio OOBUMHSIEMOTO M IIPOSICHUTH
3asBJIEHHbIe MOTMBBI IIPeJOCTaBJeHMsS IOMMJIOBaHMSI. ['eHepasbHbIN
MIPOKYPOP HAIlpaBJISIeT OTUYET O pe3y/ibTaTax paccjiefoBaHMs U IIPeJIoKeHUS
BMeECTe C J€eJIOM ¥ BHOBb ITOJyYEeHHBIMU MaTepuaaamy MUHUCTPY IOCTUILIUNA.
Ecay mpoKypop NIpuaeT K 3aK/JIIOUEHMIO, YTO XOJaTaliCTBO He [OJIKHO
MpeACTaBISIThCSI, OH He3aMeIJIMTEJIbHO HaIlpaB/seT IeTalbHbIii OTUYeT
MUMHUCTPY, KOTOPBIi IPUHMMAET pellleHle 0 HeOOXOIMMOCTH ITPOU3BOICTBA
pacciaenoBaHMsI.

[IpM OTKJIOHEHUM XOIaTaiiCTBa O MOMMJIOBAHUM, MTPOKYPOP, KOTOPHIA
MIpeACTaB/IsII MaTepuasbl OJs1 pellleHus], HaIpaBsieT pelieHue MMHUCTpa
IOCTULIMM 3asIBUTENI0 MOMMIOBaHMs. Ecayu moMumioBaHMe IIpenoCTaBJ/IEHO,
MIPOKYPOP HAMpaBJsIeET pellleHre 0OBMHSIEMOMY.

Ecnu YTOJIOBHOE rpecjieIoBaHIe YCJIOBHO TpeKpauieHo

nommiaoBanueMm IlpesumeHta Pecnyb6auKu, MTPOKypop IIpoBepsieT, Kak
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COJIIOIAIOTCST 3TU yCaoBus. IIpolienypa MaeHTMYHA Mpoleaype HaOI0meHMS
32 0OBMHSIEMBIM ITOCJIE pelIeHMs] TTPOKypopa 006 YCJIOBHOM IIpeKpalleHun
YTOJIOBHOTO TIpeciiemoBanmsi. [Ipokypop yBegomsieT MMUHMCTPA IOCTUIIUM O
pe3yibTaTax HAOMIOJeHMS  KakAbple IIeCTb MeCSIeB B  TeueHue
MCITBITaTEILHOTO CPOKa.

Takum o06pa3om, oOpraHbl IPOKYpaTypbl WrpalOT BaskHYIO pOJib B

UCIIOJIHEHUMU IIPUTOBOPOB Cyda B Yexum.
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POCCUNCKWE OCOBEHHOCTU NPUMEHEHUS HOPM KOHBEHLUMWX MAON
MakcuM Bopo6bEB”

AHHoOTanuss: B crarbe ONUCHIBAKOTCA HeicTBus ®PenepasbHO

TaMOKeHHO  CIy>kObl, B pe3yiabTaTe KoOTopbiXx KouBeHuuss MJII

IIPUMMEHSIeTCS TOJIbKO Ha YacTu Tepputopum Poccun. AHanmsupyertcs

IpoIiecc cyae6HOro 06kaIoBaHMsI ITUX AEMCTBUIA U ero 3pHeKTUBHOCTD.

KnroueBsbie ciioBa: KouseHuyst MII, TaMOXKeHHBII TPAH3UT.

RUSSIAN FEATURES OF IMPLEMENTATION OF THE TIR CONVENTION
Maxim Vorobjev®
Abstract: This article is about Federal Customs Service actions as a
result of which the TIR Convention is applied only on part of the territory of
Russia. Process of the judicial appeal of these actions and its efficiency are

analyzed in this article.

Key words: TIR Convention, customs transit.

* Bopo6beB Makcum BacuibeBiud, KaHAMIAT IOPUINIECKUX HAYK, 3aBeayIoumit Kadeapoit rpaxkaaHCcKoro u
apbutpaxkHoro rnpouecca Kypckoro rocyapcTBeHHOTO YHMBEPCUTETA.

* Vorobjev Maxim Vasilevich, candidate of legal science, head of the Kursk State Universities chamber of
civil and arbitral process.
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Ha cerogHsimHMii 1OeHb Ha Tepputopum Poccum  Ci1oXkuiiach
IIPOTUBOPEUMBAS CUTyaAlLMSI C NpUMeHeHMeM TaMOXeHHO KOHBEHLMM O
MeXXIYHApOIHO IlepeBO3Ke I'PY30B C IpUMMeHeHMeM KHIDKKM MIIT 1975
roga (oanee — KouBenuysa M/II).

4 mwona 2013 roga ®TC P® wuspana mucbemo «O MeXOyHapOIHBIX
repeBo3Kax Ipy3oB ¢ npuMeHeHneM KHVOKKM MII» N2 01-11/28474. B Hem
YKa3aHO, UTO I10 TIPUMUYMHAM Ha/IMUMS 3HAYUTETbHOM CYMMbI 3a10/IKEHHOCTU
Accolanyy MeXIYHapOIHbIX aBTOMOOMIbHBIX IMEpeBO3UMKOB (majiee —
ACMAII) mo ymjate TaMOXEHHbBIX IUIaTeXeil B paMKax TrapaHTUM II0
KHIKKam MJII, a Takke HECOOTBETCTBUSI TapaHTUITHOTO obecreuyeHus
ACMAII HoOpmMam  [OeMCTBYIOIIEr0 TaMOXXEHHOr0 3aKOHOAATebCTBA
npouenypa Ml He OymeT IpuUMeHSTbCSI Ha Tepputopuu P®D. Takum
obpasoMm, 1o mHeHuio ®TC, rmepemeleHe TOBApOB B paMKaxX IPOIeaypbl
TAMOXXEHHOTO TpaH3UTa [O/DKHO OCYIIEeCTBJSAITbCS B COOTBETCTBUM C
TaMOXE€HHbIM 3aKOHOZATEe/IbCTBOM TaMOXXEHHOI'0 CO0K3a, a IpUMeHeHMe
KHIKeK M/IIT mormmyckaTs He ciiefyer.

Takoit mogxon @®TC BbI3BajA IMIMPOKMII OOILECTBEHHBII Pe30HAHC B
cpene MeXXIYHAapOLHbBIX IIepeBO3YMKOB, KOTOPbIe MPUMEHSIOT KHVKKY M/
M HerojioBaHMe II0 TMOBOAY (aKTMUeCcKOro HapymieHusi HopMm KoHBeHLMM
MJII. B cBSI3M ¢ 3TUM CpOK Hayaja MepONpUSITUIL IO IIPUMEHEHUIO IIPpaBUI
TpaH3UTa TaMOKEHHOTO COi03a BMecTO mpoueaypbl MJIII 6611 ITepeHeceH C
14 aBrycra 2013 roma Ha 14 centsiopst 2013 roma. B aToT mepuof, a MUMEHHO
28 aBrycra 2013 roma ®TC musBectmsia ACMAII o pactopskeHuu ¢ 1 mekabps
2013 roga moroBopa, perjiaMeHTUpYIoIero GYyHKIMM MOCcaeaHel B KaueCTBe
rapaHTUIHOTO OObeAMHEHMSI a paMKax IPoIleaypbl TAMOXKEHHOI'O TpaH3UTa

C npuMeHeHreM KHVKKu MII.
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Temnepp, kazanoch 661, ®TC HamO MOKIATHCS YCTAHOBJAEHHOTO CPOKa,
IIpYYeM B 3TOT MEepUOJ ONpeleUTb MHYI0 OpraHm3alnio, KoTopas AOJDKHA
sameHnuTh ACMAII B KauecTBe rapaHTUifHOro obobemuHeHusi. OpHako 13
ceHTs6psa 2013 roga ®TC usmaet nucbmo N2 01-11/404499, B KOTOpOM J1aeT
yKa3aHue He MNpUMEHATb KHWKKM MIII TONbKO TaMOXEHHBLIM OpraHam,
noguMHeHHbIM  Cubupckomy ¥ JaJIbHEBOCTOYHOMY  TaMOXX€HHbBIM
yrpaBjaeHusiM. Takoi MOAXOA — BBITJISIAUT CTPAaHHO, TIOCKOJIbBKY B
COOTBETCTBUM CO CT. 29 BEHCKOJ KOHBEHIMM O IIpaBe MeXIYHapOIHBIX
norosopoB nericteue Konsenuyy M/IL B paBHOI Mepe pacripoCTpaHsieTCs Ha
BCIO Tepputopuio P®. 3TO MOXKHO OOBSICHUTH TOJIBKO HeKeJIaHMeM
IIMPOKOI'0 pe30HaHCa OT peajusaluy MpeayCMOTPEHHLIX Mep. 3aBepliaTh
npouenypy MIII B 3TUX perMoHax MOKHO, a HeJIb3S TOJIbBKO HAaYMHATh
IepeBo3Ky C MpuMeHeHMeM KHMKKM MJIII 1ipu BBO3e M3-3a TpPaHUILIBL.
OpmHako, eciy CpaBHUTD MOJUTUYECKYIO KapTy Mupa C repeyHemM rocygapcrs,
npuMeHsomux KoHBeHiunio MIII, TO cTaHeT IOHSITHO, YTO KOJMYECTBO
OTKpbIBaeMbIX KHIMKeK M/II B 9TOM pernMoHe He3Ha4YUTEJIbHO, ITIOCKOJIbKY Ha
tepputopun Kurtasgs He npumenserca KonseHumsas MJII. Ha okoHuyaHue
TpaH3UTa 3TU OrpaHMUYEHMS BOOOINe He pacIpoCTPaHSIOTCS, ecIyM BBO3 Ha
Tepputopuio P® ToOBapoB Obl1 OGOpMIEH TaMOXE€HHBIMM OpraHaMMu,
MOAUYMHEHHBIMM TEM TaMOXXEHHBIM VIIpaBjJeHusIM, rae mnpouenypa MIII
npuMeHsieTcsl 6e3 orpaHuveHuit. EnyMHCTBeHHAs MMpobsieMa BO3HUKAET IPu
IOCTaBKe TOBApoOB, IlepeMelllaeMbIX B paMKax Ipouenypbl MJII,
HECKOJIbKMM I101y4YaTessiM, KOTAa IePBbI M3 HUX, HAXOAUTCS B pervoHe, rae
npuMeHeHue KHkek MIII yxke orpaHmyeHo. B 3TOM ciydyae MpUIOETCS
IIOJIHOCTBIO Mpekpalath npouenypy MIII v nanee mepeBO3UTH TOBAphI B

COOTBETCTBUM C TAaMOXEHHbBIM ITPaBOM TamMo>keHHOro cOor3a.
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B cinoxusuierica curyanun ACMAIL nipearipuHsI He TOJbKO ITOIIBITKU
MpuBJeYb Ha CBOIO CTOPOHY OOIl[eCTBEHHOe MHeHMe T'POMKUMMU
3agBJIeHUSIMM, TakuMu, Kak obOpamenue 2.08.2013 k [.A. MexnBeneBy
[eHepa/sibHOTO cekpeTaps MeXIyHapogHOTO CO0i03a aBTOMOOWMIBHOTO
TpaHcriopra (manee — MCAT) V. pe Ilperto, a B manbHeiem 9.09.2013 K
B.B. Ilytuny IIpe3supgenta MCAT 4. JIaijHbl.

ACMAII o6patmiics B BAC P® o mpusHaHUM HeOeHCTBYIOIIUMM MMChbMa
®TC ot 4.07.2013 roga. PaccmoTpeHnue gena 6b110 Ha3HaueHo Ha 14.09.2013
r. B mepuon, npenpiiectyomuii paccmorpennto gena B BAC, ®TC nmucemom
N2 01-11/41921 ot 23.09.2013 pacripocTpaHmuia [eCTBUE OTrpaHUYeHU
rnpuMeHeHusT KHuKeK MJIIT gjsi TaMOXK€HHBIX OPraHoOB, ITOAUYMHEHHBIX
YpanbckoMy TaMOXXeHHOMY yiipaBieHuio. C 3 okTs6ps mmcbmom N2 01-
11/43636 ot 1.10.2013 ®TC pacmnpocTpaHseT aeiictBue KHmkek MIII ele u
Ha TeppuUTopuio [IpMBOIKCKOTO TAMOXKEHHOTO yIIpaBIeHMSI.

B cBa3u ¢ o6pamenmem ACMAII B cyn ImosBuIach Haaexnaa Ha
MojIyueHue B TIpenlriosaraeMoM peleHun Boiciiero Ap6utpaskHoro Cyzna
OLIEHKM 3aKOHHOCTU peicTBuit @OTC B Buage HeINpUMEHEHUS HOPM
Kousenuim MJ/II Ha 4vactu Tepputopum Poccuu. OOHAKO IIpuU aHalIu3e
pemennst BAC ot 14 oxrsiopst 2012 roma N2BAC-11682/13 BBIICHUIIOCH, UTO
ACMAII Tpeb6oBas npusHaTh HegeicTByOmWUM mucbMo @TC ot 4.07.2013 1o
dbopmanbHbIM OcHOBaHMSIM. Takum 06pasom, Cy Ipu3HaI HeJeCTBYIOIUM
ykazaHHoe T1McbMo @OTC He mnoromy, uro @OTC HapyllaeT HOPMBbI
MEeXIYHapOOHOTO IMpaBa, M He TI0OTOMY, YTO HOPMbI MEXAYHapOgHOTO MMpaBa
B XOJe pealusaluyu 3TOr0 MNKUCbMa MNPUMEHSIOTCS JUIIb HA YacTu
tepputopun Poccum, a aumib Ha TOM OCHOBaHMM, YTO MUCbMO HOCUT

HOpMaTI/IBHbI]L/’I XdpaKTep M, KaK CjlIedCTBue, IIpM €ro mM3gaHUM HapylieHa
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npolieaypa, rnpegycMorpeHHast Ykasom IlpesumenTa ot 23.05.1996 r. N2 763
«O mopsimke OmMyOJMKOBaHMSI M BCTYIUIEHMSI B CUJIY akToB IIpe3uieHTa
Poccuiickoin ®emepauuu, IIpaBurenbctBa Poccuiickonn ®@enepauum u
HOPMATMBHBIX IIPAaBOBBIX aKTOB (efiepaJibHbIX OpPraHOB MCIOJTHUTEIbHON!
BJIACTU».

TakuM 06pa3oM, HeCMOTpPSI Ha MHOTouMc/IeHHble 3asBieHuss ACMAII o
HapymienHun OTC HOpM MeXIYHApOOHOTrO IIpaBa, IIbITATbCS Pa3pelinTb
CJIOKMBIIIYIOCS cuUTyaluio o cyiuectBy ACMAII He criemnT. BoillieykasaHHOe
pelleHMe Cyga CUTyalMI0 MO CYyIIeCTBY He pewmnao. B tor xe meHb OTC
oTMeHsieT mmucbMo oT 4.07.2013 u uspana HoBoe nucbmo N201-11/45617,
KOTOpoe (haKTMYeCKM YCTaHaBIMBAeT Te >Ke OTrpaHMUeHMs B IpUMeHeHUU
npouenypbl MIIT Ha Tepputopum P®. Bonee Toro, mucbmom N2 01-11/45600
or 14.10.2013 ®TC pacripocTpaHseT, YKa3aHHble OTpaHMYEHMUS HaA Te Ke
perMoHbl, uTo u paHbiie. 18 oktsiopst 2013 roga ®TC mucbmom N2 01-
11/46696 pacmpoctpaHsier ¢ 21 OKTIOpsS oOrpaHMYeHUs] ele ¥ Ha
TeppUTOpUI0, TMoABeAoMCTBeHHYI0 CeBepo-KaBKa3scKoMy TaMOK€HHOMY
yrpasienuio. ITmcbMom oT 25.10.2013 roga @TC c 28 OKTSIOpsT OOIMOJHSET
TEePPUTOPUIO, TAEe NEeNCTBYIOT OTPaHUMYEHMS TI0 TIpUMeHeHUI0 KHkKeK MIITT
328 CUYET TEeppUTOpPUIl TIOABENOMCTBEHHbIX HKHOMY TaMOXeHHOMY
yIpaBjieHu0. Kpome TOro, 3T OrpaHMUYE€HMS] [OOJIKHBI MPUMEHSITbCS
[llepemeTbeBCKOM, [loMOaeIOBCKOI M BHYKOBCKO TaMOXXHSIMMN.

Takum 06pa3om, MOXXHO KOHCTaTMPOBaTh, UTO cBOMMM Iucbmamu OTC
orpannumia npumeHenue Hopm KouBeHuuu MIII Ha 4yactu Tepputopumn
Poccun; mnipuyem, no MHeHuro OTC, 3Tu 1nucbMa He SBJSIOTCS
HOPMAaTUBHBIMM aKTaMu (MMEHHO Takyl mno3unuio 3aHsyia PTC npwu

pacCMOTpEeHUN Oejia B Cy,U,e). I/I, X0Td Cyn IIpM3Ha/l HOPMATUBHOCTD IIMCEM
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OTC, »3TO0 Majo MeHseT cutyauun. @PakTUUYeCKM Ha OCHOBAHUM
BeJOMCTBEHHOI'O aKTa oIpenejeHHble HOPMBbI MeXIYHapOOgHOro Ipasa,
cofepskammecs B MeXAYHApPOAHOM OOroBope P®, ABIAIOMIMMCS 4aCTblO ee
MpaBOBOJi CUCTEMBI B COOTBeTCTBMM CO cT.15 KoHctutyuum PO,
IIPYMEHSIIOTCS TOJIbKO Ha 4acTu Tepputopun PO.

Hapymaet i ®TC HOpMBI MeXIYHApPOLHOTO IpaBa? B COOTBETCTBUM C
nojsoxkeHussmu  KouBeHnuym  MIII  MexayHapoLHble  IepeBO3KU  C
npuMeHeHueM KHiokeK MIII 110 TeppuTOopumM rocymapCTB BO3MOXXHBI MpU
Ha/IMUMM HA UX TEeppUTOPUM TapaHTa, BXOAMIIEr0 B MeEXAYHAPOIHYIO
rapaHTUMHY0 ceTb (Ha Tepputopum PO sto ACMAII). DTOT rapaHT BbigaeT
KHOKKM MIII mepeBo3uMKaM M OTBeYyaeT 3a BCe HapyIIeHWUs IIPOLenypbl
M/II Ha TeppuUTOpUM 3TOrO rocymapcTtBa. Takum o0pa3oM, OTCYTCTBUE
rapaHTa (akTuueckyu JiejgaeT HeBO3MOKHBIM IIpMMeHeHMe npoienypbl MTT
Ha TEppPUTOPUM 3TOro TrocygapctBa. OOHAKO OTCYTCTBME TrapaHTa He
aBiisieTcst HapyueHnmem KonseHunn M/II, mOCKOIBKY B COOTBETCTBUM CO CT.
6 9TO TrocygapcTBa MMeEIOT IIpaBO  OIpeneasiTh  00benVMHeHUS,
YIIOJIHOMOYEHHbIe BbIgaBaTh KHVKKM MJIT M ogHOBpeMeHHO OTBevarollye
1o HMM. bosee Toro, psp rocymapcrts, nopnucabiinx Konsenuwuwo MIII,
BOOOIlle He oIpeaenmw M TapaHTa; GaKTUUYeCKM Ha UX TEeppUTOpuUn
KouseHiys M/II He nipuMeHsieTCs.

TakuMm o6pa3oM, roBopuTh o 3arpetre ACMAII BoigaBaTh KHMKKY MITT
(®TC HamepeHa pacToprHyTh corjameHue ¢ ACMAII) kKak 0 HapylleHun
HopM KonseHuuuy MIII Henb3s. OgHAKO, 10 JIOTMKE, BMECTO OJHOI'0O rapaHTa
OOJDKeH TosABUThCS Apyroi. OmHako, @TC He 03ByuMBaeT HaMepeHUS

orpeneJiMTb HOBOI'O rapaHTa, 4YTO d)OpMaJIbHO He 4BJIIeTCAd HapylneHMeM
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KouBennyyu M/III, HO MOXKeT BbI3BaTh Psa HeOJAronpuSTHBIX ITOC/IeICTBUN
niast MCAT.

Heno B ToM, uTo K ACMAII MOXXHO IpeabsIBUTH TPeOOBaHMSI O BO3BpaTe
IEeHeXXHbIX CpencTB, VYIUIAYEeHHBIX 3a paHee BbIgaHHble KHIWKKU MIII.
OnHako y IepeBO3UMKOB, KOTOpble mpuobpenu KHKKM MIIT y mpyrux
rapaHTOB, IENMCTBYIOUIMX HA TEPPUTOPUM MHBIX TOCYIAPCTB-YYaCTHUKOB
Kousennyumu M/II, ogBsTcs dopMaibHbIe OCHOBAHMS TpeboBaTh BO3BpaTa
CyMM, VIUIQYEeHHBbIX 3a paHee BbIgaHHble KHWKKM MJIAIL, ecam wux
IUVIAaHMPOBAJIOCh MCIIOJIb30BaTh [JI1 MEepeBO3KU Mo Tepputopun PD. bonee
toro, ACMAII mnpusbiBaeTr oOpamiatbcs B cyg ¢ uckom K OTC 3a
BO3MellleHeM YObITKOB, MPUUMHEHHBIX SIKOObI HE3aKOHHBIMU [I€VICTBUSIMU
(TpeboBaHMe [OIOJHUTEJbHOM TrapaHTUM, OOCMOTpP, IIPOCTOI, OIaTa
XpaHeHUs1 U 11p.). BMecTe ¢ Tem, Te ke TpebOBaHMUS MOXKHO MPEIbSIBUTDh U K
rapaHTUHOMY OOBeIMHEHMIO, BbIAaBlIeMy KHIMKKY MIII, mpumeHeHMe
KOTOPOJ MmpuBeio K TakuM yobiTkam. O6 stom ACMAII mpeparounTaeTr He
TOBOPUTH, IIPefOCTaB/sds JUIlb TPOMKMUeE 3asBiieHusT O HapyueHuu OTC
HOPM MeXAyHapOooHOro mpasa. B moaTBepxkaeHue Mo3uiuu 0 GopmMaibHOM
cootBeTcTBUM OeiicTBuii ®TC KouBeHuyy M/IIT MOXHO IpMUBECTU U IOBOJ, O
toM, uTo ACIIAM o6xkanoBasa nucbmo @®TC numb 1o (GopMaJbHBIM
OCHOBAHMSIM, a He 110 MOTMBaM HapyIlIeHUsS HOPM MeXIYHApOAHOTO IpaBsa.

OnHako HeoOXOAMMO KOHCTAaTMpoBaTh M ciabocTh mosuiuu OTC B
5TOM MPOTUBOCTOSIHUMU. HecmMoTps Ha ¢opmanbHOe IIpaBO OMpenessTh
rapaHTa u pacroprath cornaiieHune ¢ ACMAII, ®TC cosepiaeT meincTBus,
KOTOpbIE [IeIal0T ee MO3ULMM BeCbMa YSI3BMMbIMMU.

@opMasibHO 10 pactopkeHusi corjameHuss ¢ ACMAII ®TC nposmkHa

npuHumatb KHWKKKM MJIII. ®TC ycraHOBMIa OrpaHMYeHUs Ha UX
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NpuMeHeHMe, IMyCTh ¥ YaCTUYHOEe, He BbI3bIBalOIIee I100abHBIX ITPobJeM U
3HAUMTEJbHBIX YOBITKOB Yy IepeBO3UMKOB. OTCYTCTBME 3HAUUTE/IbHbBIX
yOBITKOB He BbI3bIBAae€T 3HAUMTEJbHOTO KojJuuecTBa IpereH3uii kK ®TC co
CTOPOHBI ITePeBO3UMKOB, OMHAKO IO/I00HAsI HEOIpeae/IeHHOCTh CUTYaIUun C
ripouenypoyt M/II BbIHYKIaeT MHOTUX TePeBO3UYNMKOB IPUOCTAHOBUTDL CBOIO
OesTebHOCTb ¥ 3aHATh BbBDKUOATEJNbHYIO TMOSULMIO O pa3pelieHus
CIIOXXUBUIEHCS CUTYALIUN.

Takum o6pa3omM, HeCcMOTpS Ha HEOJHO3HAUYHOCTb TEKYIIEro
II0JIOKeHMSI, MOXHO CIejaTb BbIBOJ O IIOSIBJeHMM B Poccuu Takoro
IIPAaBOBOTO SIBJIEHMS KaK [IpMMEHeHMe HOPM MeXIYHapOLHOrO IIpaBa TOJIbKO
Ha 4YaCTU TEeppUTOPUM TOCyZapCTBa. JTa 4YaCTb TEPPUTOPUM TOCYyLapCTBa
orpefensieTcsi KOHKpeTHbIM (¢elepaibHbIM OPraHOM MCIOJHUTEIbHOM

BJIaCTU M HapylaeT MeXXAYHapOIJHbIE ob6s3aTenbcTBa PO.
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Takoil MHCTUTYT MEXAYHAapOOHOTO TIIpaBa, KaK HeuTpajauTeT
roCyIapCTB MMeeT OJMHHYI0 UM HACBIMEHHYI MuCcTOpuio. Ha mpoTsskeHUn
BEKOB TOCYyJapCTBa 3aHMMAa/IM HENTPAJbHYK IIO3UIMI0O MO Pa3IUudHbIM
BOIIPOCAM MeXAYHapOOHbBIX OTHOLIEHUI, U MpeXae BCero, B OTHOIIEHMSX C
cocegHUMM AepkaBaMmiu. C TeueHMEeM BpeMeHU MHCTUTYT HeMATpaauTeTa CTajl
0hOpMJIITBECSI B OIpeeNéHHBbIX MPaBOBbIX dopmax, OyayuM BaskKHEMIIUM
371IeMEeHTOM B (PYHKIIMOHMPOBAHUM 11€JIOTO psifa roCcydapCTB.

B o0mem Buiae, HeNTpaIuUTET IIpeAcTaBjisieT C000i MHCTUTYT
MEXIYHapOOHOTO IIpaBa, BbIPAKAWIINUIACA B YCTAHOBJIEHUM CTaTyca
rocy/iapcTBa, KOTOpoe B3sJI0 Ha cebs 00s13aTelbCTBO HE Y4YaCTBOBATh B
BOJHAX ¥  BOEHHO-NOJUTHMUECKMX KOH(IMKTAX, MOPOUCXOISAIINX B
HACTOSIIEM WM MOTYIIMX IIPOM30MTU B OyAyIieM, BO3IEPXKMBATHCS OT
COBepIIeHUS IeiCTBUI, KOTOpble MOIJIM Obl BOBJIEUb TaKOe rOCYIapCTBO B
BOJHY WIM BOOPY>KEHHbI KOHQJIMKT.

HeliTpanmuteT B ero TpaguLMOHHOM IIOHMMAaHUM IIpeAroJjaraer
HeydJacTue rocygapCTBa B KOHKPETHOV BOJViHE, TO €CTb CTaBUT TrOCyIapCTBO
BHE BOJiHbI, a IIOCTOSTHHBII HeNTpa/JUTeT, IpeAliojaraeT 0TKa3 rocygapcraa
Ha [JOJITOCPOYHYK II€pPCIIEKTMBY OT MCIIOJIb30BaHMSI BOWHBI B KauyeCTBe
CpeACTBa paspelleHus] MeXIYHAapOOHbIX CIIOPOB. B 3TOi CBSI3M MOKHO
yTBEPKIaTh, YTO IOCTOSIHHbBII HENTpPAIUTET IpPeACTaBisieT cO00i BBICIIYIO
dbopMy pa3sBUTHUS HEMTpaTIUTETa, TAK KaK CYIIeCTBYET BHE CBSI3U C BOHOI!.

«CTapeinmm ... IBJSIETCS HeMTpaJuTeT BO BpeMsl BOJHbIL... HeMayoBaskHOII

1 Cm.: YMmepenko I0.A. MexxIyHapOIHO-IIPaBOBOi CTATYC HEMTPaAIMUTETa ¥ BHYTPUTIOCYLAPCTBEHHOE IIPaBo //
EBpA3IOk. — 2011. — N2 10 (41).
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3HauUeHMe IS YKpeIUIeHMs] Mupa MMeeT U IIpUMeHeHMe MHCTUTYTa
ITOCTOSIHHOTO HeTpanuTeTa»?.

[IoCcTOSIHHO HeMTpasjibHble TOCyJapCTBa He NPUMHMUMAIOT y4acTus B
BOEHHO-TIOJIUTUUECKMX COI03aX U 00beIMHEHMSIX, He pa3MeIaloT Ha CBOei
TePPUTOPUM BOEHHbIe 0a3bl MHOCTPAHHBIX TOCYAAPCTB, BBICTYIIAIOT MPOTUB
pacrpocTpaHeHMsI BCeX BUIIOB OPYKMS MAacCOBOTO ITOpakeHMs, OKa3bIBast
MOJJIEPXKKY M COAEICTBME MEPOIPUSTUSIM II0 YKpeIIeHUIO [T0Bepust u
COTPYAHMYECTBA MEXIY TocygapcTBaMu B chepe pasopykeHus.

[ToCTOSIHHBIN HENTPaJIUTET OCYIIECTBJSIETCS B Ji000e BpeMs: KaK BO
BpeMSsI BOOPY;KEHHBIX KOH(MJIMKTOB U CTOJIKHOBEHMI, TaK ¥ B MMPHOE BpeMs.
[IpoBo3riaieHue MOCTOTHHOTO HeMTpaauTeTa He JIMIIAeT COOTBETCTBYIOIIEe
rocyapcTBO, B C/Iyyae arpeccuy MpoTUB Hero, IpaBa Ha CaMOOOOPOHY, TaK
KaK B 93TOM (Cjyuyae [Ipyroe TroOCyJapCTBO HapyllaeT YyCTaHOBJIEHHbI
crieriudmUeckuii MpaBoBoi cTaTyc. KpomMe TOro, ImOCTOSIHHO HeMTpajbHOe
rocyiapcTBo  ob6jamaeT MpaBOM  Ha  yyacTue B JIesITe/IbHOCTU
MeXXIYHApOIHbIX OpraHM3alMii pa3auIHO KOMIIETEHIIMM, ITPaBOM MMeThb
COOCTBEHHYIO PETY/ISIPHYIO apMMIO, CO3[aBaTh BOEHHbIE YKPEIUIEHUS U MHbIe
cpeaicTBa, HeOOXOAMMBbIE JIJISI CAMOOOOPOHBI.

B HEKOTOpBIX CciaydasX, ITOCTOSIHHbIII HENTpPaJUTET OPUINUYECKN
3aKpervIsieTcsl MyTEM 3aK/II0UYeHMs] 3aMHTEepPeCOBAHHBIMM TOCYIapCTBAMM
COOTBETCTBYIOIIETO  MEXIYHApPOJHOrO JOroBopa C y4acTMeM TOro
rocyapcTBa, KOTOpoe OymeT  HaAeleHO  CTaTyCOM  IOCTOSHHOIO
HeliTpanuTera. CpOK [eiCTBMSI TaKOro MeEXAYHApOJHOrO IO0roBopa He

YCTaHaBJ/IMBA€TCS, TdK KaK OH, Hapgay € CaMMM CTaTyCOM H@VITpaJIMTETa,

2 Tuynos O.U. HejiTpaiuTeT B MeXAyHApPOLHOM I1paBe. — Ilepmb, 1968. — C. 4.
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oeicTByeT OeccpoyHO (TTOCTOSIHHO). Mcxodst M3 3TOro, TOCYAapCTBO,
YCTAHOBMBIIIEE TIOCTOSIHHBIN HENTpPAIUTET, IOKHO COOMIOIATh HOPMBI
MeXIYHAapOOHOIO MpaBa, peryjaupyrlie HeMTpaauTeT BO BpeMs BOVHBI, B
YaCTHOCTM, HOpMbI ['aarckux KoHBeHuuM 1907 roma o0 HeuTpaauTere.
[TIOCTOSIHHBI/A HENTpPAJIUTET MOJ/DKEH COOMIOIATbCS B OTHOIIEHUM JIFOOBIX
rOCyIapCTB U UX BOOPYKEHHBIX KOH(MIMKTOB. KpoMe TOro, He mOITyCKaeTCs
IpefoCTaBjieHe HENTPaJIbHbIM ITOCYAapCTBOM CBOEI TepPUTOPUM, BKIIIOUAS
BO3JYIIIHOE ¥ BOJHOE IIPOCTPAHCTBO, [/ BMeEIIATe/JbCTBA BO BHYTPEHHME
mena APYTrUX rocyIapcTB, a Takke JIIDObIX BPaskIeOHbIX AeCTBUII MPOTUB
HUX. [IOCTOSTHHO-HENTpaJbHOE TOCYLApPCTBO TaKXKe CaMOCTOSITEJIbHO He
BIIpaBe COBepIIaTh MOA00HbIE NEMCTBYS B OTHOIIEHUM IPYTUX CTPaH.

CTaTyCc MOCTOSSHHOTO HEMTpaJuTeTa MOXET ObITh YCTAHOBJIEH He
TOJIBKO B MEXIYHapOAHOM JIOTOBOpe, HO U 3apMKCHMPOBAH B HALIMOHAJIbHOM
IpaBe COOTBETCTBYIOILEro rocymapcrsa. [IpoBo3riailieHne HeTpaauTeTa
SIBJISIETCSI BRIpaskeHMEeM CyBEepeHMUTETA JII0O0T0 rocy1apcTBa, COOTBETCTBEHHO
OHO BIIpaBe CaMOCTOSTE/NbHO OIpenessiTb CBOK BHEIIHIOW IIOJIUTUKY Ha
OCHOBE OCHOBHBIX IIPUHIMIIOB M HOPM MEXIYHAapOAHOro mpasa. Mcxons m3
3TOr0, HM B MEXIYHAapOOHOM, HM B HAl[MOHAJILHOM IIpaBe He CYIIeCTBYeT
KaKMX-JIMO0 00s13aTe/IbHBIX MPeanuCcCaHnii OTHOCUTEIbHO CIIOCO60B U dhopm
yCTaHOBJIeHUs HelTpaiutera. COOTBETCTBEHHO, TOCYJapCTBO BIIpaBe
CaMOCTOSITEJIbHO OIpeJeNsiTh CII0co0 ycTaHOBJAeHMS sl cebs craTyca
TIOCTOSSHHOI'O HeMTpaJiMTeTa, B TOM 4ucje, IIyTEéM MPUHATUS BHYTPEHHEro
3aKOHOATe/JIbHOTO aKTa WJIM BHECEHMEM COOTBETCTBYIOIIErO IMOJIOKEeHUS B
KOHCTUTYLIMIO CTPaHbl. XOTS, KaK IMOKAa3bIBAeT IMPAKTMKA MEXIYHApOILHOIr0
00IlleHMsI, CTATyC IOCTOSSHHOTO HEeNTpaJuTeTa B psiie C/iydaeB dOJDKEH

MOJTYUYUTb MEXIYHApOJHO-IpaBOBOe IIpU3HAHME CO CTOPOHBI APYrUX
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CYOBEKTOB MEXIYHApOJHOTO IIpaBa, M IPEXIEe BCEro, CO CTOPOHBI APYIUX
roCyIapCTB.

CyBepeHUTEeT IoCyIapCcTB, 00/1aJal0MINX MOCTOTHHBIM HEMTPAIUTETOM,
HEe MOKeT ObITb HMKOMM O00pa3oM OIpaHMYEH TeMM O00s3aTeIbCTBAMU,
KOTOpbIe BBITEKAIOT M3 JTOro0 CTaTyca. B mMpounuioM, IIMPOKO ObLIa
pacrpocTpaHeHa TOYKa 3peHusT O TOM, UTO TOCYIZapcCTBO, ob6Jjajaloiiee
IIOCTOSTHHBIM HEWUTPaJUTETOM, He 00j1aJaeT IIOJHBIM CYBEPEHUTETOM W,
COOTBETCTBEHHO, 00BEMOM CYBEpPEHHBIX IOJHOMOUMII, TaK KaK B CBSI3U C
B3STHIM Ha ce0s1 00s13aTe/IbCTBOM HEyYacTUsl B BOOPYKEHHBIX KOH(MJINKTAX,
OHO, TEM CaMbIM, OBIJIO JIMIIIEHO «IIpaBa Ha BOMHY» (paHee pa3peliéHHbIM) U
OTpaHMYEHO B CBOOOJE CBOMX meicTBUil. Mcxoms w3  TMOJIOKEHUIA
COBPEMEHHOI0 MEKIYHApOIHOTO IIpaBa, «IIpaBO HA BOWHY» OOBSIBJIEHO
HeIIpaBOMEPHBIM, a 3aKpeIjieHue MPUHIINIIA JOOPOCOBECTHOI'O BhIITOJTHEHMS
MEXIYHAPOOHBIX  00S3aTeJbCTB  YCTAHABJMBAeT IS  ITIOCTOSIHHO
HeTpaJIbHbIX TOCYIAPCTB TapaHTUM ero obecIieueHus.

B 1enoM, MNOHMMAaHME CYIIHOCTM HENWTpaJuTeTa B TOCYIapCTBax
pPasHUTCS TMOM BJMSHMEM pas3JIuMyHbIX (PaKTOpPOB, IIpeEXIe BCEro,
MICTOPUYECKOTO M ITOJIUTUUECKOTO XapaKkTepa, UTO OOyC/IaBaMBaeT pa3HbIe
MOAXOObl K peanu3aluy HeiTpaJuTeTa OT CTpaHbl K cTpaHe. Pasmmune
IIOXO/I0OB IPOSIB/ISIETCSI, B OCHOBHOM, B IPOI€CCE OCYIIECTBJI€HMS BHEIIHE
MOJIMTUKM  TOCYyJapCTBaMM B  OTHOIIEHMM YYaCTUSI B  Pas/IMIHBIX
MEXKIYHAPOIHBIX OPraHM3alysIX B MUPHOE ¥ BOEHHOE BpeMsl.

B KkauecTBe MpPMUMEPOB TOCyAApCTB, 00/aJAIOIMX  CTAaTyCOM
IIOCTOSTHHOTO HEMTpaJMTeTa B IPOIIOM, MOXHO IpuBecTu JIIoKceMOypr

(1867-1944 rr.), benpruro (1831-1919 rr.). B HacTosIiee BpemMs TaKUM
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cratycom ob6saparoT IlBeiiapus, IlIBeuus, ABctpusi, pnanaus, ManbTa,
TypKMeHUCTaH U Apyrue CTpaHbl MUpa.

B mepuop cymectsoBanus Jiuru Hanuit B EBporie BO3SHUKIIO €llé OIHO
IIOCTOSIHHO  HeNTpaJbHOe rocymapctBo — HWpnauamua. HMpnanpckas
Pecry6/11Kka, Kak He3aBUCMMOE TOCyIapCTBO, Obl/Ia cO3/IaHa Iocjie 60pbhObI 3a
He3aBUCUMOCTb OT Benukobpuranuu. MpnaHnackuii HeMTpaauTeT, B OTANYME
OT OOJIBIIMHCTBA TMOCTOSIHHO HEMTpa/JbHBIX TOCYIapCTB, M3HAUaJIbHO ObLI
3aKpeIvIEH He HAa HOPMAaTUBHOM YPOBHE, @ OCHOBBIBAJICSI HA CJIOKMBILIENCS B
3TOM TOCYZapCTBe IOJUTUYECKON Tpaguiumu®. TOAbKO € HPUHSIITHUEM
Konctutrynuumu Upnauauu B 1937 romy HeMTpaJIUTET 3TOTO TOCYAAPCTBa 00pE
CBO€ HOpMATUBHOE 3aKperjieHune.

Cratpsa 28.3.1 KoHcTutyuuu MpmaHauy yCTaHaBAMBAET, YTO BOVHA He
OOJKHA OOBSIBISITHCSI U FOCYIapCTBO He JO/DKHO YYacTBOBATh B KaKO-a1b0
BoitHe 6e3 cornacust Ilanatsel rmpencraBuTesneii. B To ke Bpemsi, KoHCTUTYIIMS
ocTap/syia VpnaHauu MpaBo Ha CcaMOOOOpPOHY, 3aKpeIuisisi, UTO B ciaydae
IEeICTBUTEIIbHOTO BTOPKeHMs [IpaBUTENbCTBO, OAHAKO, MOXKET MPeAIPUHSTD
neicTBUS, KOTOpbIe COUTeT HeOOXOAMMBbIM JIJIS 3alllMThl TOCYIapCTBa, U eCyu
[lanaTa mpencTaBuUTeNeli He 3acelaeT, OHA [O/DKHA OBITh CO3BaHAa B
ONMVDKaMIINii MCIOMHUMBIN Ccpok (ctaThst 28.3.2). Helirpanurer MpnaHmuu
M3HAYaJIbHO MMeJ CBOeoOpasHyio (OopMy U COOTBETCTBYIOIIEe 3aKperieHue.
KOHCTUTYLIMOHHbIE HOPMBI orpenesin CKopee BBIpaKeHe
caMOOIIpee/ieHNs, a He IIPUBEePKeHHOCTb HeTPaauTeTy Kak TAKOBOMY*.

B mocienywmmux 3asgBjaeHUSIX IIPaBUTeNbCTBA Vp/iaHaouyu CyIHOCTb ee

TOCTOSIHHOTO HeWTpanuTeTa OINpeeisyiaCh KaK «BOEHHbBIV HENTpaJIUTeT».

’ Fanning R. Irish Neutrality: An Historical Review // Irish Studies in International Affairs, 1982. — P. 27.
4Ibid. — P. 29.
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[IpuHSTHE HENTPAJMCTCKOTO BHEIIHEro Kypca MpiaaHauei okasajo BeCcbma
3HAUUTEJIbHOE  BJMSIHME HA  MEXIOYHApOAHBI  TPEeCTMK  CTPaHbl.
Heiirpanurer WpnaHauyu 3ak/IHOYaJCS B OTKa3e OT y4dyaCTUsl B BOEHHBIX
o/mokax, mnpexnae Bcero B HATO. VpnaHauss He BXoawia B TpYIITy
HeNTpanbHbIX U HenpucoeguHusimxcsa crpaH CbCE u B 1973 r. crana
MepPBbBIM HENTpalbHBIM TOCyJapcTBOM-uieHOM EBpomelickux Coo0OIIecTs.
Kak oTMeuvawT MpJaHACKME yY€Hble, HeMTpanuTeT VpiaHouu He SIBJSeTCS
3aCTbIBIIE€NI BO BpeMeHM [OKTPMHOIN, M30JAMPOBAHHON OT peannii
6e3omacHOCTU. Byayun 3aKperiEHHbIM B KOHCTUTYIIMM, OH He rapaHTUPOBaH
HUKAaKMMM TOCyJapCTBaMM B MeXAyHapOOHOM nOorosope. IyiaBHas
XapaKTepUCTUKA TAKOW IOJUTUKU CTPAHbl — 3TO YKJIOHEHMEe OT y4acTus B
BOEHHBIX a/JIbsIHCaxX. Bce MpnaHacKye NpaBUTENIbCTBA NPUIEPKUBANINUCH ITOM
TIOJIUTUKN.

CrnenyeTr Takke 3aMeTUTb, UTO UPJAHACKUI HEATPAIUTET BO MHOTOM
SIBJISIETCSI  CPEeACTBOM «JepskKaTh MAUCTAHIMIO» OT Benukoopuranum. B
YacTHOCTU, VMpinaHaus MpoBO3rjaacuaa HEUTPaJIUTET IOCJe BO3BpallleHMUs
CoenyHEHHBIM KOpOJIeBCTBOM I10[, €e KOHTPOJIb OTKPBITHIX IOPTOB U CymMeJia
COXpaHUTb CBOM CTATyC B TeueHue BTOpoit MMUPOBOIT BOVHBI, TEM HE MEHee,
MOAJABIINCh HA JABJIEHME CO CTOPOHBI CO3HMKOB O IPEAOCTaBJI€HUM UM
1paBa II0JIb30BAaTbCS MOPTAaMM Ha CBOEM 3alagHoM mobepeskbe. Kak
OTMEYaeTCs, paAy TaKoro IipaBa Benukoo6puraHmuss roroBa ObUIA OBI
COTJIaCUThCSI Ha ob0benuHenme Mpnanackoit Pecryonuku ¢ CeBepHOI

Wpnaugneii®.

5 Fitzgerald G. The Origins, Development and Present Status of Irish “Neutrality” // Irish Studies in
International Affairs. — 1998. — Vol. 9. — P. 14.
¢ Ibid.
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[Tomutuka HMpnaHaum Ha COBpPEeMEHHOM JTalle [MOATBepKIaaeT
OTCYTCTBME KOH(IMKTA MEXKIY BOEHHbIM HEUTpaJIUTETOM U AaKTUBHOI
MOAIepPsKKOi  MpnaHnueii KOJUIEKTMBHBIX yCUMAMIA 1O 06e30MacHOCTH,
OCHOBAHHBIX MMEHHO Ha MEeXIYHAapOOHOM IipaBe. 3[eCh CjieayeT 3aMeTUTD,
UTO, HAIlpuUMep, OUCKYCCUU 10 MOBOAY coTpymHuuectBa ¢ HATO B psne
HeMTpaJbHbIX CTPAH ObUIM JOCTATOUHO OCTPbIMMU. [TOCTOSIHHO HelTpaabHbIe
CTpaHbl  TIIPUAEPKUBAIOTCS  MHEHMS, UYTO  [OJUTUKA  BOEHHOIO
HeIpucoeqMHEeHNsT JO/KHA ObITh COXpaHeHa U MpoAo/sKeHa. Mpnanaus, Tem
He MeHee, HMKOI/Ia He Obl/Ia HM UAe0J0TMUYeCKy HelTpaabHa, HU (GaKTUIYeCcKu
pPaBHOAYIIHA K [NIABHBIM MEXIYHApPOOHBIM BbI30BAM COBPEMEHHOCTU U
3amayaM Oe3oracHocTy. [IpaBuTenbcTBO MpnaHaum maxke He paccMaTpuUBaeT
BO3MOYXHOCTb BCTYIUIEHMSI B BO€HHbI/I OOOPOHMUTENIbHbBIN a/lbsIHC, TAKOM Kak
HATO. OpgHaxko, B TO Xe BpeMs, B 1999 rogy Mpmangus ripucoeguHmMIach K
niporpamMme HATO IlapTHepcTBO paau mupa. Ha cerogHsIHui OeHb cpeau
BCeX MOCTOSSHHO HEMTPAJbHBIX CTPAH CYIIECTBYeT MOJYAJIMBOE Corjiacue O
TOM, YTO IOKa COTPYJAHMYECTBO C BOEHHBIMM COI03aMM He MpuobpeTaer
XapakTepa 00s13aTe/NbCTB O B3aMMHOJM TMOMOIIM B CJydyae BOMHBI M He
MIPUBOAUT K 0Opa30BaHMIO Ha HENTPAJIbHBIX TEPPUTOPUSX MHOCTPAHHBIX
BOEHHBIX 0a3, TO OHO He MPOTUBOPEUUT TOCYHAPCTBEHHON TOJUTHUKE
HelTpaanTera.

Ho o00myM ¥ BaskKHbIM [JIsI BCEX CTPaH SBJSETCS He COOCTBEHHO
TPOLIeCC OBVMKEHUSI K HEeNTPaJIUTEeTy, a KOHEUHbI pes3yabTaT — CTaTyC
TIOCTOSIHHOTO HEeMTpaJIMTeTa, KOTOPbIN AO/IKEH HEIIpeMeHHO OTPaXkaTh BOJIIO
HapoJa TOM WM MHOM CTpaHbl. B KOHIle KOHIIOB, TaKas BOJISI HAIIpaBjeHa Ha
OOCTIDKeHMe oOIieit Ajs1 Bcex HapomoB LieduM — obecrieueHue BCEOOIero

MMupa ¥ 0e30IacHOCTY, pa3BUTHE [APY>KeCTBEHHBIX OTHOULIEHUI MeXAy
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HapoJamu, peaju3aluio COTPYyOHUMUYECTBA B pelIeHUM MeXIYHapOOHbIX
Mpo6eM 3KOHOMMYECKOIr0, COLIMAJIbHOIO, KYJAbTYPHOTO M T'YMaHUTApPHOIO
XapaKkTepa, YTBepKaeHle YBa)KUTEeJIbHOTO OTHOIIIEHMS K IpaBaM yejioBeKa.
OOpeTeHne HENTPaATbLHOTO CTAaTyca MHOTMMM cTpaHamu B pamkax OOH
Ha MpaKTHUKe NOKa3bIBaeT COBMECTMMOCTb WIEHCTBA B 3TOW YHUBEPCAJIbHOI
OpraHmsaumm C€O CTATyCOM IIOCTOSIHHOIO HeiTpaauTtera. I[IpMHIIMIIBI
HelTpaJauTeTa IMOJHOCThIO MOANANAK0T IO/ MooXKeHue 1. 2 ctaTbu 1 YcTaBa
OOH, «kotopoe TpebyeT oT uieHOoB OpraHmsanuu «pa3BUBaATh
OpYy’KeCTBEHHbIEe OTHOIIEHMSI MeXAy HalMsIMM Ha OCHOBE YBaKeHMS
TIPUHIMIIA PAaBHOMNPAaBUs ¥ CaMOOMpene/ieHMs HapOoloB, a TakKe IMPUHUMATh
IOpyrye COOTBETCTBYIOIIME Mepbl s YKpeIyieHUs] BCeoOIlero Mupar.
HeiiTpanureT HMKOIOA B UCTOPUM 4YeIOBeUYeCTBA He CIIYKUJI LM BOJHBI.
Ha coBpeMeHHOM 3Tamne TpaHcpopMauuu U JajbHeNIlero pasBUTHUS
YHMUBEPCAJIbHOTO PEryJupoBaHMs MEXIYHApPOAHBIX OTHOIIEHMI pelleHue
Mpo6eMbl COBMECTMMOCTM HelTpanuTera C ydyactueM B pab6ore OOH
cjlenyeT MCKaThb He Ha IyTU ocjaabieHMs cTaTyca HelTpaauTeTa, MOITycKasi
YKJIOHEHMEe HEeNTPaJbHOrO TOCYOapCTBa OT BBITMIOJHEHUSI CBOUX YCTABHBIX
00s13aHHOCTE, a Ha IIYyTU YKpemjeHMs KakK caMOro HeulTpaJuTeTa, Tak U
Opranmsanuy O6benuMHeHHbIX Haiuit, I1oguepkuBasi He0OXOIMMOCTb
cTpororo cob6mogeHusi TpeboBaHMIt ee VYcraBa BCeMM TOCyIapCTBaAMM.
HeiiTpanbHblii CTAaTyC rocymapcTB sSBaseTcs 3(P@eKTMBHbIM MHCTPYMEHTOM
MMpa, KOTOPbIM CYIIECTBEHHO IIOMOTraeT OOCTVKEHMIO IieJieil, CTOSIIUX

rnepen Me>XXKayHapOadHbIM COO6IJJ,€CTBOM.
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POCCUNCKASA DEOEPALUA N MEMEH: COBPEMEHHOE COCTOSAAHUE U
NEPCMNEKTUBbI PA3BUTUS B3AMMOOTHOLLUEHNI

OMutpuii Fanywko”

AHHOTAaNMUsA: B CTaTbe MCCAEMYeTCsI peTPOCIIeKTUBA OTHOIIeHuii P® u
Mlemena. OO6yciaBIMBalOTCI  HEKOTOpble IIYTM  COBEPLIEHCTBOBAHMS
B3aMMOOTHOIIIeH U1, COOTBETCTBYIOIIMM MHTEpecaM JIBYX CTPaH.
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C/I0KHOCTb TIOHMMAaHMUSI TeOoIOJUTUYECKUX IPOLeCCOB Ha bBiuskHeM
BocToke 06yc/iOBJ€HA TeM, YTO Ha 3TOT PETMOH MMEIOT OOJIbIlIOe BIMSHME
CIIA, crpanbl EBpomerickoro Coro3za, Kurtait m Poccuiickags Pepeparms.
PeasibHasi reomnojuTMYecKass KapTa perroHa CKopee SIBJSeTCS CJI0XKHBIM
OpHAMEHTOM M3 pa3JMUHbIX CTpaH, OObEAMHSIEMBIX pPa3IUUHbIMU
dakTopaMmmu M YCAOBUSIMM:  MCTOPUYECKMMM,  TeorpapuyecKMMu,
3KOHOMMUYECKUMU, BOEHHO-CTpaTernuyecKnuMu, KOH(eCCHMOHATbHbIMMU,
STHOKYJIbTYPHBIMM U T.O. IIpM 3TOM, apabcKkuit Mup HeomHOpoIeH. Bo-
MepBbIX, CYIIECTBYIOT ABa cyopermoHa: Marpub6 u Malipuk, CBSI3YIOIIUM
3B€HOM MeXIy KOTOPBbIMU siBJsieTcsl Erurier. Bo-BTOPBIX, HEKOTOPbIE CTPAHbI
TPaAMIIMOHHO OPUEHTUPYIOTCS Ha 3anaj, a B APYIMX CUJIbHBI aHTM3allagHbIe
Y aHTHMaMepUKAHCKMe HaCTpoeHMs. B CBSI3M C 3TUM, MOXHO OOCTAaTOYHO
YCJIOBHO TOBOPUTD O eIMHO cOalaHCMPOBAHHOM «apabCcKoii» permMoHaabHOIM
nojutuke. B coBpeMeHHBIX yciaoBusax pnis  Poccuiickoin  ®Pepepanyu
HEeOOXOIMMO HAaMTHU Te TroCcydapcTBa, KOTOpPble CMOIYT CTaTh OIOPOi IJIst
pocCTa BJAMSHMS Halllero rocyapcTsa B apabckoM mMupe.

TeMm He MeHee, MOXXKHO OTMETUTD 6JIM30CTh MO3UIMIT PYKOBOICTBA BCEX
apabCKMUX CTpaH I10 KJIIOUeBbIM pPerrMoHaabHbIM Ipobiemam!. B cepennue XX
BeKa apabCKMMM rocymapCcTBaMM, MOJYUYMBIIMMM HE3aBUCUMOCTD, IBUTAIO
KeJlaHMe WIpaTh Ba)KHYIO POJIb B MEXIYHApPOOHbIX OTHOIIEHUSIX, CTaTh

ITIOJIIOCOM CHJIbI HEe TOJIbKO CpedyM pa3BUMBAKOIIMNXCA CTpaH, HO M B II€JIOM Ha

! Cm.: CarrpoHoBa M. ApabcKuii MUp: HOBBIE BEKTOPA ITOJIUTUUYECKOTO Pa3BUTHUS // MUpOBast 5KOHOMUKA U
MeXayHaponHble oTHoweHus. — 2008. — N2 12. — C. 91-101.
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MUPOBOI1 apeHe. IJTU TeHAEeHIUM OQPOPMMINUCL B IOHMOHUCTCKUX
CTpeMJIEHUSIX HEKOTOPBIX apabCKuxX JuaepoB, KOTOpble HallIXM CBOe
oTpakeHue B umee nmaHapaomsma. Cosganue B mapte 1945 r. JIuru apabckux
rocynapctB (JIAT), KpyImHeieir mexkapabckoii opraHmsaiuu, TOJIbKO
00603HauMI0 0OIIMe 1eaM apabCcKoro coooIecTBa.

PervoHasnbHOe 3KOHOMMYECKOe COTPYAHMYECTBO C CaMOrO Hauasa
6b1J1I0 OMHMM 13 GaKTOPOB 06pa3oBaHMs JIuru apabCcKux rocysapcTB M OOHOM
U3 ee BaXKHeNuX 1enei. B cratbe BTOpOoit Xaptum JIAI' yka3biBamoCh, UTO
COTPYOAHMYECTBO MEXAY IoCyaapCTBaAaMU-YJeHaMM AOJDKHO OCYILECTBISThCS
110 TakKuM HaMOpaBJeHUSIM: SKOHOMMUYECKMe U (MHAHCOBbIE BOIPOCHI,
BKJIIOUAsl TOProBble OTHOIIEHMS, TaMOKeHHbIe, BaJIIOTHbIE ITPOOJIEMbI, a
TaKKe 00/1aCTY CeJIbCKOro X03s/CTBA M IIPOMBbIIIIEHHOCTHA.

MupoBoi1 GMHAHCOBBIN KPU3NUC OTPA3WICS HA OOJIBIIMHCTBE apabCKUX
rocyapCTB, OKa3aB 3HAUYUTEJbHOE BJMSIHME HA UX 3KOHOMUKY. [Ipuuem
CTelleHb €ero BO3IeiicTBUSI ObLIa IIPSIMO IIPOMNOPILMOHAIbHA O0O0BEMY
(b1HAHCOBO-3KOHOMMWYECKMX CBSI3€i TOTO MJIM MHOTO apabCcKoTro rocyIapcTBa
C BHEIITHMM MMPOM.

B apabckom Mupe TrocygapCTBO OYeHb AKTMBHO BMEIIMBAETCS B
5KOHOMMKY. BO-TiepBbIX, TEM CaMbIM IIPOSIBJISIETCS CTPEMJIEHME K CO3aHUI0
roCyIapCTBEHHOIO CEKTOpa, IJe CIPYIIMPOBaHbl 0COOble HaMpaBaeHUS
SKOHOMMKM, UMeEIOI/e CTpaTernuyeckoe 3HayeHue. Bo-BTOPBIX, rOCyaapCTBO
paccMaTpuBaeTCsl KaK TapaHT COOIOeHMsS MHTEPECOB  Pa3IMUHbBIX
SKOHOMMYECKMX TPYIIl M <«KOHTPOJEpP» XO35IJiICTBEHHO-3KOHOMMUYECKUX
oTHoIeHuii. [ToaTOMy 0COOEHHO BakHO [JjIs1 MpaBUTeNbcTBa Poccuu, Kak
IIPOBOAHMKA MHTEPECOB OTEeYeCTBEHHbIX KOMMeEpPUYEeCKUX CTPYKTYD,

BBICTPOUTD KpeIliKkue B3aMMMOOTHOIIIEHN C PYKOBOACTBOM
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COOTBETCTBYIOIIETr0 apabCckoro rocymapcTBa. ATO XOPOIIO BUAHO HA IpUMepe
emena.

Poccuitckas @epepanus emé co BpemeH cyiiectBoBanusg CCCP umeer
IJIUTe/IbHbIe ¥ TpOuHble cBsI3u ¢ MlemeHom. IlepBsblii JIoroBop o Apyx6e u
Toprosyie mexxay CCCP u MleMeHOM 6bLT TIOATIMCAH emé 1 HOs16ps 1928 ropna.
JurioMmaTuyecke OTHOIIEHMS MeXAy CTpaHaMM ObLIM YCTaHOBJIEHBI B 1955
rony. BnocnencrBun CoBeTckuit Coro3 MIOAJEePKMBAJl  TeCHbIEe
B3aMMOOTHOLIEHMS] KaK ¢ lemeHckoii Apabckoii Pecnybiamkoii, Tak u c
HaponHo-Jemokpatudeckoii Pecrybnukoii MemeH, Npyu 5TOM OKa3bIBas
000MM rocyapCcTBaM CYIIECTBEHHYIO MaTepuaabHYI0 MOMOIIb, 3aUacTyi0 Ha
6e3B03Me3HOI OCHOBe. Ha coBpeMeHHOM 3Tarle pasBUTUSI MeKIyHapPOIHbIX
oTHomeHui, Poccua u lMemeH MOATBepIWIM [PYKeCTBEHHBIN XapakTep
B3aMMOOTHOIIEeHU, moamucaB 17 pekabps 2002 roma [exknmapanuioo o
MIPUHIMIIAX JOPY’KECTBEHHBIX OTHOILIEHUI U COTPYAHMYECTBA MEXIY
Poccurickoi @enepaiiyein 1 MemeHCKOI1 PecIty6/11KOjA.

Poccuiickasgs ®epepanysi IIpoaoJKaaa MNOAAEepP>KMBAThb M Pa3BUBATh
IpYy>KeCcKye B3aMMOOTHOIIEHMSI KaK C TIPeKHUM MpaBslUM pPeXUMMOM
npesupeHTa lemena Amu A6pamasl  Canexa, TakK M C HOBBIM
MIPaBUTEJbCTBOM, IPUIIEAIINM K BJIaCTU B pe3yjbTaTe PEeBOIOLMOHHOIO
IBIDKeHUS «Apabckoit BecHbI». Ilocmeguuit Bu3uUT B Poccuio mpesupeHTa
Canexa matupyetcsi (eBpaném 2009 r. BuU3UT HbIHeIIHEro JeMeHCKOro
npe3ugeHTa A6m Pa66o MaHcypa Xaau mnipoiesn B anpese 2013 r. ITpu sTom
TIOBECTKAa JHS 00eMx BCTpeu IMPaKTUUeCKM He M3MeHuIach. Bcé 3To roBopuUT
O IPYKeCTBEHHOJ HaMpaB/JIeHHOCTU B3IVISIAOB €eMEHCKOr0 PYKOBOICTBA U

HapoJ/a. O6oum rocypapCrsaM HY>KHBI Ha€>XHbI€ IIaPTHEPDBI, M1 HE TOJIbKO B
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chepe SKOHOMMKM, HO U BOIIpOCax YKpeIUIeHMS  HalMOHAJbHOMI
6e30I1acHOCTH.

llemen 6orar ceippem. Eme B smoxy npucyrctBus B Vemene CCCP
ObIM OOHApYKEeHbI KPYITHbIe MeCTOPOXIeHMUsI HedTH U rasa, KOTOpble MO
CUX MOP OCTAKOTCS HEOCBOEHHbIMM. B HacTosIee BpeMs CTpaHa UCIIbIThIBAET
OCTPYIO HY)XXIy B HaJIa&XXMBAaHMM COBPEMEHHOJ MHQPaACTPYKTYpbl, Pa3BUTUN
SHEPreTuKM, VYBeJNUYEeHUM O00BbeMOB [00bIUM II0JIE3HBIX MCKOIIAeMBbIX,
COXpaHEeHMM BOAHBIX peCcypcoB, MOJepHM3aLUUM 30paBOOXpAHEHUS U
0o0pa3oBaHMsI, pasBUTMM  TPAHCIOPTHOIO  coobuieHusd. LemeHckoe
MPaBUTEJIbCTBO TOTOBO ITYCTUTh HA CBOM PBIHOK POCCUICKME KOMIIaHUMU,
npensiarass Poccunm COTpyaAHMUYECTBO B peanm3aluy MPOEKTOB B TOPTOBJIE,
971eKTPO3HepreTuke, He(TerasoBoM KOMIUIEKCe, UpPpUTALMM U OPYyTIUX
chepax. B YaCTHOCTH, CTPOUTENBCTBO "n MO epHMU3ALNIO
TeIJIOJIEKTPOCTaHIUIA, Ta30- U HedTeNmpoBOIOB, IJIOTMH, T[OPTOBOI
MHPPACTPYKTYphl. VleMeHCKoe MPaBUTENbCTBO BCSIYECKM IOATBEPXKIAeT O
CTpeMJIEHUM  CO3[1aBaTb VYCJOBUSI [IJiS  0O€30MacHOCTM  POCCUICKUX
MHBECTUIINIA, 3aBEPSIST, UTO POCCUICKOMY OM3HECY HEUero ornacaThCsl.

Ho B mepBywo ouepenb, Poccum 1iesiecoobpa3HO MCIIOIb30BaTh
VHUKalbHYI0 reorpaduio lemeHckoit Pecrny6auku. DTO rocynapcTBo,
pacriojiokeHHOe Ha re  ApaBMIICKOTO  IIOJYOCTPOBA, OMBIBAeTCSI
OZHOBpPeMeHHO KpacHBIM ¥ ApaBUiiCKMM MOpSMM. DTO Jenaer lemeH
K/IIOYEBbIM Y3JI0BBIM LIEHTPOM Ba’KHEMIIMUX MOPCKUX ITyTeH, MO0 KOTOPbIM
IOCTABJISIETCSI OKOJIO TIOJIOBMHBI IMOCTABOK «YEPHOr0 30JI0Ta» U APYIUX
TOBApPOB CTpaHaM 3araja.

TeMm caMbIM, KpOMe UMCTO 3KOHOMMYECKMX Iieneit, MockBe ¢ CaHOM

Ba>XHO YKpPEIINTb AOABYCTOPOHHEE BOCHHO-TEXHMYECKOE COTPpYAHMNUYECTBO, B
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TOM uucie B BuUAe BOEHHO-MOpPCKMX ©60a3 P®, KoTopble aKTMBHO
Mcrnoib3oBaauch Bo BpemeHa CCCP, a moTom, I1ocjie ero KpylleHus, Oblan
MOIPOCTY GPOIIeHbl Ha IPOU3BOJI CyAbObL. C APYroii cTopoHsbl, FlemeH ocTpo
HYXXJaeTcs B MOJePHM3aLMy CBOeil apMun. MleMeH TpagyIMOHHO MOKYyIan y
Hac opykue, HO 1ocsie pacrnaga CCCP BOeHHO-TeXHUYeCKOe COTPYAHMUYECTBO
6bI0 cBepHYTO. Ceifyac peuyb MAET O IOJHOM KOMILIEKCE TEXHUYECKOTO
OCHAllleHUsI  JieMeHCKOJ apmMuM, BK/IOYas aBMALMIO, BEePTOJIETHI,
opoHeTexHMKy, cucrembl I[IBO, aptwiiepuio wu @ao0oT, UYTO CYJUT
MHOTOMWUIMapAHble KOHTPaKTbl poccurickomy BIIK. Tem cambim, Poccus
MOKET ITOJIyUYMUTh He TOJbKO BOEHHbIE 3aKa3bl, HO ¥ BOCCTAHOBUTDH CBOIO Oa3y
Ha JieMeHCKOM ocTpoBe COKOTpa, YTO [OACT BO3MOXKHOCTb IepsKaThb IIO[,
KOHTpPOJIEM 3HAuMTEe/JbHYI0 4YacTb WHAMICKOTO OKeaHa, B TOM 4MCJIe
IOBVDKEHMe CyllepTaHKepoB ¢ HedTbio wu3 Ilepcuackoro 3anmsa. s
NpaBUTENbLCTBA leMeHa Hallle BOEHHOe IPUCYTCTBME BBITOJHO U IOTOMY,
YTO OHO He B COCTOSIHUM CIIPABUTHCS C COMATUMNCKUMM TUPATaAMU U OPYTUMU
yIpo3aMy CBO€J Hal[MOHAIbHOM 6€30I1aCHOCTMN.

B xome BCcTpeun nmpesueHTOB ABYX cTpaH B arpese 2013 r., B.B. [Iytun
OTMETMJI, YTO JBa rOCYIdapCTBa CBSI3bIBAIOT y3bI IaBHe Apy>kObl. B 2012 romy
06beM TOBapoo6opoTa ¢ lemeHOM MOBBICHIICS Ha 43 MPOLIEHTa U JOCTUT 234
MMUJIIMOHOB mojaapoB (B 2011 romy 6suio 163 mumimona). Ilpasaa, ITyTux
ObT cHoepkaH B OIleHKe 3TOoro ycrnexa. I[Io ero ciaoBaMm, TOProBoO-
SKOHOMMYeCKMe OTHoWleHus Poccum u lemeHa XoTS M pa3sBUBAIOTCH
HEeIlJIOX0, HO 001N 06beM ITOKA YTO Ma/IOBAT U €CTh MepCIieKTMUBA JOCTUYD
OOJBIIMX Pe3yabTaToB. [T 9TOrO0 PYKOBOJCTBO IBYX CTpaH TIIATeJIbHO
M3y4daeT MepCHeKTUBbI MIPUBJIEUEHUST POCCUNCKMX KOMIIAaHUM K peanm3animn

B IZeMeHe KPVIIHBIX IIPOEKTOB, IIpeXae BCE€ro B JJIEKTPO3HepreTmke,
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He(TerasoBoM CEKTOpe, B 00JIaCTM TPAHCHOPTHOM WMHOPACTPYKTYpPhl U
IIPOMBIIIEHHOCTMU. CopmeiicTBOBATh YKpeIuIeHUIO 3KOHOMMYECKO
KOoTepalMy MpuU3BaHbl COBMECTHbIE CTPYKTYpPbl II0 JIMHUM OU3HEC-
CcoO0IIeCcTB, IMpexae Bcero Poccuiicko-iieMeHCKMUiA [eJIOBOil  COBET,
yupexxgeHHbiii B 2005 romy. Kpome Toro, mpesumeHT Poccuu 0cob6o
IO YePKHY/I BO3MOXKHOCTb COTPYAHMYECTBA B BOEHHO-TEeXHMUUECKOI1 cdepe?.

Bo B3aMMOOTHOILIEHMSIX [JBYX CTpaH TaKkKe yaessieTcsl O0JIbIIoe
BHMMaHMe pPa3BUTUI0 TYMAaHUTAPHOrO COTPYAHMYECTBA, B TOM UNCIE B
obJiacTy 06pa3oBaHMs, HAYKM U KYJAbTYpbl. Poccusl TpaaAUIIMOHHO OKa3bIBaeT
llemeny copeiicTBMe B IOATOTOBKE HAIMOHAJBHBIX KaZpoB. XOTEI0Ch 6bl
3aMeTUTh, YTO HbIHEINHMII Ipe3uieHT MlemeHa Xaayu B CBOé BpeMsl OKOHUMII
akagemuio I'enmra6a CCCP. B HacTosInuii MOMEHT B POCCUICKUX By3ax
ob6yuvarorcs cebime 400 cryneHToB n3 Memena. Kpome toro, 4 mexa6pst 2012
roga YpessoruaiHbiii U [lomHOMOYHBINM [Tocon Poccuitckonn ®epepaum B
Nemene C.I. Ko3710B 10 MOpyYeHMI0 AamuHuctpauum IlpesugeHTa
Poccuiickoit ®@enepanuy Bpyuyma NpOPeKTOpPY AIEHCKOrO YHUBEpPCUTETA M0
Hay4YHOJi 1 yue6Hoi1 paboTe mpodeccopy Anu Xamaanu Menanb [TylnikmuHa 3a
BKJIaJl B COXpaHEHMe ¥ pa3BUTHE PYCCKO KyJIbTYPhI 3a PyOeskom®.

Kpome [ByCTOpOHHEro coTpyaHuuecTBa, Poccuiickas ®epepanus
Takke IPUHMMAaeT y4yacTMe B OKasaHuyM I[oMoImu lemeHy B
MHOTOCTOpOHHeM @QopmaTe. Bompeku BceM BO3MOXXHBIM pPa3HOTIACUSIM
6bl1a chOpMMpOBaHa Jeecriocob6Had rpymma «JIpyseii lemena», B cocTas

KOTOpOIL/'[ BOIIJINM CTpaHbI-YJIEHbI CoseTa COTpyaHMNYECTBA apa6CKI/IX CTpaH

2URL: http://www.kremlin.ru/news/17787/ (nata obpaienns: 10.11.2013).

5 URL: http://www.rusemb-ye.org/index.php/posolstvo/225-4-dekabrya-v-generalnom-konsulstve-
rossijskoj-federatsii-v-adene-sostoyalas-torzhestvennaya-tseremoniya-vrucheniya-gosudarstvennoj-
nagrady-rf (gata oobpamienus: 10.11.2013).
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[Tepcuackoro 3annBa, «IsiTepKa» IMOCTOSIHHBIX YieHOB CoBeta be3zonmacHoOCTH
OOH u Espomeiickuit Cowo3. ITa Trpymmna CHoocobHa, KaK [d0Ka3bIBaeT
MpakTuKa, BIIOJHe 3h¢PeKTUBHO paboTaTh B KauecTBe MHCTPYMEHTa
CONeIiCTBMS BHYTPEHHUM IIONUTUMYEeCKUM TpaHchopManusM B lemeHe,
obecrieunBasi IOAJepkKaHMe Mupa M 0e30MacHOCTM B CTpaHe, a TaKxke
MOJIUTUYECKYIO CTaOMIBHOCTb TOC/E B3PbIBOOITACHBIX COOBITUIT «ApabCcKoii
BECHbBI».

Cejiluac B MHBECTMIIMOHHOM IUIaHe lleMeH wu3ydaeTcd pasHbIMU
ctpaHamu. s Poccuiickoit @epepaiinu 1eiecoobpasHo ONepeuThb Apyrue
rocygapcTBa B  Ha/llaXMBAaHMM KOHTAKTOB B  pa3aMYHbIX cdepax
B3aMMIMOOTHOIIEHU, TIpeXXae BCero, MCXOAs M3 ABYX BakKHeMIIMX (akKTOpPOB:
reorpa@uueckoro MoJOKeHus] leMeHa, KaK CBS3YIOIIETO 3BeHa MeXIy
Adpukoii, bamwkaum BocTokom, cTpaHamu IlepCUACKOro 3aiMBa, MeEXOY
BocTtokom M 3amagom, B CBeTe€ BO3MOXXHOTO BOEHHOrO MpuUCYTCTBUSI PO B

9TOJ CTpaHe, ¥ HaIMuMs O00JIbIINX 3aI1aCOB IIPUPOSHBIX PECYPCOB.
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TEHOEHUMU PA3BUTUA AHTUMOHOMOJIbHOM NOJIMTUKU EC U NPABA
KOHKYPEHLUMU B PAMKAX EBPOMNMEMNCKOI0 3KOHOMMYECKOIO
NMPOCTPAHCTBA

Cepren KawkuH", AHOpen XXynaHoB”

AHHOTanMA: AHTYMMOHOIIOJIbHAS TIOJIUTUKA, KOTOpPask OCTAeTCsl OHOI
U3 KiaoueBbix a1 EBpomeiickoro Coro3a M 00s3aTeNbHONM [AJjs1 CTpaH
EBpormeinckoro  3KOHOMMYECKOrO  IMPOCTPAHCTBA, IIPOOOJ/DKAeT  CBOe
MpOrpeccuBHOE pa3BUTHE, HECMOTPSI Ha IpMMeyaTe/bHYI0 CTaOUIbHOCTD
HOpPM yupenuTenabHbIX gorosopoB EC m EJII, Hagensommux KoMmeTeHIuen
mHctutyTel  EC. TIpm  stom, mnowrte JInccaBOHCKOrO JOroBopa OHa
paccMaTpuBaeTCsd yKe He KaK 1eb, a KaK UHCMPYMeHm eBPOIIeNCKOM
MHTerpauum, mpojaopkampuiascs pegopMa KOTOPOTO HaIpaBjeHa Ha POCT
BOBJIEUEHHOCTM aAHTUMOHOIIOJNBHBIX M CyJeOHBbIX OpPraHOB TOCYZapCTB-
YJIeHOB B IIpUMeHeHMe IpaBa KOHKypeHUMu EC, a Takke O0/bIITYI0 TMOKOCTh
MPaBOBbIX HOPM, UYTO OCOOEHHO AaKTyaJbHO B KOHTEKCTe IIpeoIoJeHMs

d)MHaHCOBO-BKOHOMI/I‘—IeCKOI‘O Kpu3mnuca.

KnroueBbie cnoBa: Espormeiickuii  Cow3s, EBpomeiickoe T1paso,
EBporeriickoe 3KOHOMMUYECKOe IMPOCTPAHCTBO, DKOHOMMUYECKAsl MHTerpauusi,

AHTUMOHOIIOJIbHAS ITIOJINTUKA, HpaBo KOHKYpPEHLINMN.

* Kamkuu Cepreit IOpbeBnd, 1.10.H., mpodeccop, 3aBenymoumii Kadenpoii mpasa EC MITOA.
* Augpeit Bukroposuu JKymanos, Buiie-nipesument I'pymimsl «[IpomCesasbKanuTan», MmarucTp EBpormneiickoro
MpaBa, IpenogaBaTenab Kadeaps mpasa EC MI'TOA.
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TRENDS IN THE DEVELOPMENT OF THE EU ANTITRUST AND
COMPETITION LAW WITHIN THE EUROPEAN ECONOMIC AREA.

Sergej Kashkin®, Andrej Zhupanov”

Abstract: Antitrust policy, which remains one of the key-note for the
European Union and for the other countries of the European Economic Area,
continues its progressive development, in spite of the remarkable stability of
the rules of the EU and EEA Treaties, authorizing institutions of the EU with
competence, despite the fact that after the Lisbon Treaty, it is considered not
as an aim but as an instrument of the European integration, the ongoing
reform which aims to increase the involvement of antitrust and judicial
authorities of the Member States in the application of EU competition law, as
well as more flexible legal framework, which is particularly relevant in the

context of overcoming financial and economic crisis.

Keywords: European Union, European law, European Economic Area,

Economic Integration, Antitrust law, Competition Law.

AHTMMOHOIIONBbHA noauTuKa EBpomeiickoro Cor3a SBJSIETCS He
TOJIbKO  HEOOXOAMMBIM  yCIOBMEM  (QYHKIMOHMPOBAHMS  €IMHOTO
5KOHOMMUYECKOTO TIPOCTpaHCTBA 0e3 BHYTPEHHMX TIpaHull, HO U

00s13aTeJIbHOI Hp@ﬂ,l’[OCbI]IKOf/I caMoro CylreCTBOBaHMA CBO6O,ZLHOIL/'[

* Kashkin Sergej Jurjevich, Doctor of legal science, professor, head of the EU chamber of Moscow State Law
Academy.

* Zhupanov Andrej Viktorovich, Vice-president of the group «PromSvyazCapital», master of european law,
lecturer at the EU chamber of Moscow State Law Academy.
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PBIHOYHOM SKOHOMMKM, 3allMINEHHOM OT BMeEIIaTe/JIbCTB CO CTOPOHBI
rocygapcTsa M MOHOMNOJUCTUYECKUX HOeNCTBUM npeninpusatuit. OCHOBOM
npaBa EC sBASIOTCS NMPUHUMIIBI BHYTPEHHEIO pbIHKA, ObOecreuuBalolimie
OTMEHY YCTaHOBJIEHHBIX TOCylapCcTBaMy 6apbepoB B TOProBjie, HO HE MeHee
BAXXHO oObecneunTh YHUPUIIMPOBAHHbIE IIpaBUa PBIHOYHOM WUIPhI U
MpeIoCTaBUTh IMPEAIIPUITUSIM BO3MOXKHOCTh KOHKYPMPOBATh MEXIY €000
Ha BCEM eITHOM 3KOHOMMYECKOM IMIPOCTPAHCTBE HA PABHBIX YCIOBUSIX.

PerynupoBaHue KOHKYPEHILMM OTHOCUTCSI K Ba)KHEMIIMM (QYHKIUSIM
COBpPEMEHHOI'0 TOCyIapCcTBa, HO ocobeHHOCThI0O EC sBsieTcS IepeHOoC
peryanpoBaHus Ha HaAHAI[MOHAJIbHBIN YPOBEHb, UTO IMO3BOJIUJIO TIPEeCeKaThb
HapylieHus: 1oOpOCOBECTHOM KOHKYPEHLIMM U CO CTOPOHBI HaIMOHAIbHBIX
OpraHoB BJIaCT, a TAaKXKe CBSI3aHHBIX C IOCYJAapCTBAMMU IOPUAUMUYECKUX JIUIL
YaCTHOTO T[IpaBa, TOCYOAPCTBEHHLIX TMPENIIPUSATUII U  eCTEeCTBEHHBIX
MOHOTIOJINA.

Co3maBast yCJIOBMS ISl pa3BUTHUS CBOOOTHOM PhIHOYHOM KOHKYPEHLIMU
Ha Bceit Tepputopun EC, mHctutyThl EBpomerickoro Coro3a CTpemsTCs He
IOTIYCKaTh BO3HMKHOBEHMS HOBBIX TpaHMI] BHYTPU €OUHOr0 pbIHKA. Benb
6apbephl Ha MYTY ABUKEHMSI TOBAPOB U YCIIYT, CHSITbIE Ha NYOJIUYHO-NPABOBOM
ypoBHe Osaromapst geiictBuio rpasa EC, MOTYT BO3IBUTaThCsI BHOBD, YyKe Ha
UACMHONPAB0B0OM YPOBHE — TPAKTUKONM MPenrnpusiTuii, HaIpaBJIeHHOMN,
HallpMMep, Ha pasjesl PbIHKOB MM Ha YCTaHOBJIeHMe (DUMKCUPOBAHHBIX II€H.
[TosToMy oO6IIast IMOAUTMKA B 007aCTM KOHKYpPEHIMM, HallpaBJieHHas Ha
obecrieyeHye 310POBOI SKOHOMMKM, ObIJIa ¥ OCTAETCSI OMHUM U3 BaXKHEMIINX
HarpasJieHUM gesteibHOCTH Coro3a.

Vske B 1957 1. B ripeambyiie JloroBopa o EBporieiickoMm 3KOHOMMUUYECKOM

coobmiectBe (JEDC) miectb rocymapcTB-yupenuteneir EC mpusHamu, 4To
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ycTpaHeHue pasgensiomux EBpomy 0OapbepoB TpeOyeT COIIaCOBAHHBIX
OEeCTBUN, TIPU3BAHHBIX TAPAHTUPOBATh YECTHYIO KOHKYPEHIIMIO: B KaueCTBe
OIIHOJ M3 OCHOBHBIX Hejeit EBporeiickoro CoobIiecTBa 6blJIO OMIpeaeieHo
co3maHMe CUCTeMbI, IpedoTBpalllalolleii HapylleHUs KOHKYpeHILMM Ha
00111eM pbIHKE.

CnemyeT OTIE/NbHO OTOBOPUTH, UTO IOJOXKEHMST 00 00Ieli MOJIUTUKE B
00/71aCTM KOHKYPEHLMM SIBJSIOTCS OOHOM 13 BasKHEMIIMX COCTAaBHBIX vacTeit
CornameHusi o0 EBpomneickom 3KOHOMMYECKOM IpocTpaHcTBe (ESII),
3aKIoueHHoro mexxay wieHamu EC u EBporieiickoit acconuanyuy cBO6G0IHOT
toproau (EACT) B r. Ilopry B 1992 r.! (cT. 53— 65, BO MHOIOM,
nosropsiomie  HopMmbl  JIEDC), mnosToMy B  KayecTBe eIMHOrO
S5KOHOMMYECKOTO MPOCTPAHCTBA, B paMKaxX KOTOpPOro obOecreyuBaeTcs
IIpMMEeHeHMe aHTMMOHOIIONbHOro Ipasa EC, ciemyeT paccmaTpuBaTh He
TOJIbKO 27 rocymapcTB-wieHOB EC (a Takke XopBaTuIo, MpUCoegMHSIIONYI0CS
K EC ¢ 01.07.2013), HO TakKe ¥ Yy4YaCTHMKOB YKa3aHHOIO COTJIALUIEeHMS:
Hopseruro, HWcananguw u JluxteHiuTeiiH. B TO e Bpems aHaaus
OByCTOpOHHMX corjameHnin EC ¢ emé opgHuum yuyactHuKoM EACT,
[lIBeititapueit (Hapod, KoTopoii Ha pedepeHmyme 1992 r. mporosocoBas
npoTuB IpucoeauHeHuss K EDII), He MO3BOJISIIOT ClejiaTh aHAJIOTUYHBIN
BBIBO/I,.

COOTBETCTBEHHO, pacCMaTpuBaeMble B HACTOSIIEl CTaTbe TeHAEeHIUU
pa3BuTus 1paBa KOHKypeHIuM EC B mosHOI Mepe npuMmeHMMbI K EDII, uTo
MpeAcTaBiseT coboii BecbMa MHTEpPEeCHbII IIpuMep  ydacTusi B

MHTErpaliiOHHOM OObeauHeHuun 060e3 (GOpPMaJbHOTO UWIEHCTBA B HEM.

' Cm. nudopmanmio o Cormamenunu 1992 r. u E3T1 B 1iesiom Ha caiite EACT: http://www.efta.int/.
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ObecrieueHne enMHbIX YCAOBUIE KOHKypeHUMMu B EDII 3asBieHo B cT. 1
Cornamenusa 1992 r. Kak ogHa M3 I[JIaBHbBIX €ro Leeii.

Pa3paborunku JinccaboHckoro gorosopa 2007 r. (B cue ¢ 01.12.2009),
paccMaTpuBasi BOIIPOC O COOTHOILIeHUNM Lieiei co3ganust Coro3a U CpeacTB UX
peanmu3aluy, U3MEHW/IM CBOW KOHLENTYaJIbHbIM MOAXOA W pPeIuIu, UYTO
KOHKYPEHLMS 10 CyTU Aejia OTHOCUTCS He K 1ensiMm EBpomnerickoro Corwsa, a
SIBJISIETCS Ba)KHBIM MHCTPYMEHTOM peaimsauum 3Tux 1eineit. Ilostromy
MOJUTUKA KOHKYpeHIIMM U3 uuciaa 1eneit EBpomeiickoro Coro3a Oblia
MckaoueHa. B To ke Bpems K JIMccabOHCKOMY JTOTOBOPY ObLI IPUJIOXKEH
crietuasbHblil  [IpoTokon «O BHYTpPEHHEM pbIHKE U KOHKYPEHLUM», B
KOTOPOM BbIfieJIeHA 2apaHmusi HeOONYCMUMOCMU UCKAXEHUSI KOHKYPEeHUUU W
OTMeUeHa B 3TO¥ CBS3M BO3MOXKHOCTb IIPU HEOOXOOMMOCTM PaCIIUPSITh
KomrIteteHiio Cor3a Ha ocHoOBe cT. 352 [IDEC.

YunuTbsiBas TOT PaKT, YTO HOPMbI ITpOTOKOJIOB SIBJISIIOTCS HEOTEMJIEMOT
yacTbio [loroBopa ¥ MMEIOT Ty XK€ KPUAMUYECKYI0 CUIIY, UTO UM €ro TeKCT, a
TaK’ke TO, UTO OCHOBOMoOJararwlue Leam u 3amadu, crosigue mepen EC,
HEBO3MOXHO peann3oBaTh 0e3 cOOMIOOeHMUSI YeCTHOV KOHKYpPeHIINUH,
IyMaeTCsl, YTO OTMeUYeHHbIe TeKCTya/IbHble M3MEHEeHM s He JOJIKHBI ITOBJIVSITh
Ha ociabsieHMe BHMMAaHMSI K aHTMMOHOIIOJBHOM IMOJUTHKe EBpoIieiickoro
Coro3a.

Bynmyiiass skoHoMmMueckass monuTuka Coro3a M cymebGHast IpaKTHUKa
TOKaXyT TeHAEHIIMM Ia/ibHeNIlIero pa3BuTus KOHKypeHTHoOro rnpasa EC. B To
ke BpeMsl He BbI3bIBaeT OO/bIINX COMHEHMIi, YTO B YCJIOBUSIX KPU3UCHOTO
pasBUTUS TOCJIeTHUX JIeT COOMIomeHNue IMpPaBuU/l KOHKYPeHIIMM, HapaBHE C
COMIMOAPHOCTBIO U OUCLUMUILIMHOM ToCymapcTB-4jeHOB Coro3a — SIBJISIFOTCS

Haubo1ee BaKHbIMU MHCTPYMEHTaMMU I1peOoao0JI€HVS BO3SHUKIINX HpO6H€M.
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XapaKTepHO, UTO B pefaKUuyM ydypeauTe/IbHbIX OOTOBOPOB COIVIACHO
JIuccabOHCKOMY [OOrOBOpPY €OMHOJ aHTUMMOHOIIO/JbHOM IIOJIUTHKE IIO-
IIpeXHeMYy OTBOOUTCS OOHO M3 LeHTpaJdbHbIX MecT. Tak cT. 3 JloroBopa o
dyukumonnpoanuu Esponeiickoro Cor3sa (IPEC)? OTHOCUT «yCTaHOBJIEHME
MpaBy KOHKYPEHIIUM, HeOOXOAMMBbIX MIJIsI QYHKIIMOHUPOBAHMSI BHYTPEHHETO
pbIHKa» K TIIpeaMeTaM MCKIKUYNTeNbHOM KommeTreHuun EC, craBs
obecrieyeHMe KOHKYPEHIIMM Ha BTOPOe, ITOCjIe TAMOXXEeHHOT0 C0l03a, MEeCTO.

B ocranbHOM (QOpPMYJIMPOBKM HOPM, PEryaupyruinX KOHKYpPeHTHOe
npaBo EC, ocramich 6e3 usmeHeHuit. Pa3Butue sroit cdepsr npaBa Corosa
OCYIIIEeCTBJISIETCSI He  CTOJbKO 3a CYET M3MEHeHMS  II0JIOKeHMIt
yuypeouTeNIbHbIX  AOTOBOPOB, CKOJBKO  MOCPEACTBOM  MEHSIOIIEerocs
BTOPMYHOIO IIpaBa (3akoHomaTesnbcTBa EC) M 0cobeHHO — cCymebHOV U
aIMUHUCTPATUBHOM NPAKTUKMA.

B exeromHpix OOK/Iamax EBpOIENCcKOM KOMMCCUM O KOHKYpPEHIIUU
(moxymam 3a 2010 r. cTajd yKe COPOKOBBIM MO cueTy) chHOpPMYIMPOBAHBI
OCHOBHbIe 3amauy MoauTuku EC B 06/1acT KOHKYPEHIIMM, Cpenyt KOTOPBIX
BBIJEIMM C/leaywliue. B repBylo ouepenb, CIIpaBedjinBasi KOHKYPEHIIMS
ycunuBaeT 3¢@eKTUBHOCTh SKOHOMMUKM, CO3[aeT OJaronpusSTHBINA KIMMaT
IJISI MHHOBAaIU1 " TEeXHUYECKOTr0 rporpecca, TOBbIIIAET
KOHKYPEHTOCIIOCOOHOCTh IpousBoauTeneit u3 EBpomeiickoro Coiosa, 4TO
0CO0EHHO Ba)KHO B YCJIOBUSAX INIOOaIM3allMy SKOHOMUYECKUX OTHOIIEHMUI U

pPa3BUTUA MacIITaOHbIX KPpU3MCHBIX SIBJIEHUI B CbMHaHCOBO-BKOHOMI/IquKOﬁ

cdepe.

2 HoBoe wHasBaume (cormacHo JInccaBoHCKOMY [Torosopy) llorosopa 06 yupexmeHuyu EBpONeickoro
KOHOMMYECKOTO COOOIIECTBA, 3aK/I0UeHHOro B 1957 1. B PuMme.
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YeM Bblllle KOHKYPEHILIMS Ha pbIHKE, TeM JIyullie 00ecIieunBaloTCs IpaBa
MOTpebuTeNei, KOTOPbIM, TEM CaMbIM, IIPEIOCTABJISIETCS JOCTYI K TOBapaMm u
ycayraMm Ha Haubosee BBITOAHBIX YCAOBUSX. JlaBHO M3BECTHO, UTO
KOHKYpUPYIOIIe CyObeKThl, HefiCTBYSI TOJIbKO Pajiyi CBOEi BBITOAbI, B TO K€
BpeMsl HAIIPaB/ISIIOTCS KaK Obl HEBUIAMMONM PYKOM, COmEMCTBYS MHTepecam
Bcero o61iectBa. Kpome Toro, 3amuiiast ppIHKM OT 1€/ CTBUII MOHOIIOJMUCTOB,
MHCTUTYTHI EC cOCOOCTBYIOT pa3sBUTHUIO MEJIKUX U CPeTHUX TIpeaIIpusITUii, a
TaKKe pellalT cliellMajibHble 3agadyu, HanpuMep B cdepe pernmoHaabHOI
TIOJIUTUKMA.

B coBpeMeHHbIX YCIOBUSIX TOBOPUTb O BOSMOXXHOCTU (Kak, BIIPOUEM, U
JKeJIaTe/JIbHOCTYM) COBEPIIEHHOV KOHKYPEHIIMM He MNPUXOOUTCS, IO3TOMY
MOJIUTUKA PasBUTOrO TOCyJapCTBa [O/DKHA ObITh HAlpaBjieHa Ha
obecrieyeHne Hambosiee 3G@PEKTUBHBIX YCIOBUI pPa3BUTUS SKOHOMUKU B
00CTOSITE/ILCTBAX HECOBEPIIeHHO) KOHKypeHIMu. TeM caMbIM oOlee
HaIllpaB/ieHue MOJUTUKM B 007aCTM KOHKYPEHIMM MOXKHO OIpeneanTh Kak
OBVKEHVE OT HEeraTUBHOM CUTYalMy MOHOIIO/NM3AlMM PbIHKA K IOJIOKEHUIO,
bonee uAM MeHee MPUOMMKEHHOMY K 95KOHOMMKE COBepIIeHHO!
KOHKYPEHIIVN.

[TosTOoMy 11€/iblI0 TIPAaBOBOrO0 M AAMMHUCTPATUBHOIO PEryJauMpOBaAHMUS
KOHKYPEHTHOJ OOpbObI SIBJISIETCS IPOTUBOAEICTBME Pa3JIMUHBIM Yrpo3am
cBOOOAHOMY PBIHKY. Takue yrpo3bl MOT'YT UCXOAUTD, B TIEPBYIO OUepeb, OT
MIpeapuUsITUA-MOHOIIOJIUCTOB,  MCIIOJb3YOIIMUX CBOe  AOMMHMpYIOIee
[OJIOKeHVE Ha pPbIHKe, B YaCTHOCTU, TOCYAapCTBEHHbBIX MPEANINpPUITUI B
CTpaTerMyeckKmux CeKTopax 3SKOHOMMKMU (TPAHCIIOPT, KOMMYHMKALIVN,
TOIUIMBHO-3HEpreTu4Yeckuii Komiuiekc). IlociegHue, Kpome TOro, OOBIYHO

IIOJIYHAIOT IMOMOIIIb OT rocyaapCrBa, KOTOpO€ MOMXET HapyIIaTb CBO6OJIHYIO
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KOHKYPEeHILIMI0O ¥ BHe cdep ecTeCTBeHHbIX MOHOIIONNUI, TpeaoCTaBIsIs
TIOMOIIb TIPeAIPUSITUSIM U YCTAaHABJIMBAS AMCKPMMMHALIMOHHBIE TIpaBua.

HaxkoHell, gaxke mpu OTCYTCTBUM MOHOIIOJNMCTA €r0 POJib MOT'YT UTPaTh
HECKOJIbKO MpefnpusiTUii, JOTOBOPUBIIMXCS O COBMECTHON NesSTebHOCTU B
TOV MIM UHON cdepe. PbIHOUHAA CUTyaluss MOXET IMPeICTaBJSITh COO0¥
OJINTOTIOJINIO, KOTHA GObIIMHCTBO MPOAYKIIMM MTPOU3BOAUTCS HECKOIbKUMMU
KPYITHBIMMU TIPEAIIPUSITUSIMU, CUJT KKIOTO M3 KOTOPBIX JOCTATOYHO, UTOObI
OKa3bIBaTh BO3[EICTBYME HA PBIHOK B I[€JIOM.

Kak orTmeuasoch BbIllle, YCTAHOBJIEHME TIPaBUJI KOHKYpPEHIIVMU,
HEOOXONMMBIX [OJIs1  IeiCTBMS BHYTPEHHEro pbIHKA, OTHECEeHbl K
UCKIIOUYNTEIbHON KomIieTeHIMM Coro3a, uTo B cuay § 1 ct. 2 [IOEC o3Hauaer,
yTO TOJIbKO MHCTUTYThl EC BmOpaBe MNpMHMMAaTb HOPMaTMBHbIE aKThl, a
roCygapCTBa-uyjeHbl BIIpaBe peryaMpoBaTb [JaHHbIE BOIIPOCHI TOJIBKO B
CIy4dasix, IpeayCMOTPEeHHbBIX 3aKOHOoAaTenbcTBOM Coro3a. C yueToM JaHHOTO
MIPUHIIUIIA, TOCYIAPCTBA-YIeHbl 00s13aHbl CTPOUTH HAI[MOHA/IbHbIE CUCTEMBbI
M Tpoueaypbl MNpPUMEHEHUSI AaHTUMMOHOIIOJbHOTO 3aKOHOZATeIbCTBA B
CTPOTOM COOTBETCTBMM C COKWO3HBIMM [1a’ke B OTHOIIEHUM OKa3aHUs
roCyIapCTBEHHOI IMTOMOIIM HALIMOHATbHBIM IIPEaIIPUSITUSIM.

HopmaTuBHbBIE aKTbl, M34aBaeMble MHCTUTYTaMu EBporieiickoro Corw3a
B cepe KOHKypeHIMM, OCHOBBIBAIOTCS HA MOJOXeHMsX . 1 «IIpaBuia
KOHKypeHIumn» pasgena VII I®EC (ct. 101—109)3°. ITa ry1aBa COCTOUT U3 IBYX
OTHEJIOB: O IpaBUjaX KOHKYPEHIMM, OTHOCSIIMXCS K TpeanpusTusim (CT.
101—106), ¥ 0 mpaBuIax, Peryaupyrwimnx rocygapCTBEHHYIO MOMOIIb (CT.

107—109). YunTsiBas, CKOJILKO pa3 BHOCUJIMCh U3MEHEHUS B yUYpeauTebHbIe

* B mpexueit pemakuuu — cT. 81—89 JloroBopa 00 yupexxmeHuu EBpPOIECKOro0 3KOHOMMIYECKOTO
coo0611ecTBa.
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IOrOBOPbI M KaK CMJIBHO OHM u3MeHMauUch ¢ 1950-x romoB, He/lb3sl He
OTMEeTUTb TOT (QaKT, UTO IIOJOKeHMSI YKa3aHHOJM TIJaBbl O MpaBuUIax
KOHKYPEHIIMM OEeNCTBYIOT B IPAKTUUYECKM HEM3MEHHOM BUIEe CO BpeMeHU
ob6pasoBanmus CoobimiecTB. JIMccabBOHCKMI AOrOBOP TAKkKe OCTaBUJI HOPMBI
9TOM IJIaBbl B HEM3MEHHOM BUJE, IIPSIMO IPOIINMCAB TOJbKO 3aKpeIMBIINeCs
y)Ke Ha IIpaKTUKe II0JIHOMOUYMS EBpOMenckoin KOMMCCUM [0 W3TAHUIO
perjiaMeHTOB B paMKax JeJermpoBaHHOIO 3aKOHOAATe/IbCTBA.

HeusmeHHOCTb HOpM IlepBUMYHOro IipaBa EBpormeiickoro Cor3a B
OaHHOM 006aCcTU peryJupoBaHMsI HM B KOeli Mepe He O3HayaeT TOrO, UTO
MpaBo KOHKypeHIMM EC HaxoguTCd B COCTOSTHMM 3aCTOS WM UTO ILie/in
QHTUMOHOIIOJIBHOM  TOMUTUKM ObLIM  OOCTUTHYThL. OO6IIMe ImpaBuia
QHTMMOHOIIOJIBHOM IIOJUTUKHK, 3ajio)keHHble B [IPEC, umerT Impsmoe
neicTBMe, HO TPeOYIOT KOHKpeTM3alluu, KOTOpasi OCYIIECTBJISeTCsl IyTeM
U3naHusl HamJiexalux akTOB 3akoHopaTresnbcrBa EC — permamMeHTOB U
IVPEKTUB.

[TocTossHHO pa3BuUBalolleecsl Ojaromapss aKTUBHOCTM EBporeiickoii
Komuccumu BTopuuHoe ImpaBo EC, a Taxke Ooraras mpakTtuka Cyma EC
II03BOJISIOT TOBOPUTh O  IIOCTOSSHHOM  IIPOTPECCMBHOM  Pa3BUTUU
3akoHogaTtenbcTBa EBpomeiickoro Corwsa o0 KOHKypeHuuu. Kpome ToOro,
QHTMMOHOIIOJIbHASI MIOJIMTUKA rpearoJaraer HeIlpepbIBHYIO
MPaBONPUMEHUTENbHYIO CYJEeOHYI0 M aIMMHUCTPATUBHYIO IIPAKTUKY,
KOTOpas SIBJISIE€TCS OYeHb LIeHHbIM BCIIOMOraTe/IbHbIM MCTOYHMKOM IIpaBa B
OaHHOJ chepe peryampoBaHMs.

Takum obpa3oM, cieayeT TOBOPUTDH O pa3rpaHMUEHUM KOMIIETeHLIMN B

ITOPNU30HTAJIbBHOM IlJIaHE — MEXOY Pa3JiMYHbIMM MHCTUTYTaMU Corw3sa u B
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BepPTUKAJIbHOM IlJIaHe — MexXAy MHcTuTtyramyu Coro3a, ¢ OOHOM CTOPOHBI, U
OopraHaMM BJIaCTU rOCyJapCTB-YJI€HOB — C APYTO.

BakHOJI 0COOEHHOCTBIO 3aKOHOAATEIbHOTO IIipoliecca B  cdepe
KOHKYPEHLMM SBJISIeTCS WMCIIOJIb30BaHMe [JIsI TMPUHATUS BaskKHEMIIUX
pelleHUii TpPOUenypbl KOHCYJbTALIMM, pPEe3KO OTPaHUUYMBAKOIIEN PpPOJIb
EBpomeiickoro mapiamenTa (8 1 cr. 103, ct. 109 IPEC), a n3gaHme MHBIX
HOPM, KaK yXe OTMeya/ioCh, MepemaHO B BedeHMe Komuccum B pamMKax
InelerMpoBaHHOIO 3aKOHOMATENbCTBA. DTy OCOOEHHOCTb He IIoKoJiebasa
TeHAeHI S MOCTYIaTe/bHOIO YyCUJIeHMsI poiu EBporieiickoro rnapjiaMmeHTa Ha
MPOTSDKEHUM  TIOC/IeAHMX TPUALIATU JIeT, UTO HEeCKOJbKO CHMKAeT
oeMOKpaTu3M, HO YBeIMUYMBaeT I'MOKOCTb U IMPOdeCccHOoOHaNN3M HPUHSITUS
pelieHun.

B mpaBe KoHkypeHuuu EC M3HauaJlbHO MPAKTUUYECKM  BCS
OTBETCTBEHHOCTb 3a TIIpOBedeHMe aHTUMMOHOIIOJbHOM IOJUTUKM Oblia
BO3JIOKeHA Ha HaAHAIMOHA/JIbHble MHCTUTYTHI, TOTOA KaK KOMIIET€HTHbIE
OpraHbl TOCYIapCTB-WIEHOB JIUIIb OKa3bIBaAM UM MOAIEPKKY M y4aCTBOBAIN
B obmeHe wmHpopmaiueir. KapauHanbHasi pedopma IpaBa KOHKYpPeHIIMH,
npoBegeHHas B 2000-e roppl, IpM3BaHa MPUBECTU K IepepacrpeneieHmno
IOJIHOMOYMII B BepPTUKaJIbHOM IIJlaHe, MpPedOoCTaBUB HalMOHAJbHbBIM
CyneOHbIM MJIM aHTUMOHOTIOJIBHBIM OpraHam 6oJiee MMPOKME TTOTHOMOUMS B
paMKax eaqMHOM aHTMMOHOIIOJIbHO ITOJIUT UK.

Pa3BuThie CUCTEMbI aHTMMOHOIIOJIBHOTO 3aKOHOAATEIbCTBA AOIMYCKAIOT
CIyday SKCTEpPUTOPUATBHOTO OEeMCTBUS TIpaBU KOHKYpPEeHLMM, KOraa
3aKOHOJaTeJIbHble HOPMbI IIPUMEHSIIOTCSI K OTHOIIEHUSM, JIOKAJIM30BaHHBIM
3a MpeJiesiaMy IeiiCTBUSI TaKMX HOPM B IIpOCcTpaHCTBe (ratione loci). ITpu sTom

BO3MOXHBbI KOH(])JII/IKTI)I MEXOYy HOPpMaMM DPa3/IMYHBbIX IIPABOIIOPAAKOB:
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HallpMMep, HeCKOJIbKO MHOCTPAHHbIX KOMITAaHUI, QUKCUPYS LieHbl Ha CBOIO
MIPOAYKIMIO, TIOCTaBJsIeMYI0 Ha pbIHOK EBpormeiickoro Coro3a, MOryT
HapyllaTb KOHKYpeHLMI0 Ha BHyTpeHHeM pbiHKe EC. [Ing paspenieHus
MONOOHBIX KOJUIM3UIA 3aKOHOB U O0OecredeHMS] COTPYIHMYECTBA MEXKIY
AHTUMOHOIIOJIbHBIMM BJIACTSIMM PA3JIMUHBIX TOCYAApPCTB, B COOTBETCTBUU C
MeKIYHapoOHoi KommeTeHiueii EC?, 3akmioualoTcs MeXIyHapOmHbIe
noroBopsbl, HatipuMmep ¢ CIIA u dnoHnein.

Kak mar K 3akiaooueHM0 GopMaabHOTO MeXIyHAapOOHOIO JOTroBOpa B
npaktuke EC u Apyrux KpyInHeMIMX 3KOHOMMK MMpa, pacCMaTpPUBAETCS
MoANMCaHMe pasjiM4yHOro poaa MeMOpPaHAYMOB M  BeJOMCTBEHHBIX
rnporokosioB. C yuerom Toro, uro CorjaiieHne O TapTHEPCTBE U
coTpymHudecTtBe ¢ Poccuiickoit @enepaliveit Bce 60ee ycrapeBaeT, BaKHO
oTMeTUTb noanucanue B mapre 2011 r. MemopaHagyma 0 B3aMMOIIOHMMaHUU
B cdepe coTpyaHuuecTBa Mexnay [eHepalbHbIM IOMPEKTOPATOM IO
KOHKYpeHIIuM U DemepasbHO aHTMMOHOMIOJbHOM CIy;kO0i1 Poccun,
npeaycMaTpuBaloniero oomeH uHopmaiueiln 1 okasaHue IOPUINIECKOTO U
TEeXHUYECKOTO COHeiicTBUSI B cdepe B3aMMHBIX WMHTEpPECOB, XOTS,
HeCOMHeHHO, coTpynHuuectBo P® m EC B 23T0ii o6mactu Tpebyer
3HAUYMTEIbHO 60Jj1ee riTyboKoro mpaBoBoro ohopmMIeHMsI.

[TocKOJIBKY B YCJIOBUSIX  PBIHOYHOM  3KOHOMMKM  OCHOBHBIMU
y4aCTHMKAMM 3KOHOMMYECKOV 60pbObI BBICTYMAIOT YaCTHbIE IPEATIPUSITUSI,
TO MMEHHO OT HUX MCXOAUT HauOOoJIbIlIlee YMC/I0 HapylIeHnii J06POCOBECTHOM
KOHKYpeHIMM. B 3aBUCUMMOCTM OT UNUCIa HApyLIUTeNei TPagUuLMOHHO

pa3/im4yaloT KO/UIEKTMBHYIO W  MHIUBUAYAJIbHYIO dHTUKOHKYPEHTHYIO

4 Ha ocuoBe 3akperieHHoro B § 2 ct. 3 JI®EC MpuHIMIIA OTPaskeHUsT Ha MeXKIYHapOIHO-IIPaBOBOM I10JIe
MCKITIOUNTETbHOM KoMieTeH MM COl03a BO BHYTPEHHEI TIOJIMTHKE.
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NpakTuUKy. B T1epBoM cjiyuae HECKOJbKO XO3SMCTBYIOLIUX TPenIpusITUin
COTJIACYIOT CBOM [EVCTBUSI, UTO HAHOCUT yilepO KOHKYpEeHIMM Ha DPbIHKe,
TOrAAa Kak BO BTOPOM JJIsl 3TOT'0 AOCTATOYHO AeiCTBUIA OJHOTO IIpefIpUsITHs,
KOTOpPOe 3aHuMMaeT [AOMUHMpPYIOIee TI0JIO)KeHue Ha pbiHKe. JlaHHbIe
MOHOTIOJIUCTUYECKME OeCTBUS MPenIpusITUil, 3aTparuBamliye TOPrOBJIIO
BHYTpu Coro3a, 3ampelneHbl cOOTBeTCTBeHHO B cT. 101 1 102 IPEC (cT. 53 u
54 Cornamenus o EJII).

OCHOBHBIM  aKTOM, M3HAUYaJIbHO  OIpeINeJUBIIUM  IPOLEnypy
MIpUMeHeHMsI JAHHBIX ITOJIOKEHUI M KOHTPOJISI Hal UX MUCIIOJTHEeHMEeM, ObLI
npuHATBIA B 1962 1. PermmameHT N2 17, HA CMeHy KOTOPOMY MIPUILEN
BerynuBiinit B cuwty B 2004 1. Permament CoBetra (EC) N2 1/2003 06
MMILIEMeHTAI MY TTpaBuI KOHKypeHiun®. HoBesibl 3TOoro PermamenTa 6osee
BCEro TMOBAMSIIM Ha CcUCTeMy KOHTposiasi Komuccuu 3a cobiofeHeM
aHTUMMOHOIIOJIbHOTO  3aKOHOAATEeNbCTBA, VYIIPOCTUB aAMUHUCTPATUBHbIE
MpolleAypbl MyTeM 3aMeHbl IpeBapUTEIbHOTO KOHTPOJIS B OOJBIIMHCTBE
CJIyyaeB Ha MOCIeyOLUIA.

EBporneiickasi KOMUCCUS HaZe/lleHa UPOYaniuMy [OJTHOMOYUSMHU 110
NpefoTBPALIeHUI0 HApPYLIEHUI KOHKYPEHLUMUM CO CTOPOHBI MPenINpUSTUIN.
[Ipu stom pesTenbHOCTh KoMumccuu OOKHA OCHOBBIBATbCSI HA COUYETAHUU
IOBYX IPUHIIUIIOB: obecriedeHns: 3¢ (PeKTUBHOTO KOHTPOJISI ¥ MaKCUMMAaIbHOTO
VIIPOIIEHMUSI aIMMHUCTPATUBHBIX IIpouenyp. EBpormeickoii KoMuccun
NpefoCTaBJIeHO MPaBoO MPOBOAUTL PacciefOBaHMs BO3SMOXXHBIX HapyLIeHUN
KOHKYPEHLIMM CO CTOPOHBI MPEAIpUsITUIA, IpUYeM Kak IO 3aIpocy, Tak U Mo

COOCTBEHHOII MHUIIMATUBE.

> Regulation (EC) No. 1/2003 (OJ L 1, P. 1-25).
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Hanbonee  cepbe3HbIM  moJHOMOYMeM  Komuccum  sIBasieTCs
MpefoCcTaBjeHHOe eJi MpaBOo HajaraTh IITpadHble CAaHKIUM B BUE
bUKCMPOBAHHOM CYMMBI U/WIM TIEHY KaK 3@ HapylleHMs KOHKYPEeHIIUA, TaK U
32 HEUCIIOJIHEeHMe  TMPeAIpUITUSIMM  00SI3aHHOCTeH B OTHOIIEHUM
npencraBuTenei Komuccun B xome paccieoBaHus.

JlaHHbIe TIOJITHOMOYMSI MCIIOJNb3YIOTCS PEryasipHO M BechbMa >XEeCTKO.
MaxkcuManbHbIii pasmep mTpada orpaHudeH 1% o001Iero COBOKYITHOTO
000poTa BMHOBHBIX IpenIpusiTuii 3a Ipenbiayliuii rod (0OCHOBOM miTpada
SIBJISIETCSI MMEHHO 000pOT, a He IpuObUIb — UTO [AejaeT Takoi mTpad
3a4YacTyl0 KpaiiHe O0O0Je3HeHHBbIM [Jig IIpeAlpusaTusi); B Caydae ke
HapylieHMUs] YCTaHOBJeHHbIX Komuccueilt IpenBapuUTeIbHbIX OrpaHUUYEHMNIA,
TaKOJ IIpenenbHbIVi pasmep yBenuumBaeTcs B 10 pas. [Ipu npumeHeHUMN
mTpacda B BUIE IIeHM, €ero pa3Mep MOXKeT AOCTUraTh 5% exkeTHEeBHOIO
0bopoTa HapyuiuTeeit KOHKYpeHIUMN.

C HaCTyIUIEHMEM TpPeTbhero ThiCSueaeTus, Korga ToCyaapCTBa-ujeHbl
MIPUBEJIM CBOE KOHKYPEHTHOE 3aKOHOAAaTeIbCTBO B COOTBETCTBME C COIO3HbBIM,
a CTpaHbI-KaHAUAATHI 00s13aMMCh 3TO CAeaTh, Hauaaach pedopma CO3HOTO
3aKOHOJATeIbCTBA O KOHKypeHIMu. OHa Oblla HaIpaBjeHa Ha €ero
yIIpollleHue, YTOUHeHMe, CUCTeMaTu3almnio, MHGopMaTmu3almuio MpoIeccoB,
yCUIeHMe KOHTPOJSI U cO3MaHMe OoJibliielt IMpaBOBOi OMpeneeHHOCTH IS
Y4aCTHMKOB BHYTpeHHero peiHKa EC.

BakHbIM acrmekTom pedopMbl aHTMMOHOIOAbHOM monuTuku EC cTtamo
pacimiupeHue IOJTHOMOUMIA TOCYIapCTBEHHBIX AHTUMMOHOIIOJbHBIX OPraHOB
npu coxpaHeHuM 3PGEKTUBHOTO U YHUPUIIMPOBAHHOTO IIPUMEHEHMUS
3aKOHOIaTeNbCTBA EC TOCpeICTBOM dbopmupoBaHus enHOIM

MHTEerpMpoOBaHHOM CUCTEMBI KOHTPOJIS, B KOTOPYIO BXOZST
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AHTMMOHOIIOJIbHbIE M CyIeOHble OpraHbl KakK Ha eBpOIIeiiCKOM, TaK M Ha
HallMOHAJIbHOM YypoBHe. CiemyeT OTMeTUTb, YTO HauvaTas pedopma He
3aBepIIeHa ¥ HOCUT JJISIIIMIICS XapaKTep, MPU3BAaHHbBIA obecriedyuTh Ooee
TeCHOe COTPYOHMYECTBO AHTMMOHOIIOJNbHBIX UM IIPAaBOOXPAaHUTEIbHBIX
OpPraHoOB TOCY#apCTB-WIEHOB IpPU MPOBEAEHUM pacciedoBaHUA M MHBIX
MepONPUSITUIA.

Ba)kHO OTMETUTb, UTO IPUMEHUTEIbHO K OIpeneNeHuI0 CcyobeKkTa
rnpaBa KOHKypeHIMu EC He wumeeT 3HaueHMsI, HAXOOUTCS TOJOBHAasI
KoMnaHusi Ha Tepputopum EBpomnerickoro Corw3a uaM 3a ee IpenelaMMu.
Takum ob6pa3om, peAnpusiTie, HaXoAsIleecs B TpeTheli CTpaHe, B TOM UMCiIe
B Poccun, moxkeT ObITh MPMBJEUEHO K OTBETCTBEHHOCTM 3a HapylleHue
npaBun KOHKypeHUuu EC, cOBeplIeHHOe ero AgOYepHUM IIpenripusITheM,
Haxopsiumcs B EC. Tanusiit moaxon Cyna EC 0600CHOBBIBAeT MPaKTUUECKYIO
BaXHOCTb M aKTyaJlbHOCTh M3yuyeHMs IpaBuia KOHKypeHuunm EC u rmpasa
EBpomnerickoro Corw3a B 11eJI0M IJISI POCCUICKMX IOPUCTOB.

KosnneKTuBHBIE IeiCTBUS TIPEAIIPUSITUI, OCOOEHHO Te U3 HUX, KOTOPbIe
odbopmMmieHbl B BUE COIVIAllleHUS, MOTYT IIPeACTaB/sITh CYIeCTBEHHYIO
yIpo3y IS CBOOOMAbI KOHKYpeHIMM. MeXay TeM KOOpAMHAIMs ITOBeIeHMs
MPearnpusITuiAi Ha pPbIHKE HepeaKko IPUBOOUT K OPraHU3alMMIOHHOMY
odopMIeHIIO COTPYAHMYECTBA — CO3AaHMUI0 COBMECTHOIO MPeanpUsITUS U
oaske 00beaMHEHUIO TIPeaITpUSITUIA.

OueBUIHO, UTO €C/IM MCXOHbIE XO3SIIICTBYIOIIME CYOBEKThI COBOKYITHO
3aHMMAaJIM TOCTATOUYHO CYIIeCTBEHHOE ITOJI0KeHe Ha KaKOM-/IM00 TOBapHOM
pbIHKE, TO TaKOe HOBOe, OObeIVMHEHHOEe MpenIpusITie CTAaHOBUTCS
MOHOIIOJIMCTOM Ha JTAaHHOM pPbIHKE B CWIy caMoro (axkra cO3JaHus WU

IIOTeHIMaJIbHO MOXKET CTAaTb MOHOIIOJIMCTOM.
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B 3TO#1 CBSI3M CTAHOBUTCS MIOHSITHBIM, [IOYEMY CJAUSHUSIM MpeanpuUsITUi
(aHIJI. merger) B IIOCAeNHME IBa MEeCITUIETUSI YAeaseTcsl BCE Oojbliee
BHMMaHMe BO BCEM MMpe B HAL[MOHA/JIbHOM aHTMMOHOIIOJIbHO MoauTtuke. EC
He OCTAa€TCsS B CTOPOHE 3TOro IMI0OaJbHOTO TpeHaa: XOTs1 mojoxkeHust JESC
(un IPEC B nOeicTBYIONIEN pefakiiuu) He mnpenocTtaBiasan MHCTutyram EC
TIOJIHOMOYMI COIJIaCOBBIBATh CHOeNKM CIUSIHUS U Tornomenus (M&A), emé B
1989 r. 6611 puHAT PernameHnT N2 4064/89, yperyaupoBaBliinii OJTHOMOYMS
mHctuTyToB EC B 06/1acTM KOHTPOJST HAA OIepanusiMy IO  CJIUSHUIO
TIpeaIpusITUA.

B 2004 r. Permament N2 4064/89 B pamkax pedopmbl
AHTMMOHOIIOJIBHOrO 3aKoHomaTenbcTBa EC OblT 3aMeHeH PernmameHToM N2
139/2004°. B  COOTBeTCTBMM C perlaMeHTOM [Ji1  IIpUMEeHEeHMUs
3aKOHOJATEIbCTBA O CAMSIHUSIX HEeOOXOAMMO HaJluuMe eBpPOIeiicKoro
syieMeHTa. B 11eiom PeryiameHT obecrieumsi yoJIoBUSI 1IJist 60Jiee CUCTEMHOIO U
5(pdeKTMBHOTO  B3aMMOAENCTBUS  HAlMOHAJbHBIX  aHTMMOHOIIOJIbHBIX
opraHoB ¢ KoMmuccueit Ha OCHOBe MPUHLIMIIA CYyOCUAMAPHOCTH.

[lpaBuna  koHKkypeHuuum EC, 4gBasgsICb IO CBoeli  IIpupope
HaJHALIMOHATbHBIMM, TIO3BOJISIIOT OCYIIECTBJISITh OOBEKTUBHBIN KOHTPOJIb
HaJl BMeIIaTeJbCTBOM OpPraHOB TOCYJApCTB-WIEHOB B SKOHOMMKY WU
rpecekaThb HapylIeHMs KOHKYPEHIMM C UMX CTOPOHbI. HamboJbIIyi0 yrpo3y
O7sT  CBOOOMHOV  KOHKYpeHLMM  IIpeCTaBjsieT  IIOMOIb, KOTOPYIO

rocygapcCTtBo, O6H&,I[&IOH.[€€ OI'POMHBIMMU (l)I/IHaHCOBI)IMI/I pecypcaMmn u

¢ Council Regulation (EC) No 139/2004 on the control of concentrations between undertakings (O] L 24,
29.1.2004).
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pPeryJIsSITUBHbIMM  pblUaramu, MOXKeET TpedoCTaBJISITb  OMpeaeeHHbIM
MIPeaTIPUSITUSIM.

B cT. 107 IPEC u cT. 61 Cornamenus o ESIT cogepskuTcst o0t 3arpeT
Ha TIIpefoCTaB/ieHVe BCSKOM T[OMOIIM IIPenIpusTUSIM CO CTOPOHBI
roCy/lapCTB-WIEHOB WJIM 3a CUET UX PecypcoB. B cOOTBeTCTBUM C OOLIMMMU
IpaBujaamMm HOpuMeHeHMs IpaBa EBpomnerickoro Coro3a [aHHbIN 3arper
pacIIpOCTpaHsIeTCsl Ha Caydau peajibHOM WM IOTE€HIMaJIbHOM yrpo3bl AJIsI
CBOOOAHOJ KOHKYPEHIIMM Ha BHYTpeHHeM pbiHKe EC 1 [IJIsI TOPrOBJIM BHYTPU
EJII.

Komuccusi yrmojaHoModueHa paccienoBaTb (haKThl IIpegoCTaBIeHUS
rocymapcTBeHHoOl momoniu. Eciu OymeT oOGHapyskeHO, UTO oIlpeleraeHHast
IIOMOII[b HEeCOBMEeCTMMa C OOIIMM pPBIHKOM MM YTO Takasi ITOMOIIb
MCIIOJIb3YeTCsl HeHa IeskalM o6pa3oM, To Komuccus npMHUMaeT pelieHue
0 TMpeKpalleHUM MPeaoCcTaBaIeHMS ITOMOIIY UJIM O HeOOXOIMMOCTY U3MEHUTD
MOPSIAOK €ee TMpenoCTaBjieHMsT B OIpeeneHHbli CpoK. HewucnomnHeHue
npenmnucanuit Kommccum mnpepncrasisger coboil HapylleHMe ToCcydapCTBOM
rpaBa Espomnerickoro Corw3sa u rnpecienyercs B Cyze.

Ilena O rocCcygapCTBEHHONM TOMOIIM COCTABJSIIOT TIOJIOBMHY BCeX
aHTMMOHOIIOJIbHBIX AeJi, pacciaenyeMbix Komuccnueii. OCHOBHBIMM 3aauyaMu
EBpormeiickoii KoMuccum’ B JaHHONM cdepe B HACTOSIIEE BpPeMs SIBJISIOTCS
60pbba ¢ pa3sHOro pojia TOCYIapCTBEHHBIMU Y MYHULIMIAIbHBIMU (QOHIAMU,
HapylIawIuMu KOHKYPEHIIMIO, " obecrieyeHme MPO3PavyHOCTH

Hpe,ZLOCTaBJIHeMOVI IIoMomin B ﬂOHFOCquHOﬁ IIepCIIeKTMBeE. KpOMe TOrO,

" European Community Competition Policy. XXX Annual Report. Brussels, 2000.
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Komuccus 6opeTtcst 3a ycuyieHMe KOHTPOJIS HaJl MCIIOJIHEHUEM ee pelleHUi
rocyapCTBaMy-4JeHaMMU.

B uucine HemaBHMX Mep IO MPOAO/KEHUIO pedopMbl KOHTPOJS 3a
rOCyJapCTBEHHOM IIOMOIIbI0O HAaAO YIIOMSIHYTb IIPUHSTME YHUBEPCAJIbHOTO
Pernmamenta N2 800/2008%, KOHCOAMIMPOBABIIEr0 ¥ OOGHOBMBIIETO
TOJIOKEHUSI PaHHUX perjaMeHTOB 10 OJOKOBBIM MCKIOUEeHUSIM. B
pesyinbTaTe IipoBemeHust pedopmbl  EBpomeiickoit  Komuccueit  6bL1
peasiM30BaH psJ, HOBBIX Mep M MHCTPYMEHTOB II0 6Gosee 3DdeKTUBHOMY
MCII0JIb30BAHMIO T'OCYIapPCTBEHHBIX CPEJICTB.

Iyist 60pbObI ¢ paspasuiimumcs B 2008/2009 r. MupoBbIM (PUMHAHCOBO-
9KOHOMMYECKMM Kpusucom Kommuccusi omnyonukoBana CoobuieHne’, B
COOTBETCTBUM C KOTOPBIM rOCyZapcTBaM-4ieHaM ITPeIoCTaB/JIeHOo ITpaBo 6e3
yBeIOMJIEHUS MPeoCTaBIISITh CyoCHIVpOBaHHbIE KpeauThl,
rapaHTUPOBAHHbIE KPEAUTHI [0 CHMXKEHHBIM ITPOLIEHTaM, 3aiiMbl JJISI MaIoro
" cpenHero 6M3Heca M OKa3bIBaTh IPSIMYIO ITIOMOIIb HA CyMMbI 10 500 Thic.
eBpo.

B 3akitoueHue ciaenyetr OTMETUTh, YUTO B pa3BUTUM aHTUMMOHOIIOJIbHOTO
3aKoHomaTenbcTBa B EBponeiickom Cow3e, B TOM 4MClie M B Mepuo[, mocjie
JIuccaboHCKOrO  OOroBopa,  HaOMOmaeTcss  TeHAEHUMS  COYeTaHUS
oIpeie/IeHHOM YCTOMYMBOCTY OCHOBOIOIATAIOIINX MEXaHU3MOB U IIPUEMOB
IIPaBOBOI'0 PETYIMPOBAHMS C UX OCTOPOKHBIM pedopMMUpOBaHMEM IIJIs1 6osiee
3 beKTUBHOTO obecrieyeHMs Iieeii M 3amad IPeoNoeHUs] TPyAHOCTeMn

KPM3NCHBIX 3TAIIOB M YCKOPpEHUSA IMHAMUKU PA3BUTUA EC B CJI0O)KHOM IOUCKe

8 Regulation 800/2008 declaring certain categories of aid compatible with the common market in application
of articles 87 and 88 (now 107 and 108) O] 2008 L 214/3.
9 Onmy6mkoBaHo B: O] 2009 L 83/1.
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6aylaHca MeXOYy MHOXECTBOM pa3HOHAIIPpABJIEHHbIX CUJI: HeO6XO,U,I/IMOCTbIO
HOCTYH&TEJIBHOIZ MHTEIrpalunn, yuyeTOM HallMIOHAJIbHbIX MHTEepeCOoB,
HOTpe6HOCT$[MI/I 6M3H€Ca, obecIieueHMeM TeXHUUYECKOTO IIporpecca, 3alUTOM

I1paB HOTpe6I/ITeJI$[ n OKpY)KaIOH_IEI‘/JI cpenbl 1 Op.
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NMPABO HA CAMOOBOPOHY

Anopein KnémMun®

AuHOTammsi: B craTbe MPUBOAMTCS aHAIM3  CYIIECTBYIOIIETO
IIPABOBOTO PETYJIMPOBAaHMS CaMOOOOPOHBI B YTOJIOBHOM IIpaBe, IETaJbHO
MCC/IeyeTCs CAOKMBIIASICS MPAKTMKA MOJOOHBIX MPaBOOTHOIIeHM. Takke
MIPUBOAUTCS KpaTKMII aHa/JM3 HOPM YroJIOBHOTO IIpaBa 3apyOekKHbIX

rocyonapcCras, IOCBSIIEHHbBIX CaMOO60pOHe.

KinroueBbie CJIoBa: CaMOO60pOHa, IIpeBbIlIEeHNE IpeneyioB

He0oOXOAMMOIt 060POHBI, YTOJIOBHOE TTPAaBO 3apyOesKHbIX FOCYIapCTB.

RIGHT OF SELF-DEFENSE

Andrej Klemin®

Abstract: The article deals with an analysis of the existing legal

regulation of self-defense in russian criminal law, a detailed study of the

current practice of such relations is also discussed in the aricle. The author

* Knémuu Auppeit Bnagumuposud, 3aB. Kad. MeXIyHApOIHOro 1 eBpoil. mpasa MIVII (r. KasaHp), 1.10.H.
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* Klemin Andrej Vladimirovich, Head of the chamber of international and European law of Institute of
Economics, Management and Law (Kazan). Doctor of legal science, professor. E-mail:
Kleminandrey@mail.ru
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also provides a brief analysis of the criminal law of foreign countries,

dedicated to self-defense.

Key words: right of self defense, excessive self defence, criminal law of

foreign countries.

ObdeKkTUBHOCTL IpaBa Ha camo3aiuTy B P® kpaiiHe HM3Ka. JIuiib
okoyio 10% yrosoBHBIX HOen KBaAUMDUIMPYIOTCS CAeICTBMEM M CYyAOM Kak
«HeobxoayuMasi 060poHa». OJOHAKO BO MHOI'MX CTpaHax OHA 3HAUUTEJIbHO
BhbIlIe. [Touemy?

Kasanoch 661, B YK P® ecTb Bce HY>KHbIE IJIST «CaMO3allUThl» HOPMbI —
9TO cTaThyu 37, 61, HECKOJIBKO TOCTAaHOBJIeHMIi TJIeHYMOB Bepx. Cyma POl
TonbKo 3amniuiaicst u panayiicsi. Ho BOT He3ajaua — HOpPMbI, obeperaloiiye
Hac OT Bopa, XyJauraHa, rpaburess, He paboraioT. He paboraioT B YK 1996r.
He pa6otanu B YK 1961r., B YK 1926r. EnBa 1 He ctoseTne. [Touemy?

BoIsICHUTDL 3TO HaM 1mmoMorJio cornocrasjieHe YK PO ¢ YK HeCKOJIbKUX
crpad (®OPI, ®panuunu, WUcnmanum, CIIA, ABcTpanuu). ['nmaBHasi IpuYMHa
KpoeTcs B ToM, 4To B YK PCOCP 1 P® (B oTamume oT 3apyoeskHbIX CTPaH) 10
CUX TIOp COXpaHSeTcs Mmacca HOPUINUYECKUX «YCIOBUI» U OrOBOPOK,
CYIIeCTBEHHO OTPaHMUYMBAKIIMX MMPABO POCCHMSIHMHA HAa camo3amuty. OHu
0003HAUAIOTCSI B KOJEKCe KaK «npesebvlilleHue npeodeiosé Heo0Xo0umotii

000poHbI». ITof, 3TOV «KphIIei» — Macca MeJIKUX 00CTOSITeNIbCTB U AeTaeld,

IBkimouas HemaBHee IloctaHoBiaenue Ilnenyma BepxosHoro Cyma P® ot 27.09.2012 N 19 «O
MIpMMEeHEeHUN CyIaMi 3aKOHOIATeIbCTBA O HeO6X0aMMOl 060pPOHEe U IPUUMHEHUM Bpela Py 3a-IepsKaHun
JIM1]a, COBEPUIMBILErO TPECTYIVIEHMEY.
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KOTopasi, OyaTO BsI3Kasl CeTh, CBSI3bIBAET KEPTBY II0 pyKaM, BO3bMMCh OHa
3alUIIATh Ce0sI, POIHBIX UM COOCTBEHHOCTb.

Cratuctuka (10%) maer mojiHOe IIPaBO YTBEpPXKOAaTb, UTO BCe I3TU
OTOBOPKM, YCJIOBMSI M JeTaJy 3arofs ObIOT XepTBY HaIlafeHUsl M0 PyKaM.
CpaBHeHne P® c YK 3apyGeskHbIX CTpaH yOek[aeT, UTO 3TU OTOBOPKMU U
MeJIOUHasl IeTajau3alusl yCI0BUiII HeobXonuMoii 060pOHbI KpaiiHe BpemgHbI
IJIS1 peaji3alMy IpaBa Ha caMo3aluTy. TeM He MeHee U B KOJeKCax APyrux
CTpaH TOXe eCTh NPUHLMUIT MPOIMOpPIMOHAIbHOCTK. OIHAKO, IO 0O0IIeMy
IIpaBUIy, OTBETCTBEHHOCTDb 3a IpPEBBIIIeHNEe «HOCUT CMSTYEHHbLIV XapaKTep

MHOTZA 3aKOHOZATe/lb IOITyCKaeT M TIIOJHBIM OTKa3 OT Ha3HAYeHUs
Hakasauus (YK KHP, ITonbiiu, Kopen)»:. V Hac ke gaske COBCEM CBEXKUM
IIOCTaHOBJIEHNEM BC P® — «yMBIIJIEHHOE IIpUIYVHEHN e
TSIKKOTO Bpe/ia 340POBbI0 IIPU ITPEBBINIEHUN TIpeaeioB HeoO0X0aMMO
000POHBI, MOBJIEKIIIEE II0 HEOCTOPOKHOCTU CMEPTh IMOCSATABIIEro JINUIIA,
HaJJIKUT KBaAAM@PUIIMPOBATHh TOJbKO 1O Yactu 1 crarbeu 114 YK P®».
Bor Tak — KejgesHO U Hecrunbaemo. A Belb «BO MHOTMX CTpaHax
ToJaBJIsIoNIee OOJIBIIMHCTBO HOPM O HEOOXOIMMOJ 000pOHEe B 3aBUCUMOCTU
OT THUIIA MPABOBOJ CUCTEMbI YCTAHOBJIEHbI CyAeOHbIMM TpelefeHTaMy UIn
cyneoHoit mpaktukoii» (O. C. Kammuyc). [1eiiCTBUTENIbHO, «HOPMBI O
HeoOXOoAMMOJ 00OpOHe Ha IpaKTHKe OKasbIBAIOTCSI OMHMMM U3 Haubosiee
TPyAHOpeaan3yeMblX, UTO OOBSICHSIETCSI MHOTrooobpasmMeM CHUTYyaluii,
BO3HUKAIOIIMX B CBSI3M C IpuUMeHeHMeM 3Toro cybmHctutyta» (O. C.

KaHI/IHYC). JTO TOT UHCTUTYT, KOTOprf/I, HO)I(&HYﬂ, MeHee OPYImMX nmoganaeTcs

2 Cm.: Kammmuyce O.C. Heob6xomumasi 060poHa M KpaifHsSIsT HEOOXOAMMOCTb I10 YTOJIOBHOMY 3aKOHOAATEIbCTBY
3apyOesKHbBIX CTpaH // BecTHMK Akagemuy TeHepaabHOI IpOKypaTypbl Poccuiickoit ®@emepanym. — 2008. — N2 3.
—C.40 —44.
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peryaMpoBaHMIO KECTKMMM paMKaMM 3akoHa. Benmb TpebGyeTcs OLIEHUTH U
KBAIM(PUILIMPOBATD YoKe He TOJIbKO «JIeiCTBUSI», HO M KKOHTPIEICTBUSI». A 3TO
yaBoeHue paboTsl. [I03TOMY KECTKOCTh pamMOK poccuiickoro YK, oueBumgHO,
JIUIIIAEeT CYIbl IOCTATOUHOV CBOOObI OLIEHKM ¥ OPMEHTUPYET UX Ha OTKa3 OT
9TOI'0 «COMHMUTEJbHOIO» CYOMHCTUTYTA, M IIOMPOCTY <«yABOEHUS» CBOE
paboTel. OTCIOmA HEYAMBUTENbHO, UTO JUIIb OK. 10% YroJIOBHBIX mesl
KBa/IMPUIIMPYIOTCS C/IeICTBMEM U CYIOM KaK HeoOxoaumasi 000poHa.

OxkaspIBaeTcs, BO MHOTMX CTpaHax >XepTBa He CKOBaHAa MHOXXECTBOM
«yCJIOBUI1» ¥ CBOOOIHA B BbIOOpE U CPENCTB, U Jaske MOTUBOB CaMO3allUThI.
1, ecrecTBeHHO, 3TOT (PakT yoOeouTe/JbHO [eiCTByeT Ha HeMeIKUX,
dpaHITy3CKMX, UTAJBSIHCKUX M TPOUMX TpabuTtesneir. [omycTUMbIe pPaMKU
OTIIOpa TaM IOYTM HeOoTpaHMYeHHbI. M TpecTyrnHuKM 3TO 3HAKT. MoxkeT
OBITh, MUMEHHO ITO3TOMY Aaske yIMUYHasK My6/MKa TaM BEX/IMBA M YUTHMBA.

VY Hac ke Bce yJINMYHbIe «00raThipu» — repou. B TpaHcIiopTe, Ha yiuiie,
B ITyOJMYHOM MeCTe BaM JIeTKO HaxXaMsT, OOpyraioT MaTOM, YIpOKaioT, a
MOTYT OTOOpaThb CYMKy M pAaxke u36utb. I[louemy? IloTomMy 4YTO HaIIu
(HampuMep, Ka3aHCKMe) YAMUYHbIe «Uymo-O0oraThipu» He 60gTCs oTmopa. A
BOT MbI 60ouMcsi. C OHOM CTOPOHBI, 60MMCS TPO3y-TrpyousiHa, a ¢ Apyroi, —
CBOEro ke TrocymapcTBa B Julle CjlenoBaTess, IIPOKypopa, CYIbMU,
MaTPYyJIbHOTO «CTapJjesi». JlymaeTcs, YTO BCSI IIpUYMHA B TOM, 4TO B Poccun
3aKOHHbIE PaMKM IIPOTMBOAEICTBUSI KAKOMY-JIMOO IIOCSTaTeJIbCTBY Y3KMU,
KaK, HaBepHOoe, HurAe. 3alllUTUTh cebs M MIpMU 3TOM CaMOMYy He CTaTh
MPeCTYITHUKOM — Yy HacC BCE paBHO, UTO MpPOJIe3Th B UTOJbHOE yIIKO. OOHO
JIAIIHEe OBVDKEeHME U Thl Y3Ke UX MPEeBbICUMII — IOJIyUYnTe CPOK! YIIOKUTHCS B
paMKM «HeoO6X0AMMOoil 0O0OpOHbI» — BCE pPaBHO, UTO CJIEIIOMY IOIACTh B

OeCATKY, Oda elle 13 3aBeJoOMO HENCIIPAaBHOI'O PYJKbs, B KOTOPOM K TOMY JXe
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HeT myau. PaMKM OOITyCTUMMOJ CaMOOOOPOHBI CYKAIOTCS MCKYCCTBEHHO —
LleJIbIM PSIIOM CIlelaJbHbIX HOPM, MPSMO WMJIM KOCBEHHO 3allpelarinmx
3alUIIATh Ce0s1, CBOMUX OJIM3KMX, CBOIO ¥ TOCYIapCTBEHHYIO COOCTBEHHOCTb.

Ileslo OCNIOKHSIETCS €el€ M TeM, UYTO JaXe YJOXKMBIIMCD B PaMKM
HeobxoaMoit 060poHbI (cT. 37 YK P®), BamM BC€ paBHO OyIeT KpaitHe TPyIHO
IOoKasaTh CBOE IIPaBO Ha CaMO3alIUTy M OCBOOOXKIEHME OT YTroJOBHOI
OTBeTCTBeHHOCTU. [lojlyyaeTcs mapagokC — HOpMa eCTh, a IIpaBa HeT.
[Tpesymrinusa BMHOBHOCTM. B P® — rmipe3ymIius IpeBbIlIeHUS IIpeaeioB
Heo6X0AMMOJi 0G0POHHI.

ComnocTaBiieHne ¢ 3apybeskHbiMM YK B UTOTe MPUBOAUT K MOHUMMAHUIO
HEOOXOIMMOCTM yOaJieHusI BCeX OrpaHMUEHMIi M OroBOPOK Ha IIpaBoO
camo3ammuTbl — Kak 13 YrojoBHoro Kogekca P®, Tak u n3 KoAll.

Terepp uyTh momnoapobOHee. [Ins KBanubuUKaLMM KaK «HEOOXOauMast
obopoHa» (B 3apyOeKHBIX CTpaHaX — <«3allUTa» WM «CaMO3alluTa»), B
3aMagHbIX CTpaHaxX 3aKOH OPUEHTUPYET, B IEpPBYI0 Odepelb, HA HaJIMuue
rocsiraTe/ibCTBA. BbIO mocsaratesbCTBO — mnojyunte! Hamamawiiemy —
cpok. XKepTBe — 0OCBOOOXIEHME OT YroJOBHOIO HaKasaHMs. IIpesyMmiiius
HeobOxonuMoit 060poHbl. B P® ke ciemoBaTesb U JOo3HABaTe/lb 03a00UEHbI
COBCEM IpPYTMM — He ObLJIO JIM IIPEeBBIIIEHMS TIpeleoB Heo0XOoauMOoii
oboponbl. UyBcTBYyeTe pasHmily? Hanmume mocsiratenbcTBa — pga. Ho aTo
JUIIb TepBasl CTyIleHb CJeACTBEHHON OleHKu. B P® ectb m BTOpas,
cepb€3Hee TIepBOM — VYIOXKWIMCHL JIM Bbl B <«IIPOKPYCTOBO JIOXKE»
HeobOxoauMoit 060poHbI? He BBILILIM JIM 3a €€ y3Kue pamMKu. He mpeBbicuan
JIU TIpefdesibl caMo3anuThl. «CTapiieo» 1 Heb3sl vHaue. OH 00s13aH UCXOOUTD

U3 KECTKUX paMOK HOPMBI.
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UYTo ke 3TO 3a «IIpenesibl» U «yCcJaoBuUs»? [leCTBUTENbHO, [IJISI
MpU3HAHUS [IeJCTBUII COBEpPIIEHHBIMM B COCTOSIHUM HEOOXOIMMO¥
000poHbI, a B P® TpebyeTcs BBINOJHUTDL psif, yciaoBuit. Camoe riaBHOe —
Mepa oTmopa. IIpyM caMo3auuTe AO/KHBI OBbITh MCIOJIb30BAaHbI CUJIBI U
cpeficTBa B 00beMe, TOCTAaTOUYHOM JJIS 3alIUThI OT IocSraTeabCcTBa. Ho mpu
5TOM He JO/DKEH IPUUMHSTBHCS OTBETHBIN Bpen OOblINiA, YeM 3TO ObLIO
HeoOXOOMMO M JOCTaToOuyHO. TakK BOT — BHMMaHMe! — JeicTBud,
COBepIIIeHHbIE B COCTOSIHMM HEOOXOIMMOI 000POHbI, IIPABOMEPHBI TOJBKO B
TOM Cjy4yae, ecjiM COOJiofeHbl Bce IpaBmia. OHUM MMEHYIOTCSI B TeOpUu
YTOJIOBHOTO ITpaBa «yCJIOBUSIMM IIPAaBOMEPHOCTY HEOOXOIMMOII 0O0POHbI».

CaMoe Oerjioe cpaBHeHME C HECKOJbKMMM CTpaHaMM IIPUBOAUT K
MBICJIM, 4YTO TOJBKO B P® wumeercss pspn CTONb [OeTalbHbIX HOPM O
TIpeBbIIIEHNM TIpeieslIoB He0OX0nMMOoil 060poHbl. ATO craTthbu: 37, 108 —
yOMIICTBO IIpM IIPEBBIIIEHMM IIpeAe/ioB HeobXomumoii o6opoHbl; 114 —
IIPUYMHEHME TSDKKOTO Bpela 300POBbI0 MpU IIPEBBbINIEHUN IIpelesioB
HeobOXoaMOoi 000pOHBI; CT. 61, 4. 2, M. «K» — CMSITYeHMe HaKa3aHUs Mpu
HapylIeHU YCJIOBUI ITIPaBOMEPHOCTM HEOOXOIVIMOJ 0O0POHBI.

OtkppiBaem cT. 108 YK P® — VY6wuiictBo, COBepllieHHOe IIpu
MpeBbINIeHUN IIPege/IOoB He00XOAMMOV 000POHBI JINOO IIPY MPEeBbIIeHUN
Mep, He0OXOIMMBIX IJIs1 3a7epsKaHusI JINIa, COBEPIIMBIIEro MPecTyIIeHNeE.

1. Youiictno, COBepIIEeHHOe rpu TIPEeBbIIIEHUN rpeesioB
HeoOX0IMMO¥ 000pOHbI, — HAaKa3bIBAETCSI OTpaHUMUYEHMEM CBOOOIbI Ha CPOK
IO IBYX JIET WIM JUILIeHeM CBOOO/IbI HA TOT e CPOK.

2. YouitcTBO, COBEpIIeHHOE IIPY MPEBBIIIEHUM Mep, HeOOXOIMMBbIX IIJISI

3aepXXaHnusda Jinia, COBEpIIMBIIErO IIpeCTYIZIEHMe, — HadKda3bIBadeTCAd
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orpaHMYeHMEeM CBOOOJIbI Ha CPOK A0 Tpex JIeT WM JUIIEeHMEeM CBOOOIbI Ha
TOT X€ CPOK.

KomMeHTapum, Kak roBopsT, usanimHu. OQHO HeJIOBKOe ABIVDKEHME U
BOT BaM «3aKOHHble» 2 roma. Ho u »storo mano poccuiickomy YK.
[TocMOTpuTe CKOJIBKO Halll 3aKOHOHATe/lb HanmpUAyMbIBad OeTanein u
neTajgeK, 4TOObl TOJIBKO CBSI3aTh HE TOJILKO PYKM 3alIMINAOIIErocsi, HO,
KakeTcsi, M camy rojioBy? Oka3biBaeTcs, OH B CEKyHOy TOTOB
repekBaJIMpUIIPOBATh cMmsIryalolee «IIpeBbIIIEHNE rpeeioB»
camo3amuTsl (cT.108) Ha youiicTBo (cT.107), ecnn:

— MOCSTaTe/IbCTBO OKOHUYMJIOCh, HO JIMIIO, TIOABEprileecss HaIlaJeHMIo,
HaXOOUJIOCh B COCTOSTHUM CMJIBHOT'O AYIIIEBHOTO BOJTHEHMUS ;

— eCJIM Hacuaue TII0 CBOEMY XapakTepy WCKIKYaJ0 COCTOSHUE
Heo0X0AMMOJ 0O0POHBI;

— eC/IM BUHOBHBIA PYKOBOJCTBOBAICSI He MOTUBOM (1I€JIbIO)
HeoOXOOMMOCTM 3alllUThl, a MOTMBOM THeBa, BBbI3BAHHOIO CUJIbHBIM
OylIeBHBIM BOJITHEHMEM.

UYrto Ha 3TO oTBeTUTH? Mesynrckas joruka. Hy, ckaxkure, pa3se kepTsa
HamnageHuss He HaXOOUTCS B COCTOSIHUM CUJIBHOTO AYIIEBHOTO BOJIHEHMS?
nu HamageHue He BbI3bIBAET Yy BaC OTBETHOro TrHeBa? EcCTeCTBeHHO,
HaxXOJUTCSI U, eCTeCTBEHHO, Bbi3biBaeT. [IpaBuibHO mmcan M. C. Tuimkesuy,
YTO «HeJIb3s TpeboBaTh OT OOOPOHSIONIETOCS TaKOW Ke XJTagHOKPOBHOI
OPUEHTUPOBKM B MOMEHTE OKOHYAHMUS IMOCATraTe/bCTBa, Kakas BO3MOXHA Y
yeJl0BeKa, He IIOABEpPrIIerocsi TMOCIraTeJbCTBY U SIBJSIIOLIETOCS JIUIIb
OUYeBUIIEM MPOUCXOAAIIero». [IecITKM HaydyHbIX TPYIOB MMEKOTCSI Ha 3Ty
Temy. Ho, HeB3Mpast HM Ha YTO, Halll 3aKOHO/IaTe/Ib YIIPSIMO TpebyeT OT Hac

XJIaJHOKPOBUA. CaMOKOHTpO]IH N XJIaJHOKPOBMAI. B3BeminBaHus He TOJIbKO
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OTBETHOI'0 [EeVCTBUS, HO [Oa’ke HaXJbIHYBIIEro Ha Bac YyBCTBAa, SMOILMH,
MOTMBA. M MyCcTb MOIPOOyeT IOHSATh 3TM TOHKOCTYM HOPUAMUYECKOTO yMa
MpoCTO¥ pabounii, MeHCMOHEP, JOMOXO03siKa... DTO JIM He ITYIMOCTb. XOTS
[JIYIIOCTD JIN?

A monpo6yiiTe Ha mocyre pacmudpoBaTh BTOPOE «YCIOBUE» — «eCu
Hacuiue no ceoemy xapaxkmepy UCKaUAI0 COCMOsiHUEe HeoOx00umMoli 000pOHbI»
— 910 Kak? CorylacuTech, HX OJVH 0OBOPOBAHHBIN ITIEHCHMOHEP HU B JKUCTh He
pa3bepéeTcsl B 9TOM «CB80EM xapakmepe». I'le MOCTYMHOCTbh 3aKOoHA? A Befdb
9TO 00sI3aTe/JIbHOEe TpeboBaHME K 3aKOHY — AOCTYIHOCTb JJIs TTOHMMAaHMUS
BCEMM TIpakgaHaMy. BoT yX IoucTuHe — YTOOBI MOHSATh Ham YK u
IOKTOPCKOM CTeIeHu Majo.

Poccuiickuii 3aKoHOAATEb MTOOMIJICS CBOEro. DTUMM <«YCJIOBUSIMU» OH
OrpaHMUMJI IPABO HA CaMO3allUTy YeCTHOrO 4YejioBeKa IMouTu 10 Hymasd. Kak
BUIUTE, 3alUIIAIIIEMYCSI YoKe Hejlb3s HM BOJIHOBATbCSI, HYM THEBATbCS, HU
MMeTb MHOJ MOTMB. A TIOKa ero/e€ mybacsiT, OH/OHA JO/DKHA OCTaBaThCS
XJIaJHOKPOBHOM U aHAJIUTUUYHO M Pa3yMHO JAepsKaTb cebs Ha KOHTpoOjIe —
IIOCTOSIHHO COU3MEPSITh U B3BEIIMBATh:

npesuvlCcUl — He NPEBbICUT,

2HEBAICb — HE 2He8aCb;

CUJIbHO 8380JIHOBAH — He CUJIbHO 8360JIHOBAH;

mom mMomue — UHOU MOMmus.

Hang sTuMu yaOUMBUTENbHBIMM YMHUYAHUSIMM 3aKOHOJATes] MOXXHO
O6bJI0O ObI M IOCMesiTbCS, HO Lubpbl — 10% ympsmas Bemib. Mbl uX
crneumagbHO McKaau. Kak He HAllOMHUTb BHOBb, UTO MpeKpalleHueM
YIOJIOBHOTO TIIpecjiefOBaHMs OKaHuMBaeTcsl Juiib He 6ojee 10 % Bcex

YTOJIOBHBIX M€JI, CBSI3aHHBIX C HEOOXOOMMOJ OOOPOHOV U IPEBBIIIEHNEM
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Heo0X. 06opoHbl. Bcero 10%! Ilocme stoit umdpbl MOXKHO OBIIO ObI U He
PO OJIKAThD.

Ho wumém pajnblie: OKas3bIBaeTCsl, €CTb U TaKOe BUTUICTBO
3aKOHOJATEeJIs, T.e. elle OJHO OrpaHMUYeHMe IpaBa Ha CaMO3AIIUTY Kak
MHMMasi obopoHa (cM. KommeHTapuit Kk ¢1.37 YK). Bpoge 6b1 1 OHO Ha
IIepBBIN B3IVISI IpaBMJIbHOE — HeJIb3S XK€, B KOHIIe KOHIIOB, CTPEJISITh B
HeHamnaJamIlero Wiy aBTOMAaTHON OuYepeAbl0 OTBETUTb Ha WIPYIIEUHBIN
mucTosieT. Benb, eciu HeoOxomyMas 000pOHA — 3TO HaJIMUMe PeajbHOro
IIOCSATaTe bCTBA, TO MHMMAas 000pOHa — COBepIIeHMe NeiiCTBUI, IIPUHITHIX
3a IOCSITaTeIbCTBO®. BBIJIO MOAUEPKHYTO, UTO €CjIu IPY MHUMOI 0O0pOHe
JIULIO0 TIPUYMHMUJIO IIOTEepPIIeBIIEMY Bpe[, SIBHO IIPEBBIIIAIONINIA IIpeaesibl
IOOITyCTMMOTIO B YCJIOBMSIX COOTBETCTBYIOIIETO PEaIbHOIO ITOCSITraTe/IbCTBa, TO
OHO TOAJIEXXUT OTBETCTBEHHOCTM 3a BCE TO K€ IIPEBBbIIIEHME IIPeaesioB
Heo6X0A1MO0Ji 060pOHbBI*.

YToOBbl MCKIIOUUTH YrOJOBHYIO OTBETCTBEHHOCTb, HAJI0, YTOObI
oOCTaHOBKA IIPOMCIIECTBMS JaBajia  3allMUINAIONIEMyCSl  JTOCTaTOYHbIE
OCHOBAHMSI CUMTATh, UTO IIOCATAaTe/NbCTBO peaJibHO M YTO JIMIO He
OCO3HABaJI0 OIMOOYHOCTY CBOErO IPeII0JIOKEeHNS.

A Bemb, TOT (aKT, YTO Bbl HE CO3HABaIM OIIMOOYHOCTM HamageHMUS,
NpUAETCS BaM ke U JToKasbiBaTh. CMoykeTe? CKopee Bcero, HeT. byger stum
3aHMMATbhCS Balll cyiegoBaTesib? CKopee Bcero, Toxke HeT. OCBOOOAUT OH Bac
OT VI. OTBEeTCTBEHHOCTM(?) WIM BMECTO «CaMO3alMThl» BIIasgeT BaM

youiictBo? K coxkasieHuIo ... Braser.

3 Bron. BC CCCP, 1971, N@. 2, c.22.
*Bron. BC CCCP, 1970, N2. 1, c.19.
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Cnenywoillee orpaHuueHue (OroBopkKa). Yyrposa HakKasaHus 3a
IIpeBbIllIeHNEe, OKa3bIBAETCS, €CTh U AJIS MOJMI MM, BOEHHBIX... JIODKHOCTHbIE
JUlla TPaBOOXPAHUTEJIbHBIX OpPraHOB, a TakKKe BOEHHOCTYXKalllye 3a
yOMICTBO IIpM IpPeBBIIIEHUM IpeaeioB HEO00X. OO0OPOHBI M IIpHU
MpEeBbINIEHUN Mep, HeOOXOAMMBIX [JI 3aJepXkaHusi, HeCyT
OTBETCTBEHHOCTb HE3aBMUCUMO OT TOTO, AE€iCTBOBAJIM OHU IIPU UCIIOJTHEHUM
CJTY>KeOHbBIX 00513aHHOCTE MM HeT.

BoT BaM U OTBET, IT0YeMY MUJIULIMS OEJICTBYET BSJIO, HEPEILIUTEJIbHO, a
1opoit u HernpodeccruoHalibHO. He TOponuTcst 3agep>kuBaThb, He TOPOITUTCS
TIPUMEHSITh OpY3KMe, MO0 ITOTOM He JOKakelllb, He OTMOEIIbCS.

B camom gene — TMpeBbillleHME TMpeneJoB CaMO3aliUTbl — 3TO
IaMOKJIOB MeU — HaCTOSIIMI OMY OIS YeCTHBIX JIIoAei, 100 BbI B KM3HU He
BBIUMC/IATE 3TU TaK HasbIBaeMble IIpefesibl, Aaxke Oymyuu Ipodeccopom —
IOPUCTOM U Jaske 06e3 BOJITHEHUII B CITIOKOMHO 00CTaHOBKE.

A Ilnenym BepxoBHoro Cyna, TeMm BpeMeHeM, ellle€ pa3 3aK/II4uil, UYTO
IpaBOMepHasl 3aliUTa MMEeT MeCTO JIMIIb IIPYU COOMIOIeHUM BCEX YCJIOBMUIA,
OTHOCSIIIMXCS KaK K HallaJeHUIo, TaK U K 3alllTe.

HackoJIbKO BpeHbl 3TU «YCJAOBUSI» JIJISI CAMO3aLIUThI MbI y>Ke U caMu
HauyMHaeM [AoragbiBaTbCs. JlaHHbIe CymeOHOM TIPAKTUKM OUYEBUIHBI.
3aMeTuM, 3TU «YyCJIOBUSI» HE TOJIbKO HEIlOJIe3Hbl, HO M BpeAHbl. A Koraa
comoctaBuilb X ¢ YK 3apybGeskHBbIX CTpaH, TO yOekIaellbcsl, UTO Bce! aTu
YCJIOBUMST M OTOBOpPKM JaBHO Heobxomumo yaaiuTb u3 YK. MuHMMYyM
YCJIOBUIT IIsI  caMO3alIUThI-NMOAO0HO VYK OOJBIIMHCTBY CTpaH.
Pa3Bsi3aTh HAIlM PYKU [OJIS 3aLIUTHI OT MIPECTYITHUKOB! YHUUTOXUTD CTPax B

mymiax poccusiH. CTpax nepej MpecTyImTHUMKOM U CTpax mepej ToCyaapCTBOM.
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Ipyras mpuuyMHa obeclieHeHMs IMpaBa Ha CaMO3aIIUTy 3TO OUIMOKMU
KBaJAU@UKaIn.

[Ipu xkBaymbukanmuyu ¢GaKTOB NPUUMHEHMSI CMEpPTM B IIpollecce
HeOOXOOMMOJ OOOpPOHBI OMIMOKM YacTO CBSI3aHbI C BEeIOMCTBEHHBIMU
npobsemamu. [IpaBOOXpaHUTENbHbIE OpraHbl IMOYEMY-TO CTPEMSITCS
KBaIMPUUMpPOBATh 3TU CAydyay He KaK HeoOXOoAMMyl0 OOOpOHYy, a Kak
youiicTBO 6€3 cMSrvaronux 06cTosaTenbCcTB. M BOT mouemy. OHM HYKHbI 11
MPUYKpaIIMBAaHMUS  CTAaTUCTUKM  pacKpbiBaeMbix  youiictB.  OlleHKa
nestenbHocTy OBJI 1O pacKpbhIBAaeMOCTYM MPUBOAUT K HEOOOCHOBAHHOMY
MPUBJIEYEHNIO K YTrOJOBHOI OTBETCTBEHHOCTM He HamNajawIllero, a
00OPOHSIBIIETOCS.

CnemoBaTenu M AO3HABaTeMM MPUOEralT K HEBEPHOW KBaauduKaumn

13-3a:

— (IabbIX [10Ka3aTeJbCTB, KOTOpPble OOBIYHO OBIBAIOT MpPU HEOOX.
0060poHE;

— u3-3a 60JIBIION 3arpy;KeHHOCTH (Y C/iemoBaTesis OJHOBPEMEHHO I10
5-7 men);

OHM c objeryeHyMeM OTKa3bIBAIOT ITOCTPAaBIIMM B «HEOOXOIMMOI
o6opoHe» ¥ KBAIMMUIMPYIOT OeJ0 KaK HEeOCTOPOXXHOEe YOMIICTBO WU
HaHeceHMe TeJeCHbIX NoBpexaeHuit. Tak cKaszaTb, KBAIUPUIIUPYIOT «C
3amacoM». IIOMpocCTy ckasaThb, CAedOBaTeNIM IPOCTO CTPaxyloT cebs, nb6o
YOUCTBO Ha/lMIO, a HEOOXOAMMYI0 OOOpOHY eIlé TOIMpPOoOYyii, TOKasKU.
CnemoBaTesy 3HAIOT, YTO IOKA3aTh HEJIETKO M TOKa3aTelbCTBA KaK MPaBuIo,

I1aTKue, Jerko olpoBepraeMbie. A Terepb Hudpbi: B 84% ciryyaeB mesno
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o6cTOUT MMEHHO Tak’. 1o IpyruM JaHHBIM, KOTOPbIe MbI IIPMBOIM/IN BBIIIE,
nuib He 6ojiee 10 % BcexX YroJIOBHBIX MIejI, TaK WIM MHaue CBSI3aHHBIX C
TIOHSTUSIMM HeoOxoauMasi 060poHa ¥ IIpeBhIlIeHe HeEOOX0AMMO 0O00POHBI
OKaHYMBAKOTCS OMpaBaaHueM XepTBbl. Boymaiitech — 90% 3alumiaBuinxcs
MOJIy4aloT CPOK 3a BpeJl, HAHeCeHHbIl HallagaBlieMy. OTO 3HAUYMUT, UTO 3a TO,
3a 4YTO IIOJIOKEHO OTIIyCKaTh, Jia eIlé ¢ O0JlarogapHOCThbIO, Y Hac
Ca)kaloT.

ot 10% SgBISIOTCS, BO-IIEPBbIX, CJeACTBMEM HeCOBepIIeHCTBa
CynebHOV cucTeMbl. Beab 4UTO 3HAUUT IPEKPATUTh YTOJOBHOE [ej0 IIO0
HeoOXoauMoJ o00opoHe. OTO 3HAUUT IIPU3HATH HEKOMNEMeHMmMHOCMb
cnedosamenis, HA03upawuie2o NPoKypopd, U3HadaJibHO NPUHSIBIIMUX JI€iCTBUS
rpakJIaHMHA 3a YrOJOBHO-HaKa3dyeMoe IIpecTyIlieHue. DTO 6ecnosie3Hocmb
gceli 2-mecsuHoli pabomsl, npodenamHoli 8 xode ciedcmeus. I1o3ToMy Mbl U
1oJiyyaeM TaKyl CTaTUCTUKY.

YTOYHMM, c/IieJloBaTe/b, €elle He 3Has OOCTOSITeJbCTB [ejia, TOJIbKO
MpUOBIB HA MECTO IMPOMCIIECTBUS, YKe JO/DKEH ero Bo30yAUTh 10 KaKoii-TO
CTaThe ¥ BBIHECTM HA 3TOT CUeT IIOCTaHOBjeHMe. IIpubansuTesbHO OH
OIIeHMBAeT ero Kak 0ObIYHOE YIOJIOBHOE TIPEeCTYyIlIeHN e, a flajiee CaeayeT yxe
B J3TOM pyciae. A 1nepekBaaupuKauus — CIPOCUTe BbI? A BOT
nepekBaiMpuKalusi Ha OPYryld CTaTbld M SBJASIETCS IIOKa3aTejieM
HEeKOMIIETeHTHOCTM. Tak 4TO >KOuTe, 4YTO CjaedoBaTe/ib MM O03HaBaTelb
oymeTr BceMM CuJlaMM HacTaMBaTh Ha YroJOBHOM [ejle, a He Ha

OCBO60)K,U,€HI/II/I BaC OT OTBETCTBEHHOCTH. [IeJio SICHOe — caaeM B cyna.

> Cm.: 3.B. KabypHees, «Poccuiickuii ciemoBaTtenb», 2007, N°1 — rpoBén n3ydeHne e B cygax r. MOCKBBI.
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OTO 3HAYUT, UTO JIUL, IPUIMHUBIIUX Bpel B COCTOSIHMM ITPaBOMEpPHOI
000POHBI cJieICTBEHHbIE OpraHbl IIPUBJIEKAIOT K YTOJIOBHOJA
OTBETCTBEHHOCTH. A BeJb eCTh CT. 37 Ka3ajoch Obl, JamIiasi HaM IIpaBo Ha
camo3aIunTy. JleiicTBUsS 0O00POHSIIOIIEr0CsI 3aBeIOMO HEBEPHO OI[eHUBAIOTCS
KaK yMBIIUIEHHOE IPUYMHEHMEe Bpeda IpPM IMpeBbILIEeHUM IIpeneioB
000poHBI. XOTS IpU THIATEJILHOM aHajaM3e MaTepuasjoB Jejaa MOXKHO
chenaTh IPSIMO IIPOTUBOIIOJNIOKHBIN BBIBOJA, UM 3aKOHHO OCBOOOAUTHL OT
OTBETCTBEHHOCTU. HO HeT — I0JIyun CpOK.

JlaBajiTe BCIIOMHMM XOTSI Obl HeJABHMI1 CJIyUait, IIpO3ByYaBIIMii HA BCIO
Poccuio — 3to 6oitHg B 1. Carpe CBepmyoBcKoit o6s. 1 umwoas 2011 r.
BcmoMHMM 3TO 3KyTKOe COObITMe — 110 coobmieHusim CMU okono 60
asepbaiimKaHIIEB C OPY>KIMEM BOpBaAJIach Ha OKpaMHbI AepeBHU. B 607 ¢ HUMM
BCTYIMAM 9 PpYCCKUX KUTeeit JepeBHM, Ja HECKOJbKO IpPOOOBBIX
OXOTHMYbMX pyKeit. Ho BOT paHeH ApoObl0, a IIO3Ke yMep OIMH U3
HarnajaBIIMX asepbaimkaHileB. A Terepb BHUMaHMe(!)— BO30OYKIEHO VT.
neno. Wyt crpensiBiiero(!), T.e. 3alIUMTHMKA, Ybsl IPOOb BbI3Baja CMEpPTh
riocsgraTens. M HMKaKOil BaM «HeoOXOmMMoO# o0600poHbI». HuKaxkoro
VUCK/IIOUEHMSI YTOJIOBHOIM OTBETCTBEHHOCTU. DTU OAaHHbIe M3 MHTEpPHeTa OT
8.07.2011. IMocuntaem: 15 mammy, 1 MukpoaBTo6yc — 60 HamagaBIIMX Ha 9
000POHSIBIIMXCSI — 9TO JIM He ToKa3aTesb caMooO6opoHbI? Ho ciencTBuIio BCE
Hu nouém. CTpaHHOe CJeICTBMe, He mpaBia jau? A Beab He HaAo OBITh
aKaJeMMKOM, UTOObI MOHSITh KTO HamaAaBINii, a KTo obopoussiuiics. Ho...
HecKoJbKo pa3 CMMU coobmiany — clIeacTBue UIIET «CTPeISIBIIero» Cpeau
oboponsBmMxcs(!). BpIxoguT, 4yTro HOpma He paboTaeT [gaxke B TaKOM
BOIIMIOILIEM M CBEPXOUEBUIHOM feJie. A MOXKeT ObITh KaK pas... «padboTaeT»?

Komy Hasio 4T0o6bI OHA Tak «paborana»? Benp u ITocranoBiaenue BC PO or
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27.09.2012 r. He BHeCJIO HUKAKNX CEPbE3HBIX M3MEHEHMI B TPAKTOBKY HOPM
VK. Y mepa oTIiopa, 1 Impe3yMITINUsI BUHOBHOCTY OOOPOHSIIOIIErocsl HUKyIa
He [eJINCh — OHM KaK BCerga B CTPOI0.

B  suTepaType Impu3HaeTCs, YTO [PUTOBOPbI, BbIHECEHHbBIE
000pOHSIONIEMYCS 3a IIpeBbIllIeHNMEe JUMUTA HeOOXOAMMOJ 0O0pPOHBI YaCTO
OrpaHMYMBAIOTCS MITpadamMu U YCJIOBHbBIMU HakazaHusiMu. Jla, mrpad — 3To
OeiCTBUTEJIbHO He OueHb cTpamHo. OgHako camM @(akT MOpu3HaAHUS
BMHOBHBIM UeJI0BEKA, 3alllMIIaBIIEro CBOIO KIM3Hb, COOCTBEHHOCTD, XXUJIUIILE,
3aKOHHbIe MHTEepechl IOPYyrUMX TpaxkgaH M ToCygapCcTBa, MOPUBOOUT B
3aMellaTebCTBO. A )KepTBa MOXKET MOJYYUTD €Il€ U CyAMMOCTb.

He 3abymem 1 TO, 4YTO OOOPOHSIIOIIMIICS 1O MOMEHTA MPU3HAHUSI €ro
OEeCTBUII TIPAaBOMEPHbIMM (€C/IM TaKOBOE€ BCE >Ke CIYYUTCS) UCIIbIThIBAET
TSDKENbINA  cTpecc u  cTpagaHusi. CTpagaHus OT HeOOOCHOBAHHOTO
MpUBJIeUeHMS K YTOJIOBHOI OTBETCTBEHHOCTMU, CTpPajaHus OT (pakTa camoro
(rpyboro) 3amepskaHusi, OT MHOTOMECSITYHOTO COJIepskKaHMsl IOJ, CTpaxeil B
KpYTYy MMpecTyIMTHUKOB. HakoHell, cCTpagaHus OT HeCIlipaBeajIMBOro OCY>XKAEeHMSI
3a 60Jiee TSKKOe MpecTyIjIeHue.

JdpKuUM TIpUMMEpPOM TaKOro TIIOJIOKEeHUSI SIBJISeTCS HallyMeBIIui
npuroBop JIto6aMHCKOro cyma MocKBbI 10 Aeny MIBaHHUMKOBOI A., KOTOpast
6bly1a TTpM3HAaHa BUHOBHOI 110 4. 1 cT. 107 YK P® (youiicTBO, COBEpPIIIEHHOE B
coctosiHUM addeKkra B pesyjbTaTe HACMIMS M aMOPaJbHOTO TMOBeJEeHUS
roTeprieBiiero). B mpolilecce pacciaemoBaHusT ObLIO YCTAaHOBJEHO, UTO
IBaHHMKOBA ceJjia B aBTOMAaIlIMHY K B., YTOObI OH JI0BE3 ee IOMOi, HO B IyTU
b. mbiTancsa ee mM3HacuiaoBaTh. OHA MpM3HAMA, YTO yAapuiaa ero B 6eapo
HOXOM, Tlepepe3aB OedpeHHYI0 apTepuio, oTyero b. ymep, rorepsiB MHOTO

KpOBMN. Ha OOIIpOCE OHa yBepsJia cliegoBaTelisd U Cyd, YTO 3allMIIaIdacCh. Tem
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He MeHee, VMBaHHMKOBa Oblja OCYKIeHa U IIPUTrOBOPeHA K ABYM Trogam
JuIeHus cBoO6oabl YCJIOBHO. IIpuroBop ObLI 005kajoBaH, M YTOJOBHOE IeJI0
MpeKpalleHo 3a OTCYTCTBMEM COCTaBa IIPeCTyIUIeHUSI, a €€ JIeiCTBUS
MIpU3HAHbI IPAaBOMEPHOI HEOOXO0IMMOI 060POHOIA.

Cnenmyroiiasi oroBopka. Elé 6e33aliuTHee I0PUIMUECKM — I10JIOKEeHUE
YeCTHOro vejoBeka cTano mociae 1984 r. B m. 2 IloctaHoBieHus Ilienyma
BepxoBHoro Cyma CCCP ot 16 aBrycra 1984 r. U3 mpaBa Ha CcaMO3alUTy
BbIBEJIEHbl MaJIO3HAUUTEJbHbIe JessHusl. «He Mmoxem npusHasamscs
HaxoousuwWUMCsL 8 COCMOSIHUU Heo0Xo0umoti 000poHbL TUYO, NpUHUHUBULEE 8PeED
OpyzoMy Juyy 6 C8513U C cogepuieHuem nociedHuM deticmeuti, Xomsi (GOpManvHo u
codepycaujux NPu3HAaKu Kaxkoz2o0-aubo OesiHusi, NpedycCMOmMpeHH020 Y20108HbIM
3aKOHO0amenvbCmeoM, HO  3agedomo 01  NpUYUHUBWEZ0  8ped,  He
npeocmasnssuiux 8 CULy Maao3HauumenbHocmu ooujecmeeHHol onacHocmu». K
TaKMM [OENCTBUSIM MOKHO OTHECTM, Hampumep, Kpaxy Srof, @pyKToB C
OrOpOJIOB M CalOB, MAaJOCTOSIIMX MpPeaMeTOB W3 KBapTUPBI, [OOMaA,
MarHMtodoHa wu3 a/mamiuHbl M T.IM. TO ecTb, KaK HM CTpPaHHO, HO
MIpUYMHEHMEe Bpeda IOoCATaloleMy Ipyu COBepIIeHMM UM MaJIO3HAUYMUTETbHbIX
OesiHMi, TIOIJIEKUT OTBETCTBEHHOCTM He KaK camMo3aliuTa, a Ha oO6luX
ocHoBaHMSIX(!). A Kpaska KJIYOHMKM, OTOPOIHONM KAaIlyCTbl, aBTOMAarHUTOJIbI
WIM Bejocumnena IJisi TOCydapCcTBa IOYEMY-TO YyKe He IIpeCcTaBiseT
0011eCcTBEHHO onacHoCTH. [Touemy?

N 3Ty «MaJloO3HAUMTEIbHOCTb» OOOPOHSIIONIUIACS HOKEH B OOHY
CEeKYHIY CyMeTb OLIEHUTb M, B pe3yJjbTaTe, JOOPOBOJbHO ITOXEPTBOBATH
COOCTBEHHBIM MAarHuTO(QOHOM, SIrOJaMM, OBOILAMM, JUUYHBIMM BellaMMu,
npeagMetramMu  Mebeny, OBITOBOII  TeXHMKM, IIPOAYKTaMM TMUTaHMUSI,

BejsiocuiieaoM, MorieaomMm, CTpOﬁMaTepMaHaMM, CTapbIM MOTOIMKJIIOM, a TO 1
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aBTomMobuaemM. Kakoit BeJmKuii 3amMmbIcesI IpecjieioBaj Halll «3a00T/IMBBIN» U
HeOeIHbII POCCUICKUIT 3aKOHOAATE/b, KOIJA MMCaJl, UTO BeJOCUIIeH [IJIst
IIeHCHMoOHepa — 3TO <«Mejoub», He CTosllasg BHMMAaHUSI CjaedoBaTess?
BeposiTHO IeHCHOHep, OJjI1 KOTOPOro Oropoj, — 3TO He X000, a BOMIpoC
MIPOKOPMa, TOJDKEH «He 3aMeTUTb» KPaski BbIpallleHHOT0 YposKasi. YKpaiu —
HY U JIaTHO — MaJ03HAuUMUTeJbHO Ke. BOT Kakum Maciitabom o06s13aH
MBICJIUTh HAIll IIeHCUOHEep, a He OeCIIOKOUTh MMJIMILIMIO M3-3a JOPSIXJIOro
MOMNeAUIIKA UM CEMETHOr0 caMoBapa.

OTO TMOKa3blBaeT, YTO B POCCUICKOM MPaBOCO3HAHUM MMEETCS
CepbE3HEeNIINM MU3bSIH, 3aCTaBJISIIOLI U 171 3aKOHOaTeIs, u
IIpaBOOXpPAaHUTE/IbHbIE OpraHbl JIOOBIMM MYTSIMM  BBIBOAUTH  U3-TIO,
«HEe006X0AMMO¥ 000POHBI» KaK MOKHO 00JIblle IesHuii. JlegaeTcs 3To Becbma
MpOCTO — KBasnmpukamueit. OHM MPOCTO MHAUe KBATUDUIUPYIOTCS — He M0
cT. 37, a KaK XyJMTaHCTBO, KaK I1000M, KaK HaHeceHMUe TeJIeCHbIX
TOBpEKIeHNI, KaK HEOCTOPOXXKHOe yOuiicTBO, HaKoHel. To ecTh, Ha OOLIUX
ocHoBaHMsx. CraTUCTMKA YyOeXxpaeT JIydllle COTeH CJoB: 56% Bcex
penieHuit, IIPUHSITHIX Ha «00I[MX OCHOBAHMSIX» BO3BPAIA€TCsI BEPXOBHBIMU
cymaMu (B IOpSIIKe IIepecMoTpa) 0O6paTHO B «He00x00umy o60pory». To ecTb
60J1ee TOJIOBMHBI CYIeOHBIX pellleHNi ommnb0ouHbI? Pa3Be He ykacHO!

Bosi3Hb M CyMSTHMIY B pasrpaHMUYeHMM HeOoOXOIMMOJ OOOPOHBI U
OOBIYHOI'O TIPECTYIUIEHMSI BbI3bIBA€T MHOXXECTBO YKa3aHHbBIX POCCUIMCKUX
neranmusanui. [lokazaHHas cyge6Hast mpakTuka (56%) yoexxgaeT B TOM, UTO
BCe JeTaau3aly B TAKOM TOHKOM [eJie M3JMIIHU U BpensT neny. Bpenst
HaKa3aHUIO TOTr0, KTO AeMCTBUTEJbHO BMHOBEH. Y HAC HACTOJbKO TIIATE/IbHO
IeTaJIM3UPOBAHbI BCE ACIEKThl HEOOXOAMMOJ OOOpPOHBI U IIPEBBIIIEHUST ee

IpengejoB, 4YTO OaXKe MaJjieliiiee OTKJIOHeHMe repecraerT CUMTATbCA
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CcaMO3aluToM. A cjieoBaTe/N U CYyIbU, KaXKETCs, TOJbKO U 3aHSAThI TEM, KaK
Obl HaANTKU TIpeBbIlIeHMEe IIpeJiesioB camo3amuTbl. MM 3T0 BbirogHo. K
coxkasieHn1o. K coxkaneHuto, sl Te€X, KTO ykKe CUIUT WM TeX, KOrO ITOCaasT
3aBTpa (3a «IIPEBbILIEHUEY).

A BOT M elE OAHO OrpaHMuYeHMe — VIpeXAawlinii ygap [0
Hanajawinemy. Y HaC OH CYMTAETCS] HelIPpaBOMEPHbBIM U MpeXXAaeBpeMeHHbIM
MCII0/Ib30BaHMeM cuibl. Ho pasBe 3TO He CIipaBeIMBO, CIIPOCUTE Bbl. A UTO
Ha npakTuke? Ha rpakTuke poCCUSHMHY HaZO AOKIATHCS IEPBOro yaapa OT
VIMYHOTO «4ymo-6oraTeipsi». OmHAaKO Bce Mbl 3HAeM, YTO MHOTO BbIXOJa,
YTOObI OCTAThCSl HEBPEAMMBIM Ha Hallleil XyJIUTaHCKON yauile, Kak yIapuTh
MepBbIM, MOXKET IIPOCTO He MpelcTaBUTbCs. JIMOO ymapuTe BbI, JIMOO Bac
Be3yT cpa3y B Mopr. Ho u rnepBbiii yaap arpeccopa eiie mpeacTOUT A0Ka3aTh.
HoxkaxeTte? [ToaTomy nyuilie 3adUKCUPOBATh MepPBbIli yaap M HalageHue Ha
Bac... Ha ¢oTo wWiIM BuIeo. A ellé Jydile 3apaHee cOeraTb M HANUTHU
cBUmeTeNsi-oueBuaLa. Ycneere? My MomnpocuTe NpecTynHMKa MOO0XKAATh?
1160 B MHOM cjyyae MMEHHO OOOpOHSIOIIEMYCS B IOTe JMIA TPUAETCS
IOKa3blBaTb CBOK HEBMHOBHOCTh M TIIpaBO Ha CamoO3aluTy. A He
3apuKcupyeTe ero IepBbiii yaap Ha (OTO MAM BUAEO, TO MOXKeTe He
COMHEBATbCS, UTO BbI IOJYUUTE CTAThI0 3a «M000M», NMUOO «HAHECceHUe
TeJIeCHBIX IOBpeKIeHuii». VI ycTasnblii cjiefoBaTe/b, M 0€3y4acTHbIN CYIbs
TOCasT yKe Bac, a He ero.

To ecTb, UTOOBI [OKa3aTb TO, UTO BbI JECTBOBAJM B paMKax
HeoOX0IMMOIt 060POHbI, BbI TOJ/IKHBI 3apaHee MOMPOCUTh CBOEr0 3HAKOMOTO
3aCeCcTb B KYCTbl M BeCTU CHEMKY IIepBOro ypaapa. Jinbo M3T0BUMTHCS U
CaMOMY He3aMeTHO BKJIIDUUTb BUIE0-3BYKO3alMChIBAIOIIYI0 TEXHUKY. A yKe

3aTeM I1oACTaBUThb CBOIO H_IEKY non yaap. N nmuib IIOJIYU4MB €ro n CIIJIIOHYB
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BbIOMTHIE 3yObl, BaM JIAeTcCsl 3aKOHOM IIPaBO OTBETUTh XYIUTaHYy-arpeccopy
TaK;uM 3Ke ynapoM. U He 6oiiee. lep>kuTe cebs B pyKax — He THEBATeCh U He
nait bor mankoit, HOXOM JMOO MHBIMM CpecTBaMu («HecopasMepHBIMM»
HaIaJeHn0), 160 Bbl 0OpeuéTe ceds1 ITUM M IIOJYUYUTE U3 PYK «I00pOro»
cjlemoBaTesisi U He MeHee «JI00poro» cynbyu JMbOO CTaTyC IepBOHAYAIbLHOTO
HarajamwInero, aubo MpPeBbICUBIIETO IIpeaebl HeOOXOAMMOI OOOPOHBI.
Bribupaiite!

Jlerko MpeamnojoXUTh, UTO Y)Ke I10cjie IepBOTrO yaapa Bbl OymeTe
JexaTb Ha acasibTe, 0ObICKMBAEMbIN IpabuTe/IeM U Iy0aCUMbIi XyJTUTaAHOM.

BoT BaM 1 OTBeT — I0YeMy Halll YeJIOBEK He TOJIbKO He 3HaeT, HO U He
CTPEMUTCS 3HATh IIpaBuUjia HEOOXOAMMOI 000pOHBbI. OH OTUYXIEH OT
3aKOHa, IleJib KOTOpOro, Kasajoch Obl, Bac ke M 3amuinatb. OH Kaxknoii
CBO€J KJIeTKOM 3apaHee yBepeH B TOM, YTO IOCyJapCTBO He BCTAHET Ha ero
CTOPOHY. A TIOAOCIIeBIIME TIO/NULIEICKMEe, CKOpee BCero, CKPYTIT pPYKU
camoMy obopoHsioneMycsi. A pa3Be He Tak Ob110 B M. Carpe 1 utonsg 2011 1.,
Korma 60 HamagaBIIMX BOOPYKEHHBIX KaBKaslleB ObLIM OTIIYIIEeHbl, a 9
PYCCKMX 3alIMTHMUKOB BCe apeCcTOBAaHbI? A YK eC/IM Bbl «IOCTATOYHO» MbSHbI,
TO IIOCJIe apecTa MOXKeTe 3aIlpoCTO He AOCUYUTATbCAd U JeHer (ILleHHOCTEI,
TesedoHa...). JItogu He BepsT IOJULIMM, HE COTPYAHUYAIOT C Heli. Eciiu BbI B
KaKo¥-HMOYIb ABCTpPUM BBI3BAIM IIOJUIIMIO C IIOJIO3PEHMEM Ha coceja-
HapKOMaHa, TO IMOJMIENCKIUI U BUa He ITIOKaXKeT, YTO 3HAKOM C BaMu. Y Hac
K€ XMYpPBbIii «CTapjei» BBAJMUTCSI B Ballly KBapTHUpPy M OydeT OUTHIM yac
3aII0JIHSITh HeJIeIlblii IMPOTOKOJI, MOC/e Yero BaC 3aTaCKalT B CBUOETENSIX U
HaAIpoUb MOCCOPSIT C COCEAOM CO BCEMM BBITEKAIIIMMMU MOCcaencTsusamm. 1
UTO-TO He BUIHO MepeMeH B 3TOM HeTepnumoM nopspke. Becs YK n VIIK

rieperHauYMIN, a TYyT BC€, Kak 1 50 jet Hasaf. [Touemy?
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HamomuuM, B 3amagHbix YK HeT MOHATUS VIIPeXOAUIero ypapa.
MoskeT ObITh, MX 3aKOHOaTe b IJTyTiee Halllero?

Cnenmylollee orpaHMYeHMe: «3aM034aJible EeiCTBYUS» 000POHSIIOIIEroCs
— OHM TakKe He MOTYT CUYUTATbCSI COBEPIIEHHbIMU B COCTOSIHUU
HeoOXOomuMoi O0OOpOHBbI, ecaM Bpen TPUUYMHEH TIOCAe TOro, Kak
MOCSTaTebCTBO OBbLIO MpPemOTBpPAIeHO WIM OKOHYEHO U B IIPUMEHEeHUM
CpeICTB 3allUThl SBHO OTHajJa HeoOXOAMMOCTb. B a3Tux ciaydasix
OTBETCTBEHHOCTD JI/IsI 0O0POHSIOIIEr0CsT TAaKKe MO/KHA HACTYIIaTh Ha OOIIMX
OCHOBaHMAX®.

To ectb HOpmBbI Hautero YK u YIIK Tak yCcTpoeHbl, YTO JOKa3bIBATh,
YTO BbI 3aIMIIAJIUCh IPUAETCSI MMEHHO BaM — JXepTBe HamageHus, a
He TpecTynmHMKY. A cjenoBaTe/lb OymeT 3amaBaTh BaM KaBep3Hble U
«pasobiavatomye» Bac(!) BOmpOChl, CUJISICh JOKasaThb OTCYTCTBUE
camo3amuTbl. UMeHHO BaM MpUIETCS OOKas3biBaTbh, JOKA3bIBATb U ellle pas3
IOKa3bIBaTh, UTO BbI 3aIIMIAIMCh (2 He Hanaganan). Y He mokaxkeTte, 6yIb Bbl
XOTb 6€e3 PyK U HOT. A, He aii bor, y Bac Ha 6ely OKaskeTCsl KaKOii — HUOYIb
CIIOPTUBHBIN paspsifi, CKaXKeM I10 BOJbHOI O0OpbOe (rmosiydeHHbIt 40 ser
Ha3aj), TO He COMHeBaiTeCh — CJIeJ0BaTe/ib U Cyabs, IOTUPAsT PYKK, Cpa3y
OTMETYT OIIPaBIbIBAIOIIYI0 BaCc HEOOXOOMMYI0 OOOpPOHY M B CEKYHAOY
«[IPUIIBIOT» BaM «HaHeECEeHME MeHee TSKKUX TeJIeCHBIX TMOBPEeXKIeHUN» —
BeJlb BbI XKe... «CIIOPTCMEH».

Cnenywiee (IMpakTUUeckoe) OrpaHMUYeHMe IIpaBa Ha CamMoO3alluTy.
@®opmanbHo 1Mo YK P® He TpebyeTrcsi, UTOObI AessHME ObIJIO COBEPIIEHO

TOJIBKO COBEpIIE€HHOJIETHMM W BMEHIEMbIM. HeO6XO,IU/IMaH o6op0Ha

6 Cm.: Bron. BC CCCP,1984, N2.5.
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dopmanbHO BO3MOXHA M  IPOTMB  HENCTBUII  HEBMEHSIEMbBIX U
HeCOBepIIeHHO/JIeTHMX  (T.e. He  OOCTUTIIMX BO3pacTa  YroJIOBHOM
OTBETCTBEHHOCTM — 16 seT). OgHAKO Ha IIpaKTMKe 0OOpoHA IPOTUB
HECOBEPIIEHHOJNIETHMX U  YMaJMIIEHHbIX [JO/sKHA OBbITh  OCOOEHHO
OCMOTpUTeNbHOM ¥ wagsgmein. [lopoii oOTBeTHOe TIIpUYMHEHME Bpeaa
MajoJeTHUM (TpabuTensiM M HapKoMaHaM) TPO3UT ykKe BaM YTOJOBHBIM
cpokom. CkaxkeM, Bbl IIpMexajJiM Ha CBOK Jayy M BUAUTE, YTO [BEPb
B3JIOMaHa, a B Heji I0OHble HapKOMaHbl KpylaT Bairy Meb6esb. Ho uTOOGbI
CaMOMY He MOAMNAacCThb MOJ CTAaThl0, BaM JIyyllle MSITKO MOMPOCUTDb UX BBIATU
(3aTem COCTaBUTb OIMCh YTPAYEHHOTrO U MPeabSIBUTb TPAKIAHCKUIA UCK YKe
K pomuTensim). Hu B koem ciyuae He TMaJIkOii, He OUTb MAaJIOJIETHUX, He
CTpeJISITh B HUX, ¥ He aybacuThb KyjJakamu. M160 B 3TOM ciiydae MMEHHO BbI
[moTepnieBmINii, a He rpabuTe/ib] pUCKyeTe TMOMACTh B KOJIOHMIO. A ecliu K
TOMY 3Ke yIllep6 Majo3HaunuTe/ieH (IOMHUTEe?), TO Y BaC 4 BOBCE He OCTAeTCs
IIIAHCOB 3aIIUTUTh CEOSI U CBOJ IOM.

[ToaTOMYy, pacCUMTBIBAsI HA CTAThIO 37 «HEOOX0OaMMasi 000poHa», BaM —
YyTOOBI CJTy4yaliHO He BBINTU 3a €€ paMKM — 3KeJjlaTe/IbHO Cpa3y IMoCTapaThCs
ornpeneanTb BO3pacT rocsrarens. CMmoxere? A axkceyepanus? A ecau BbI
OMIMOINCh M MIPUMEHWIN TaJKy (BBITOHSIS «MEJIKOT0» KPYLUIUTEJIS U3 IoMa),
TO MOJIYUYUTE CTAThIO 3a «II0O0OM» MUJIM, CKasKeM, «HaHEeCeHMe TeJIeCHbIX», a He
«HEeobXomuMyl0 OO6OpOHY» (3aIUTy) COOCTBEHHOrO Jmoma. M KOHEYHO
HMKAKOJ 06JIarOapHOCTM OT TOCYyAapCTBa 3a TO, YTO Bbl COKOHOMWJIM €TO
CuIbl M CpencTBa. A Bedb, NECTBUTENbHO C3KOHOMMWIM. K HeCyacTbio
MPOTUB TaKMUX JIMI[ y HAC almpuMopyu MOSKHO 3allMIIAThbCS TOJAbKO Ha OOIIMX
ocHoBaHMsix. lllaHCc 4yTO BamM JeiicTBMUSI OyAyT MPM3HAHBI CamMO3allUTO,

nnomHute(?) =1 :10. OguH K gecatu!
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OpHako, HEKOTOpPbIEe TOABVMKKM B TMOC/HEeIHME TOlbl, BCE-TAaKM, €CThb.
Hosas pepaxkuys ct. 37 YK PO (B 2002 r.), pacuimpsieT paMKu IIpaBOMepPHO
00OpOHBI ¥ TMpPU3HAHMUSI OOILIECTBEHHO I10JIE3HBIM NPUYMHEHME JH000TO
Bpela HalagaBlieMy, eCcay IIOCJAeOHMI OCyIIeCTBJSIJI HallageHue C
HacuaueM, OIACHBIM MJiSI >KM3HM 4YeJOBeKa, WM C pealbHOI YyIrpo30ii
MIPUYMHEHMSI TaKOTO Hacuausl JMOO HamajeHue ObIJI0 HeOXUITAHHBIM JIJIsI
obopousionierocsi. To ecTh TOJBKO B ciyyae Haubojiee OMaCHBIX U TSIKKUX
NpecTyIUIeHUA.

OnHako B TOM TO U [eJio, UTO OOJIBIIMHCTBO HacCeJeHMs yalle
OOHMMAIOT HallafeHus] M HAaCUIMSI He CTOJIb OMacHble OJISI KU3HU, T.e. He
CTOJIb 3HauuUTe/JbHble. Takme, Kak: «JauHslli B80NPOC», INeMEHMApPHOe
80pP0BCMBO MAZHUMOGOHA, 1200, 080Uiell, cmpolimamepuanos 8 cadax, dauax,
02opodax, y2oH eenocunedd, uHble nocsizamenbcmea Ha cobcmeeHHocms. Kak
BUIMM, IIOKa TOCyJapCTBO He XOUeT 3aHMMAaTbCS TaKOM «MeJIoubl», KakK
3al[UTa COGCTBEHHOCTMN.

Takum o6paszom, B P® mupoko pacmpocTpaHeHO HeOO0CHOBaHHOE
IIpUBJIEUEeHME K YrOJIOBHOW  OTBETCTBEHHOCTM JIUI, IIpaBOMEPHO
OOOpOHSBIIMXCS OT OOINEeCTBEHHO OIIACHOI'0 IocsAraTe/jbcTBa. IlompocTty
rOBOpSI, CyAbl He IpUMeHSIOT cTaTbhio YK P® «Heobxonymasi o6opoHa». OHU
He 3HAIOT, KaK €€ MPUMEHSTh, O0STCS €€ MIPUMEHSITh U TUXO CAOOTUPYIOT eé
TIpUMeHeHNe.

[lonTBEpAMM 5TO MHAHHBIMM CTAaTUCTUKM: BbiOOpouHOE M3yueHMeE
YTOJIOBHBIX JIeJI, pacCMOTpeHHbIX B 1988-1997 rr. mokasano, uTo B 56,5% us3
HUX [eiNCTBUS IOACYIMMBIX KacCallMOHHOM M HaA30pPHOJM MHCTaHLUSIMU
ObIM IIepecMOTpPEHbl ¥ TIPU3HAHBI COBEPIIEHHBIMM B COCTOSIHUU

Heo6X0oAMMOIi 060POHHI.
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To ecTb, BbICIINE CY/Ibl, TOUEMY-TO He O0STCS KBamM@uKaIuu mo cT. 37
— «Heobxonumasi o6opoHa». HampoTus, cydbl mepBOii MHCTAHIUM OOSITCS
IIPU3HABATh AECTBUS IO/IC/IeACTBEHHOTO «HEOOXO0AMMO 000POHO».

[IpyBOoAMM mHaHHBIE CYIEOHON TMPaKTUKM — YTO CYIObl OOBIYHO
MIPUCYKIAIOT 0O0POHSIOIIMMCSI BMECTO HeOOXOAMMO 000OPOHBI:

—B 69,2% (!) cnayyaeB Ccyabl KBaIMGULUMPOBAAMU  AeCTBUS
000POHSIIONIMXCS KaK IIPEeBbIIIeHNEe TIpeieI0B He00X0IMMOi 0O0POHBI;

— B 19,2% — Kak mpecTyIuieHus, COBepIlleHHbIe B COCTOSSHUM addeKTa.

—B 11,5% — Kak yMbllJIeHHble yOUICTBA UM TMPUUMHEHME TSIKKUX
TeJIeCHBIX IOBpexkIeHMii. MTak, BCé UTO YroJHO, TOJbKO He Heobxoaumasi
060poHa.

Husiine cynbl 60STCS OIpaBaaTeIbHbIX IMPUTOBOPOB U M30€ramT MUX.
bosTcsi uATM Ha KOHQPJIMKT CO CJIefloBaTeJsIMU U IIPOKYPOPCKUMMU
paboTHuKkamu. He 3abymem, uTo Te Benu cienctsue 2 Mecsia. OHuU
paboTtanu... I cymbe Henb3sl IepeuepKuBaTh UX paboTy. HemucaHoe Taoy,
obpikHOBeHMe. TakoBa cmaiika ¥ B3aMMOIIOJJEep;KKa CcjedoBaTtels,
IpoKypopa u cyna. K coxkaneHuio, TakoBa MpaKkTHUKa.

B 3TOM cmieKTak/ie y4aCTBYIOT BCe: CybU, C/iefOBaTeN, alBOKATHI.

Cyapu: [lesio gaxke He CTOJAbKO B amopdHOit popmynupoBke cT. 37 YK,
a B IeVCTBUSIX M TPYCOBATOM IMO3ULIUM HU3IIUX CYA0B. Buaumo cyabu 1aBHO
YCBOWJIM 3Ty XUTPOCTh MJIM, KAK TOBOPSIT, «0OBIKHOBEHME», KOTJIa IIPEKPACHO
IIOHMMAas, UTO AeliCTBUe TOAJIeKUT KBanubuKaluyM 110 OnpaBAaTelbHOi CT
37 YK, oHM TeM He MeHee KBaIMPUIIMPYIOT €ro 10 0OBMHUTEIbHBIM CTaThSIM
(cm. BbIme). Bugumo B cyme6HOI cucteme P® HerjiacHO MPUHSTO
BHyYTpeHHee paclipefejeHne QYHKIUA — «HU3IIME» CyAbl BBIHOCSIT

OOBMHUTEJIbHBIE IIpUTOBOpPbLI, a  BbICIINE (BerOBHbIe, O6HaCTHbIe)
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«TIOJTIPABJISIIOT» UX Ha OIlpaBaaTesibHble. He mpaBaa iu, mOXoxXe Ha UTPY B
3JIOr0-100poro cjemoBatensa. Mnu B «Ioxoit — xopouuiit» cyd. MecTHbI
Cyd, — MI0XOM. A BbICHIMIT — xopouuit. OH, Kak B CTUXaX — <«HEeOOCTYyIleH
3BOHY 3JlaTa», «M OYMbl U Jeja OH 3HaeT Hamnepéen». Mos, pallOHHbBIe U
TrOPOJICKME CYIbl <«OHIMOAMUCH», a o0O0JacTHble U pecIyoJMKaHCKMEe UX
«IIompaBsAT». M, Kak BUAMM, HU3IIME He O0sTCs «omubaThes». Ho mouemy —
TO BCer/a TOJbKO B cTOpoHY 00BuHeHMsI(!). Takke Kak IpojaaBell oIbaeTcs
BCEra B CBOIO II0JIb3Yy. 3a «OLIMOOYHBI» OOBMHUTEJIbHBIN IIPUTOBOP —
TIOKYPSIT. A 3a «OIIMOOUHBI» OIpaBaaTe/bHbIN, CKOpee BCero, HakKaxyT. BoT
B 3TOM M pasHuiia. [fIoromy To MbI U noayyaem u3 100% mpuroBopoB 56,5%
IepecMOTPOB U IepeKBaIudUKaIuii Ha «HeoObXoauMyl0 060poHY». TakoBO
pacmpeneieHue 3aaau U QyHKIUIA.

HakoHell, 614 COBETCKOTO UM POCCUIICKOTO CYOOMPOMU3BOJACTBA — 3TO
BHYTpeHHee ybexxkmeHue. Pemenus cyqoB P® ocHOBBIBAIOTCS, KAK M3BECTHO,
He TOJIbKO Ha 3aKOHe, HO M Ha BHYTpPeHHEM YOeXIeHuM CyJlei, a OHO
CKJIa[bIBAETCSI HE TOJIbKO Ha BCECTOPOHHEM M3yUeHUM BCeX OOCTOSITETLCTB
mesa, HO ¥ Ha COOCTBEHHOM MHEHMUM, OIIbITE, CYIIECTBYIOIIMX B HAyKe TOUKaX
3peHMssT ¥  HepeaKko MPOTUBOpeYaT CJAOXKMBIIMMCS B  0OIlecTBe
MpencTaBJAeHUsIM O  OOMYCTUMOCTM  TeX  WJIM  MHBIX  JOeCTBUIL
000pOHSIONIETOCSI B Haubosiee TUIIMYHBIX CUTyallMsIX, a IOpoii U Ha
BO3[I€MICTBUIM Ha pellleHNe PSA0BOTO CyAbM MpeacenaTess cyaa.

CnemoBartenu: Kpanmuduuupys messHue 0OOPOHSIONIETOCS IO CTaThbe
«I1060M» UM «TeJeCHbIe TOBPEXKIEHMsSI» — TYT BCE SICHO. A ecii K 3TOMY
COCTaBy 3aMYYeHHOMY CJIefOBaTel0 MpuaeTcss BA0OABOK [JOKa3bIBaTh
Ha/Inuye Heob6XoIMMoii 060poHbI? Bo-mepBbIx, cieoBaTe/b yABauBaeT cedbe

paboTy (0HO eMy Haf0?). BO-BTOPBIX: CPOKM, BeIb OH 00sI3aH YAOXKUTHCS B 60
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nHeli. B-TpeTbux, moKasaTe/JbCTBA CaMOOOOPOHBI, KaK IpPaBUIO, IIaTKHe.
Kakomy ciemoBaTeIl0 3ax04yeTcs IIOACTAaBASTbCS — BAPYT Cyd OTMEHUT
MUTOTU €Tr0 ABYXMECSYHO paboThi? A 3TO TBep/biii BHITOBOP OT Haua/JIbCTBA.
Takass oTmMeHa — 3To Opak B pabore ciemoBaTensi. M Takux [en Ha
cjlegoBaTesie BUCUT cpa3y mo 5-7. Kakasg yK TyT «Heo6xomaumasi 060poHa»?
Ha He€é y ciiemoBaTesisi HET HM BpeMeHU, HU CUJI, HU KelaHus. HarmpoTus —
cKopee 136aBUThbCSI OBl OT 3TOro «JgoBecka». Heobxomumas o060poHa
cJleoBaTe0 MelllaeT paboTaTb Kak KOCTb B ropie. ITosromy Tojabko 10%
BCEX JIeJ1 OKAHYMBAIOTCS «HEOOXOAMMOI 000POHOI».

Ho6aBum 1udp: 23% ONPOIIEHHBIX MNPAKTUUECKUMX PaOOTHUKOB
IIPAaBOOXPAaHUTENbHBIX OPTaHOB YyKa3alM, UTO MCHOBITHIBAIOT 3aTpPyAHEHUS
TIpU OIpeAe/ieHUM HaJIU4IMs COCTOSIHMSI HeoOXOoauMoii O06OpOHbI, a 44% —
IIpY YCTAHOBJIEHMM €€ TOIYCTMMBIX IIpeIesioB’.

AnBOKaThI [eICTBYIOT B YHMCOH CjeloBaTesIM U IPOKypOpaM.
BMmecTo mokasbIBaHMUSI HAJIMUUSI «HEOOXOMMMOI 0O0pOHBI», OHM YOEeKIaioT
OOBMHSIEMOT'O CMUPUTBHCS U IIPU3HATh BUHY, ob6ellas MMUHMUMAaIbHOE
Haka3zaHue. Ye/IoBeK, HaXOIsICh B CTENeHM OIpee/leHHOTO BO30YKIeHUST U
IIIOKa CcorJiallaeTcss C 3TUM [Opedjio)keHuemM. W OeicTBUTENbHO B
najbHeNIlIeM TPOUCXOAUT BCe MMEHHO TaK KakK oOemiaj aaBoKaT —
MMHMMAaJIbHBI/A CPOK M BCe IOBOJIbHBI: CJied0oBaTesib, IMPOKYpPOp, CYAbS U
alBOKAT, SIKOObI BBIMOJHUBIINMII CBOIO paboTy, MOOMUBIINCH «MSITKOTO

npurosopa». Ho rje cripaBeinBoCTh?

" TIpuBogutcs 1o: 3yeB B.JI., CtecHoBa T.H. [[pyMeHeHMe YTOJIOBHO-IIPABOBBIX MHCTUTYTOB HEOOXOIMMOI
060pOHBI ¥ KpajiHeit Heo6XoaUMOCTH. // BectHuk MBJI, P®, 1996, N96, c. 130.
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Camoe mevasibHOE, UTO CIIpaBeIJIMBBIM TaKOe pelleHMe CUUTAKT U
caMy IOJI3alIUTHbBIE, OCY>KI€HHbIE 3a IIpeBblllieHNe TIpeie/ioB HeE00X0IMMOT
000POHBI.

OTO He 3HAUUT, YTO YYACTHUKM MpoIecca He BUIOSAT TPaHU MEXIY
Heo0XoAMMOJ 000POHOI U IpeBbIIIeHNeM eé IpeaenoB. Buasar. [ToHMmalor.
Ho BceM Tak «yI00HO».

Pesiome:

Ilyist cymeit — 3To pacnpepesieHue QyHKIIMIA.

s ciemoBaTesieli — HEIPUSTHBIN JOBECOK.

JIJis1 amBOKATOB — 3a0bITh U MOABITPATh CyAbe U CJIeIOBATEIO.

OTcrofa 1 MpaBOCO3HAHME HaceJeHUsI, KOTOpoe, KOHEYHO, CJBIIINUT U
3HaeT, KaK BEepPIIUTCS CIpaBedJMBOCTb B «OpraHax» M cygax. B 3sTtom
OTHOIIIEHVY PSIAOBbIE TPAaKOaHe yKe HUMKAKUX WUIK3UIT He muTaroT. Jlydiie
CIIPSATATbCS OT BOpa — OTHOAThb KOIeJeK, YpOoXKail UM BeJOCUIIeNl, 4YeM
3alUIIATh CBOE Mobpo. [TpakTuka P® ybeskmaeT, UTo 3TO yMHee, 100 Tebs ke
3a 9TO M MOCAAIT. MHOTMM M3 HAcC B OBITY MPUXOAUIOCH CJbIIIATh MOA0OHbBIE
CyxaeHus. I oHM, K COXajJeHMI0 BepHbl. JItoay He yBepeHbl B 3allUTe
roCy1apCTBOM YECTHOTO Yeji0BeKa ¥ YeCTHOTO IMOCTYIIKA.

Ho B coBeTckoe BpeMs XOTb OblJa 3/7eMeHTapHasi IIpoIllaraHja
IpeuMyliecTB npaBooxpaHutenbHou cucrtembl CCCP. Bpimyckaanch
K/GuibMbl 0 paboTe cymeit u Heobxommumoit obopoHe. Ilomuure(?) — ¢
U3BeCTHBIM akTepom JKakoBbiM B poiau cyabu. ['paxxman CCCP Bcé ke
CTapajauCh HAYUYUTh TII0JIb30BAThCS ITUM MHCTpyMeHTOM. IlokasbiBaiu
CIIpaBeJIMBOCTb CYIOB, BBIHOCSIINX [OEMCTBUTEJbHO CIpaBejMBbie

MpUroBOpPHI. Ternepb 3TO «HeaKTyaJIbHO».
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[ToueMy HexkeJlaTeJIbHO IMOJIb30BaTbCSI PY>KbeM, MUCTOJIETOM, HOXKOM,
Majkoil, ecau Tebe VYrpoxkalOT U €CAM Ha TBOM yYaCTOK (MM
roCyJapCTBEHHbIN) MpULILIM BOpbI? UTo penats? M 1mouemy B TOM Ke
l'epMaHMy COOCTBEHHUK MOXKET YOUTh MejKoro Bopa. Ilouemy B Urtanuu
>KepTBa OrpabsieHMs] BIIpaBe CTpeasThb B rpaburesns. Ilouemy B CuHramype
KepTBa HacuIusl He OGOuTCs yOuTb HacuabHMKA®. I mouemy 3TO HeJb3s
nenatb B P®? Poccuiickomy cagoBony, OAaYHUKY, Blalelblly Momnena Win
CaJioBOJ JIOMAThl OCTAeTCsS pa3Be UTO <«IOroBapuBaThCsI» C TIpabureneM,
B3bIBAaTh K €ro COBECTM MJIM KaK CaMoOe «yCTpallawlilee» — aX YIPOXXaTb
BbI3BaTh MWIMIMIO. Beapb IpeCcTyIHOCTb cejiyac 4YyBCTBUTEJbHO Majo
MOJTAETCSI KOHTPOJIIO CO CTOPOHBI rocynapcTBa. OHO He MOKeT 00ecIieunTh
3allUTy [HOaxke IpaBa Ha KU3Hb. IIpM TaKuUX VYCIOBUSX MHCTUTYT
Heo0X0AMMO¥ 000POHBI TO/DKEH rapaHTUPOBATh BO3MOKHOCTH CAMO3aIMAThI
KM3HM, 3J0pOBbSl, HOOCTOMHCTBA, HENPUKOCHOBEHHOCTU JKMJIMILA U

MMYILeCTBa.

CPABHVM HOPMbBI YK PO C HOPMAMU ®PAHIIU, TEPMAHNMN,
NCITAHHNI.
1) YK ®paHiuyu He IOJb3yeTCs] TEPMMUHOM HeobXoayumasi 000poHa,
B3aMeH ero ymoTpe0bJiseTcs «IIpaBoMepHasi 3aluTa.
2) Bo dpaniysckom YK Mbl He YBUAMM JaXke TepMUHA «IIpeBbIlIeHNe

3alUThI», XOTS TaKOe IpeBbIllIeHNe UMeeTcsl B BUay B €T. 122-5 VK.

8 Tlo VK Cuuramypa (ct. 100) mpuuMHeHMe CMEPTM HaIaJalolieMy BO3MOXHO B C/ydyae HamlafeHus C
HaMepeHMeM YOMIICTBA, MPUUMHEHMSI TSDKKOTO Bpela 3L0POBbI0, M3HACMIOBAHMS, COBEPUIEHMS] UHBIX
HACWJIbCTBEHHBIX CEKCYAJIbHBIX AeiCTBUIA, TMOXUIIEHMS JIIOAe, HACUIbCTBEHHOTO JIMIIEHWUSI CBOGOIbI. B
HEKOTOPbIX C/Ay4asX NPUUMHEHNE CMEpPTU JMAOMYCKAeTCs ¥ IIpU 0COB0 OIacHBIX IIOCATATeNbCTBAX Ha
cobcTBeHHOCTH (cT. 103) — pasboe, rpabeske CO B3JIOMOM HOYBIO U T.II.
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I'naBHOoe: Kogekc He ornpenesisieT HUKAKUX I0OpUANYECKUX TTOCTIeaCTBUN
TIpeBbILIeHNS 3alUThI, KaK 3TO II0UYeMY-TO cAenaHo B YK PO.

DTO 3HAUMUT, YTO (paHIly3 He OOUTCSI MPEBBICUTH Mepbl 3allUThI, a
pycckuii 3apaHee 3HAET, UTO JII00OOe ero JieiicTBMe OYIeT He B ero MoJb3y.

T.e. B P® 3akoHOmaTenb cpasy «ObET IO pyKamM» YeCTHOTO 4YejI0BeKa,
CTaBIIEro >kepTBoi mocsiratenbcTBa. B Pd VK oGcraBiasieTr caMO3aliuTy
KpacHbIMM (y1a)kKamMu, T.e. psiOM OrpaHUYEeHUI, YCIOBUIM U YyTPO3.

— T'ocymapcTBo cTtaTbsiMmu YK roBopuT Ham — BOT UTO C TOOOi1 Oymer,
€CJIM ThI MIPEBBICUIIID.

— Bo ®panuuu YK, HanmpoTus, IOOLIpseT camosamuTy. ['ocyaapcTBo
roBopuT ¢paHily3aM — IIOJUIIMM HA BCEX He XBaTraeT — 3alllMUIaiTe cebs
camMy — IIpUMeHsIiTe J00ble MOAPYUYHbIe CPeACTBA — Mbl BCeraa Ha Balleit
CTOpOHE.

B P® ke mosyyaeTcsl, UTO JJIs1 TOTO, UTOObI 3aIIUTUTDb CEOST U IIPU STOM
CaMOMY He IIOIaCTh B TIOPbMY, HAaAO CHaudajga «pa3yMHO» U HOPULUYECKU
npodecCcMoHaJbHO B3BECUTh COPa3MepPHOCTb OTBETCTBEHHBIX HENCTBUI —
KyJIaK Ha KyJlaK, peMeHb Ha peMeHb, HOXX Ha HOX. IMCTOJIeT Ha MUCTOJIeT,
aBTOMAT Ha aBTOMAT, PAaHATOMET Ha 'PAHATOMET, TAHK HA TaHK.

B P® Bcé goCKOHAIbHO MPOMUCAHO, Keje300eToHHO. B YK PO ecth
oaxke psij CcroeuMaabHbIX CTaTeli O HapyLIeHUM YCJIOBUIA IIPaBOMEpPHO
samuTbl. CraTthu 37, 108 (yOMiCTBO TmpM IIPEBBIINIEHMM IIpPeJe/IOB
HeoOxomuMoit 060poHbI; 114 (MpUUMHEHME TSIKKOTO Bpelia 340POBbIO IPU
TIpeBbIIIEHNM TIpefe/ioB HeoOXOonuMoi O00OpOHbBI); CT. 61, 4. 2, II. «K»
(cMsirueHMe HaKa3aHMsS [pU  HAPYIIEHUM VYCIOBUM  IIPAaBOMEPHOCTU

Heo0X0oAMMOT 0O0POHBI).
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MoykeT MOKa3aTbCsl, UTO TaKas OeTaJlbHOCTb — 3TO Xxopoiio. Ho
oeTaqbHO, 3HAUUT OO/DKHO ObITh jyuile, yeM B OPI' winm @paHuum. A
pesynbTar xyxe. [louemy?

BugumMo IOTOMY, UTO y HAac, 4YTOObI B3SITbCS 3alMUIIATh CEeOSI OT
ToCSIraTe/IbCTBA HAI0 OBITh €C/iM He aKaJgeMMKOM, TO, KaK MMHUMYM,
nmpodgeccopomM YroJIOBHOrO IpaBa U Iiepel, TeM KaK HauvaTh 3alllMILaTh
cebs1, CBOIO JXEHy, CBOW [JOM, TOYHO BBICUMTATh pasMep U «YCIOBUSI»
MpaBOMEPHOI 3alUThbl, YTOOBI BaC CAaMOI0 CJIy4aiiHO He MOCaaAuIu BMECTO
HACTOALero rnpectynHuka. IIpaktuka CcymoB (CM. BBIIIE) CBULETELCTBYET
MMEHHO 00 3TOM.

3aMeTHuM, UTO «HeobXoaumMasi 060poHa» JTOMYyCTMMa He TOJIbKO IPOTUB
YIOJIOBHBIX JeSIHUI, HO U IIPOTMB agMMHUCTPATUBHBIX IMpaBOHAPYILIEHUN,
TaK KaK OHM TaKKe SIBJISIOTCS OEeSIHUSIMM OOIIEeCTBEHHO OMNAacCHbIMM, HO
OTAMYAIOTCSI OT TIPecTyIIeHUit MeHbIlleii CTeleHbI OOIeCcTBeHHO
ornacHoCTu. OOHAKO U TYT BUAMM BCE TY 3Ke YIPO3y CO CTOPOHBI TOCYyAapCTBa.
Ct.18 Konmekca 06 AMUHUCTPATUBHBIX ITpaBoHapyIlleHUsIx PO memaet Ty ke
OBIOIIYI0O IO pyKaM OTOBOPKY — <«Eciu npu smom He 0bL10 0ONYUWEHO
npesevliieHue npedenos Heo6xodumoii 060poHsl». T.e. 3aKOHOIATeNb 3arofs
ObET II0 pyKaM 4YecTHOro 4yesjoBeka: He 6epuch 3amumiaTh cebst! Byab
naccuBeH! OcraBarics pabom!

BripoueM, CTOUT M MCKATh B 3TO¥ 0€33aI[UMTHOCTY KAaKOW-TO TaiiHbIN
yMbIceq rocymapctBa? MoskeT ObITb eMy IIPOCTO He A0 3Toro. Pyku He
IOXOOSAT OO «Mmejoueli»? B KOHIle KOHIIOB, C 3TMM MOXXHO >XWUTb. A B
COBETCKOe Bpemsl Takas perjaMeHTalus BIIOJIHE COOTBETCTBOBAaJa
0011Ierocy1apCcTBEHHOMY IyXy. MbI €€ MPOCTO-HAIIPOCTO yHAc/Jed0Baau, KaK

YHacdJegoBaJin 1 MeTOoAbl CJIEACTBUA M 3alllUTHI. Buaumo cTojib BheBlIMecs B
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IUVIOTb Y KPOBb MPABOOXPAHUTEJbHOM CUCTEMbI TPAAULIUMU OOHUM OHEM He
MeHsII0TcI. Ho u 6e3 ymbIcjia IBHO He 0OOXOOUTCSI, MO0 Te HOPMbI, UTO
IEeICTBUTEIbHO He HPaBUINCh HAIIIMM BJIMSTEbHBIM CuiaM, yke 20 JeT Kak
OTMEeHeHbl U M3MeHeHbl. Begb HeoOXxomumasi 060poHa — 3TO HOpMa [JIst
C/1a0bIX, He TIpaB/a Jn?

A B Tepmanuum u O@PpaHUUMM XKepTBAa He CBSA3aHA HUKAKMMU
YCJIOBUSIMU M OrOBOPKaMM, HUMKAKMMM Yrpo3aMu U IIpefBapUTebHbIMU
pacueTamMu «COpasMepPHOCTU».

Hanpumep, YK ®paHiyum BoobIe He cOOepKUT OTBeTa Ha BOIIPOC, KaK
KBaIM(UIIMPOBATH IIpeBbIlIeHN e ITPeie/iOB 3allUThI.

CpaBHuMm: YK P®, HanmpoTuB, YETKO M OO0 IIOCIAeOHEro ITYHKTUKA
oeTalu3upyeT BCe COCTaBbl MPECTYIUIEHWMI, COBepIIeHHble II0 IIPUYNHE
TIpeBbIIIEHMS ITIpeJe/ioB  HeOoOXOAMMOI O000pPOHbI  (JIMUIIEHME KU3HMU,
IIPUMUYMHEHME TSIKKOT0 Bpea 340POBbI0).

[TepeBOAs Ha MPOCTOM SI3bIK, paHIMs HE YpaBHMBAET HAIaAAloIero u
000pOHSIONIerocs. 3allMIaoNIerocsl OHa CTaBUT Bblillle, He TPeOysl OT HEro
HMKAKMX I0Ka3aTeJIbCTB CBOE1 HEBUHOBHOCTM.

Harma ¢emuma cTaBUT HaMagaiollero ¥ 000POHSIONIErOCs HA PaBHBbIX.
/ TOT IpeCcTynnHUK, M 3TOT NPEeCTYyMHUK. V1 3TO ellé B ydllieM ciyJae.

OTO BaKHellllee NOCTUKEeHMe 3arajgHOro yroJjoBHOrO Ipasa. IMeHHO
JIOSJIbHOE OTHOIIIEHME TOCYIapCTBa K MPEBBIIIEHUIO TIPeIeIOB CAMOOOOPOHBI
nenaetT 35¢G@eKTMBHON 3alUTy BaKHbIX Ojar JMYHOCTU OT OIMACHBIX
NpecTyIIeHUA.

Komekc ®@paHUuUM BbIfENSeT CHElMATbHYI0 CTAaTbl0 O 3aliuTe OT
MOCSATAaTe/IbCTB COOCTBEHHOCTM — 3TO OYEBUJIHOE €ro JJOCTOMHCTBO.

CoOCTBEHHOCTh — TaM 3TO NUCTOPNYECKU BA’KHO.
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A B YK P® BooOIIe HET HOpPMBI O 3alllUTe OT MOCSATaTe/NbCTB Ha
COOCTBEHHOE XUJIMIIIE.

Cr. 122-6 VYK ®paHuum peryaupyer 3allUTy OT [PECTYITHBIX
MOCSTaTebCTB HAa COOCTBEHHOCTD U Kmauie. YI0BUsT 3aiiuThl B e€ YK He
ykasanbl (!!!) Ho, comocTaBiisii pasHble CTAaTbM, 3aKO4YaeM, 4TO 3alluTa
MOXKeT ObIThb COINpsDKeHa M C [PUUYMHEHMEM CEpPbE3HOTO Bpena
rocsrallineMy, KpoMe JUIIeHMs ero >Ku3Hu. Kpome XU3HU — J1H0007
OTBETHLIN Bpe[, HallaJawlemMy.

[TpeBblllieHMe TIpefesoB CaMO3allUThl OOmyckaeTcss BO DpaHUuUU
TOJIbKO B OJHOM Cjyyae — SBHOIO HECOOTBETCTBMS CPEICTB 3allUThI
TSDKECTU MPeCTyIVIeHUs. SIBHO, 3HAUUT ITOCTYIOK OTKPBITHIN, COBEPIIEHHO
O4YeBUIHbIN.

VK O®PI. Cratbs (maparpad) 33 YK OPI' cnenmanbHO ITOCBSIIEeHa
MpEBBINIEHNIO TIpeeoB HeoOXOnMMOoil 000pOHbI (MMEHHO TakK U
HasbIBaeTcs). A Ternepb — BHUMMaHMe! — 3aKOH 3By4YUT Tak: «Ecim amuo
MpeBbINIAET Ipeaeibl He00X0AMMOV 000pPOHBI M3-3a 3aMellaTe/IbCTBa,
CTpaxa MM UCIIyra, TO OHO He IIOJJIeKUT HaKa3aHuio». BOT BaM 1 oTBeT
Ha BOIIpoC — nouemy TaM 3pdeKkTuBHO, a B PO He paboTaer.

B VK O®OPI, kak m B YK ®paHUuM, He COOEPKUTCS CIlelMaIbHbIX
COCTaBOB IIPECTYIJIEHUI, HAMIpUMep, JIMIIEeHUS XU3HU WU TIPUINMHEHUS
Bpela 3[0pOBbI0 B pe3ylbTaTe TIIPEeBbIIEHUSI IIpPeJieIOB HeoO0XOIMMOii
000POHBI.

B ®OPI' Takke — HMKAK He KapaeTcCs MpeBbIlleHMe 3amuTbl. Hukakmx
IOpUANYECKUX TocaencTeuit. HampoTtuB — camosamura IIpSIMO U

HeABYCMBICJIEHHO ITOOHIIPSAETCA OCBO60)K,U,€HI/I€M OT HaKa3aHWA.
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BoicoUaimmyM [OOCTVDKEHMEM SIBJISIETCS M TO, YTO 00 3TOM HIPSMO
CKa3aHO B KOJIeKCe, a He BbIBOAUTCSI U3 CYIeOHOM MPaKTUKU, MO0 MHBIX
KaKMX-TO TPUHIIMIIOB M 3¢deMepHbIX Ipe3ymnuuii. Hu tam, HM TaM HeT
VIIOMMHAHUSI O HapyIIeHUM XOThb KaKMUX-IMO0 «yCJIOBUIA IIpaBOMEpPHOIA
3alUThI», KaK 3TO IMOYEMY-TO CHEJaHO B YKAa3aHHbBIX POCCUIMCKUX CTATbIX
VK. [la e1lié Tak JeTajJabHO.

HeMIiibl, KaKk M3BECTHO, HApOM >XECTKUI U OOBOJBHO CaAUCTUYHBIMN.
Ham u3BeCcTHbI Ha 3TOT CUeT HeMellkKue IOTOBOpPKU — «IIopsidok npesbiie
gcezo», «Ilopsidok dosxnceH Ovimbv» (Ordnung muss sein!) u gp. OTciooma u
rpenejibHasE HeMelKas SCHOCTb M MEeTOAMYHOCThb. XapaKTep Hapoza,
BUAMMO, He wusMeHwncsas u B ['IIP (meno BUAMMO He B IOJUTUYECKONM
cucteme). Henb3s cOpachiBaThb CO CUETOB M MHOTOBEKOBBIE TPaAMIIUN
Hapo/ia, TaK Ha3bIBaeMblli HallMOHAJIbHbIN KO, [TociemHuii, B CBOKO oyepenb,
caM JIeTepMMHMPOBAH IIPUPOAOI, KIMMATOM, JaHAIIa(TOM.

B 3TOM KOHTEKCTe BCIIOMMHAKOTCS JIMYHBbIE IEeTCKUe IepeXXuBaHMS,
KOTJIa CTOPOX OOIIecTBeHHOro cajma Ioh JleimumuroMm, 3aBUIeB Hac —
PYCCKMX MaJIbUMIlIeK KpaAylIuX C JepeBa TPyIIM — He KOJjebJsiCh, CHSI C
Tieva py>kb€ 1 6e3 pasayMuii Hauaa NaJuTh Ha IopaxkeHue.

B Poccum ke BuauMm cTpaHHble Belny. Hampumep, Hemesro Hasap
y3HaeM, UTO Jake TaKoi, Ka3ajaoch Obl, BAMSITE/NbHbIN HesiTeab Kak Hukura
MuxaskOB HUUEro He MOXKET I0e/IaTh C JepeBeHCKMMU POTO3esIMU, YIIPSIMO
JasSIMMM B €r0 HIDKEropoacKyl ycaabOy. BMecTo BHYIIUTENIbHOTO PYXKbS
OH BBIHYXXIeH — 10 cBemeHussMm CMU — pasbpachkiBaTh BOKPYT ycaabObl
raflok, HagesiCb XOTb KAaK-TO 3aTKHYTb [AbIpy B «TYMaHHOM» W

MMIIOTEHTHOM POCCUIICKOM IpaBe HeOOXOaMMOV OOOPOHBI.

111



Kcratu pob6aBum, 4UTO [aBHO IIopa paspeliuTh YCTAHOBKY B
MOMEILeHUSIX «3alIUTUTEbHbIX MPUCIIOCOOeHMT», K KOTOPhIM MOTYT OBIThb
OTHECEHBI KaK CIlela/ibHble TEXHUUYECKMEe Cpe[CTBa, TaK U MHbIe TIpeaMeThl
— IOCTYII B KOTOpble 6e3 pa3pelleHMs] COOCTBEHHMKA 3alipelneH (KalkKaHbl,
«TaI0KN», OTPaBJIEHHbIE TIPOAYKTbI MUTAaHWUS, HAIIUTKA U T.I1.).

Urak:

— VK OPI 3apaHee cumuTaer Jir060e MOCSTaTebCTBO IPECTYIIHbIM (Ha
>KM3Hb, 3[I0POBbE, COOCTBEHHOCTh). A B P® BaMm elie npuaeTcs J0Ka3bIBaTh,
YTO IOCATATEIbCTBO HOCUJIO TIPECTYITHBIN XapaKTep, a He Bbl CAMMU C OYXThI-
6apaxThl HIJIEMHYIM XOPOIIEro IPOXOKEro Ba3oil IO TojioBe (KOTOPYIO
3apaHee MPUTOTOBWIN [IJIS1 3TOTO).

— VK OPI' He ymnoMuHaeT cHeumajsbHO O BO3MOXXHOCTU 3allUThI
COOCTBEHHOCTH, MO0 OHa IMOApa3yMeBaeTcsl, Kak caMo c000¥ pasyMeloleecs.
(TnaBHOe T1ipM KBanmubpuKauum — ((aKT «ImocsaraTejbCTBa», a He
COpa3MepHOCTb OTBETHOI'O Bpeaa).

— VYK OPI' He packpsiBaeT CyYTM IIpeBbIIIE€HUSI IIpeneioB
HeoO0XO0aMMOJ 000POHBI (3TUM OH TOJIBKO Cy3UJ ObI PaMKU JOITYCTUMOTO
IpY caMo3aliuTe ¥ CHU3WI e€ 3QpPeKTUBHOCTD). 3aMeTuM, 4To B PD Bce 3t
IIYHKTBI IIpeie/IbHO JeTaJIbHO MPOIMCAaHbI. Pe3y/bTaT Ijia4yeBHbIN.

— YK ®PT" He comep>KUT CIeIMaIbHbIX HOPM 00 OTBETCTBEHHOCTH 3a
IIpUUYMHEHME CMepTU WM TeJIeCHbIX TIOBpeXOeHUil B  pe3yibTaTe
TIpeBbIIIeHNS TIpeie/ioB HeoOX0oauMoi 060poHbI. To ecTh — MoJTHast CBo6oAa
PYK IJ1 3aLIMIIA0IIEeTOCs.

B VK Ucnanumu 1995 r. MHCTUTYT HeOOXOAMMOW O0OOPOHBI ITOMEIEH B

rinaBe «OCHOBaHUS OCBO60)K,U,€H]/IH oT YI‘OJIOBHOIL/'[ OTBETCTBEHHOCTU».
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—B HEmM «3amuTa» paccMaTpMBaeTCsl KakK OCHOBaHMe  [jIsd
OCBOOOXIEHMSI OT YTrOJOBHOJM OTBETCTBEHHOCTU (B 3TOM MHPUHLMIMATbHOE
OTAMUYMe B3I/IsIIa 3aKoHogartesss McrmaHuyu Ha HeoOXOAMMYyI0 OOOpPOHY OT
poccuiickoro — YK P® He 0CBOOOXZaeT OT OTBETCTBEHHOCTU [aske IIpu
TIPU3HAHUU IEVICTBUI TUIla «HEOOXOAMMOM 000POHOII»).

— VK HcrnaHum MCKIIIOYAET «3alUTy», €CaU HamageHue WUCXOOUT OT
Jnia, He OOCTUTIIero BO3pacTa YrOJOBHOM OTBETCTBEHHOCTU WU
IIPU3HAHHOI'O HEBMEHSEeMbIM.

— 3aKOH paspeliaeT OXpaHITh COOCTBEHHOCTh OT ITOCSITaTeIbCTB, €C/IN
OHa TOoABepraeTcsl onacHoCTy Uiy norepsim. YCJIOBUN B 3AKOHE HET, oxu
PacKpbIBAIOTCS CYyneOHO MPaKTUKOIA.

— VYK HcmaHum peryaupyeT 3aiiuTy >KWInUIia WM IIOCTPOEK OT
HE3aKOHHOI'O NPOHMKHOBEHMSI MM NpeObIBaHMS B HUX (Kpaxka, rpabex,
HAaCWJIbCTBEHHOE MPUCBOEHME HEeABVMKMMOTrO UMYILEeCTBA).

— IIpenesnbl camo3aiuuTel B Mcrmanuu, Kak u B ®PI' He ocriapmuBaroTCs.
lx onpepnensert cyx. T.e. cyabl Ha 3amaze 6oyiee CBOOOIHBI B OLl€HKAX.

— 3aiuTa, MUCIoJb3yemMasl [ MpeceueHuss Wiau MpensoTBpalleHus
MPEeCTYIJIEHUSI  JO/DKHA  «COOTBETCTBOBATb  TpPeOOBAHMSIM  pa3yMHOI
HeoOxoaumocTu». ComepskaHue 3TOro TpeOOBaHMSI 3aKOH TaKkKe He
pacKpbIBAET, IMPefoCTaBJIsIs 3TO CyIaM.

— B Hcmanum takke He yrnoTpeObsseTcsl BbIpaskeHUe <«IIPEBbIIIEHME
TIpefesoB 3alIUThI» M HET CIIeIMaJIbHbIX HOPM 00 OTBETCTBEHHOCTU 3a
rpeBblilleHNe. Besgkas 3aliyTa mpaBoMepHa. OTO IJlaBHOe.

— Opuako Ucmanma umeetr u ocobeHHOCTh. B ctr. 21 YK Ucnmanum

MMeeTCsl TIOJIOKeHMe O TaK Ha3bIBaeMoOl «IIpOoBOKalMu» 3amuTtbl. Ee
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Ha/lMuMe B [OEeMCTBUSIX «3allMUINAIOIIEerocss» UCK/IIYaeT I[IPaBOMEPHOCTD
3amuThl. (Takoro nosoxkeHus B PO Her).

B P® — camo3aiuyuTa — 3TO MOTEeHLMATbHOE IIPeCTyIJIeHe.

B ®PI', ®panunun, Ucrnanuu, CIHA, ABcTpanuu — camosamura — 3TO
1oJie3Hoe, 0J00psieMoe U 3acay>KMBalolee 6;1aroJapHOCTU JII0.

B OPI, ®panuumu, CHIA, ABCTpanuu IPUHITO CUYUTATh, 4YTO IIpU
HeoOXoaMOJt 000pOHe HeT cocCTaBa IpecTyIvieHust. I gpyrux TOIKOBaHMIA
X KOJEKChl He JOIMYCKAaloT.

B CCCP u P® ecTtp HeMmaJli0 aBTOPOB, KOTOpbIE I10JIaralT, UTO
HbIHeITHSS popmynaupoBKa YK PO cT. 37. jaeT ocHOBaHMe CUYUTATh, YTO IIPU
HeoOXonuMoit  0GOpOHe  eCTb  COCTaB  ImpecTyrieHus.  ITpakTuka
TOATBEPXKIAET, YTO NeICTBUTE/IbHO €CThb.

HeCTBUTE/NIbHO, OH MPEeATIIoJaraeTcs y>xe B CaMOM COZep>kaHUM HOPMbI
CT. 37. Eciiu mepeBeCcTy €€ Ha IMPOCTOM SA3bIK — UYTh OCTYIWJICS, U ThI YKe He
0OOPOHSIOUINIACS, & CAaMbIii UTO HM Ha €CTb MIPeCTYIHUK. [IepeBOTHOBAJICS OT
HamageHusi M TIPUCTABJIEHHOTO K TOPJIy HOXA, yaapui Ba3oil B MOMEHT
HaCUJIMSI, ¥ BOT ThI y3K€ MMEHHO Thl «<HEOCTOPOXKHbIN YOUiiiia».

I'paHp MeXay caMOOOOPOHOI U MpecTyiienneM B P® HACTOJIBKO
TOHKA, YTO CKOpee MOKHO COMHEBATbhCSI B TOM, YTO OHA BOOOIIIE eCTh.

CynebHast TmpakTuka (OTMEHbI IIPUTOBOPOB) CBUAETEIbCTBYET, UTO
HOpMa CT. 37 Ha CaMOM Jejie TIOYTU He JA€T IpaBa Ha camMo3aluTy. PamMku
camo3samuTbhl B PO y3kM 00 HEBBIMOJHUMMOCTU. B 3amagHbIX CTpaHax —
IIUPOKMU.

YecTHblil yenoBek B OPI', ®panunum, Asctpanun, CHIA yBepeH, 4TO

rocyaapCcTBso BCTAHET HA €ro CTOPOHY. B P® yecTHBIN UyeyiOBeK YBEPEH B
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00paTHOM — YTO IOCYyJapCTBO He BCTAHET HAa €ro CTOPOHY, a OOBUHUT U
OCYOWUT.

[ToaTOMY eciu Ha Balll JaYHbI y4aCTOK IMMPUAYT HEIPOIIeHHbIe TOCTU U
Ha BalllMX IJ1a3axX CTaHyT cOOMpaTh Balll XXe ypoxkait, To B P® Bam syuiile He
MellaTh UM, a CAeJaTh BUJ, UTO BaC HET, WJI UTO Bbl STOTO HE 3aMeTW/IN.

A B OPI'. ®pannumn, CIIA, ABCTpasnu Bbl BIIpaBe CMeJIO CHATb PYXKbe
CO CTeHbI ¥ BBICTPEJUTD B rpabuTesis. Tak 3aKOH U Cy[, alipyMopy Ha CTOPOHE
YeCTHOI'O YesIoBeKa.

B P®, ecnu BBl CTaHeTe CUJION BBITAJIKMBATh rpabureseir co cBoeit
ITPSIIKM  WAM CBOEro AoMa, TO Bbl YKe He «00OpOHSIIomuiicsS», a
«Harnagawomuii». To ecTb yXe He OH, a Bbl — <«IepBOHAYAJIbHBIN
MPEeCTyNHMUK». /I He OH IIOJYUYMT CTAThi0 3a «IpabEx», a Bbl — UECTHbIN
yeJIOBeK — ITOJIYYMTE CTAaThlO 32 HAaHEeCEeHMEe eMY «IT000eB».

A eciu 3aMKHETECH Cylbe, MO0 CaemoBaTesi0, YTO Bbl M€/ iICTBOBAIN B
IIeJISIX CaMO3alUThl (HE0OXOIMMOJ 000POHBI), TO OHM Bac B JIYUIIIEM Cydyae
MOJHMMYT Ha CMeX. A B XyJIIIeM IIOJIyUMTe elllé 6osiee TSHKEMYI0 CTaTblo —
XYJIUTAHCTBO, TeJleCHbIe MOBPEKAEHMS U T.I1. (CM. CyIe6HYIO ITPaKTUKY).

Poccuiickuii 3aKOH M Cyn alpuMopu Ha CTOpPOHe TIpabuTtesis, Bopa,
HacwibHMKa. HOo mymaertcs, 4To Oejio He B HellpaBWIbHbIX HOpmax YK, T.e.
He B 3TOM «TeXHMUeCKOM» HemouéTe. Y 3aKOHOmaTess] ObIa M €CThb
BO3MOSKHOCTb UCIIPaBUTh IIOJIOXKEHME U «pa3paboTaTh» BCE, UTO HYKHO JIJIsI
3(pdeKTMBHOCTM HOPM O camo3amiuTe. Ha 3Ty TeMy 3aliuIilleHbl OeCSITKU
ouccepranuii — KaHOAUOATCKUX U TOKTOPCKMX. [IoCMOTpUTE CKOJBKO MX B
uHTepHeTe! A feno Hu ¢ MmecTta. M o1saTh cipocum 1rmoyemy? Befb BCE BaJIUTD
Ha «mioxoit» CCCP yke He mojaydaeTcsl, MO0 [aBHO «pa3paboTaH»,

YTBEPXKIEH U IeiCTBYeT HOBBIN KogeKkc. Ho BO3 1 HbIHe TaM. Yke HOBbIN YK
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P® mpeteprien okono 600 nameHeHUI. A HOPpMBI O CamMO3allUTe 4YeioBeKa
CTOSIT KaK BKOIIaHHbBIE 3aIlJIeCHeBeJIble CO/MAAThl. BOIIpoc — nmouemy IOHSTHE
HeoOXOomMMOi  OOOpOHBI He  MeEHSIeTCSI M OCTaeTcsd CTOJNb  Ke
«aHTMOOOPOHHBIM». [loueMy IpaBOIIPUMEHUTEIbHAS MPAKTUKA UYKIAeTCs
KaK OT'HS 3TOT0 YrOJIOBHO-ITPaBOBOro MHCTUTyTa. Hemopaborka? HemouéT
3akoHozaresnsi? Orpex peryratoB I'ocymapctBeHHOM ymbl? CiyuyailHOCTb?
Ommb6Kka? Bpemsa mokasaso, 4To HeT. J[ymaeTcsl, UTO B €ro M3MeHEeHUU He
3aMHTEpeCcOBaHbl HEMaJible M YMHbIe CUJIbl. UTO 3TO 3a Cujbl? BeposTHO Te,
KTO MpPeKpacHO TOHMMAaeT, Kakue I0C/IeICTBUS OymeT uMeTh (aKTUIYeckoe
OTCYTCTBME y pOCCUSIHMHA IIpaBa Ha camo3samury. He cTouT BOOOIIE
AyMaThb, YTO KTO-TO 4ero-To He IOHMMaeT.

[TosTomy dopMajibHO Mbl MMeeM IBYCMBICJEHHYI0 U Me3YUTCKYIO
dopmynupoBky ctatbu 37 VYK, KoTopasi Ha3bIBaeTcsi TPOMKO —
«Heobxonmumasi ob6opoHa». M Bpome Obl (opMyaupoBKa Tpo3Hass U
yoenutenbHasi. Ho @dakTtuueckm w3 cT. 37 TIIPOCTON UeNOBEK,
COOCTBEHHMK, He IMOJIy4aeT HMKAKoro npasa. OnyH uiiemM — JIBa B yMe.
BoeIcInii opuaNMYeCKMii IUMI0TaK — 10 (popmMe — IIpaBo, IO COAep>KaHUI0 —
6ecrpaBue. Hopma ecTb, peasbHOIO mpaBa HeT. JlymaeM, moyemy?

MO>XHO KOHEUHO BCE CBAJINTh Ha rocygapcTBo. Ho 6ymemM 0O6beKTUBHBI
— TOCYyJAapCTBO KaK HMKTO [APYroy, 3ayHTepecOBaHO B CIIOKOMCTBUU U
YCTOVMUYMBOCTU CTpaHbl M o0O6miecTBa. EMy, IO ompefeneHuio, He HyXHa
BbICOKAsI CMEPTHOCTb WM MHOrOKpAaTHOE yBeJnYeHMe IIPeCTYITHOCTH,
pacuiaTeiBawlnee <«JIOAKYy» BjacTu. HarmpoTuB, rocammapaTr HYXXAAeTcs B
IIPOYHOCTU «Kpecja» a He B MOANWIMBAHUM CyKa, HA KOTOPOM CUIMT.

Bo3HMKaeT BOIPOC — KOMY TOra?
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OTBeT Ha MOBEPXHOCTM — TeEM, KTO JIOBOJIbHO JIETKO CyMeJ HOOUTHCS
npuHATUS HOBOTO YK B 1996 1. KTO, C Tex mop, cymMe/-Taky BHECTU B HEro
6osiee 500 ucropaB/ieHMiI M OOMOJHEHUN. Y TakKe JIETKO «BbIHEC» M3 HEro
HEeHY>XHble HOpMbI. I HMKaKoe rocymapCTBO He CMOIJIO 3TOMY IOMEIIATh.
3ameTbTe, coBpeMeHHbIi YK cyliecTBeHHO OOHOBJIEH II0 CPaBHEHMIO CO
crtapsiM. OgHako cyTbh «Heo6xommoii 060poHbI» He M3MeHMIach. E€ Kak He
6b1J10, Tak U HeT. [Touemy?

U mepBoe MpearonokeHe — y rocygapcTBa pyku He oxonsT. Bropoe
M O4YeBUAHOe — JMbepaJbHO-IEeMOKpaTUIYeCKMe CUJIbl, IIPOHM3aBIINE
OpraHbl BJIaCTU OT II€HTpa OO PErMoHOB, He HYXXOAITCS B YCTOMUMBOCTH,
YKpeIUIeHM TOCYyIapCTBa, YBEIMYEHUM YPOBHS, IIPOAOJDKUTETbHOCTMH,
KauecTBa KU3HU. OHU CTPEMSTCS K BCECTOPOHHEMY YXYAILIEHUIO CUTYalUU U
K PeBOJIIOIMOHM3AILMM O0IeCTBa, roCyIapCTBEHHOMY MepeBOpoTy. [dymaio,
3TO OYEBUOHO. DTU CUJIbI YK€ CaMM COCTOSIT B rocamrapare ¥ BbICTYIIalT OT
JIULa roCyAdapCTBa, KOMIIPOMETHUPYS rOCyAapCTBEHHYIO BJIaCTh.

[ToaToMy, aOymaeTcs, Mbl M [ajbllie YBUAMM COBEpPIIEHCTBOBAHME
VIOJIOBHOTO  3aKOHOHaTenabCcTBA. Ho, wucxoms u3  «IubepasbHO-
IEeMOKpaTUYeCKOM» JIOTUKM, Mbl, K COXaJ€HMI0, HUKOrOa He YBUIAUM
HMKAKMX CYLIHOCTHBIX M3MeHeHui1 CcT. 37. [lokimazm coctasiieH B Mae 2011 r., a
B ceHTssOpe 2012 r. BBIILIO YKe HOBoe TIioctaHoBieHne BC P® o
HeoOxonuMoit obopoHe. UmuTaem UM yAouBAsSeMCSI — MMEHHO TaK BCE U
IIPOMCXOOUT, KaK MbI MpeacKasbiBaau. HoBoe MmocTaHOBIeHME, a MeXaHU3M
CTapblii — HUMKAKUX CYIIeCTBEHHbIX M3MeHeHMN. [lyMaeTcs, UTO TakK, CKopee
BCEro, OHO OyaeT M Aasblile, MO0 O6ojiee PaspylIUTEIbHOIO MeXaHM3Ma Kak

HeoOXxomumMasi 000pOHa IIO-pyCCKM [JjisI  MpaBOOXpaHeHUsT B PD
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OEeCTBUTEJbHO TPYOHO MOpUAyMaTb. BUTUM OeMOKpaTuu [OeiCTBUTEIbHO
3HAIOT CBOE [eJIO.

Ob1iee pespoMme:

3amagHbple  TOCyJapcTBa  M30eralT  AeTaauM3alMy  MHCTUTYTA
Heo6X0oAMMOJ 0G0POHHI.

Poccmitckuit YK HampoTMB — MakCUMMa/IbHO JeTaiu3upyeT u [0
rocjieiHelt 6YKBbI IIPOIIMCHIBAET BCE €€ MpaBua.

P® He ocTaB/isieT Ha YCMOTPEeHMe CyJeil HM OOHOTr0 BOIIpoca.

3anagHble CTpaHbl MAKCUMMAa/IbBHO BCE OTAAKT HAa YCMOTPEHME U OLIEHKY
Cy[I0B.

B P® — wncTopmuecku CJIOXMBIIEECS HegoBepue K CygaM CO CTOPOHBI
rocygapctsa. OJTo 0ojbiioit MMHYC 1 3hGeKTMBHOCTM IpaBa Ha
camo3amuty. B P® — kejmaHue BCe CTOPOHBI XM3HU COXPAHUTh IIO[,
KOHTpOJIEM TOCYOapCTBa — IO MPUHIMUIIY BCE YTO He pa3pelieHo — TO
3arpelieHo. AToT Ayx 1 OykBa YK mouTu He uameHmanuch 3a 20 jget. OTciona
— CTOJIb TIOJIpOOHas AeTanu3alusl HeoOXoauMoli 0O0POHbBI U ee IIpelesioB
(KOTOpOJ HeT B 3aMaJHbIX CTPAHAX).

CrnemoBaTenM U CyObM OOSITCSI IepecTynarb 3Ty TPaaUIMIO U
CO3HAaTeJIbHO 130€eraloT ompaBaaTe/IbHOM KBaIM(PUKaI MM B CBOUX PellIeHUSIX.
OHa cjoXkHa M omnacHa 1jig HuxX. Ho 6e36013HeHHO MIPUHMMAIOT eBa M He
N100YI0 OOBMHUTEIHbHYIO BEpCUIO, UTHOPUPYSI MaJIOIIOHSITHYIO,
MIPOTMBOPEUMBYIO, aMOP(GHYIO HOPMY O He0OXOOMMOI 060poHe.

3arazHble CTPaHbl HE YPAaBHMBAIOT HAMaaIoIIero 1 000poHSIIOIIEerocs.
3alMIIAIoNIerocsl OHM CTaBsIT BbIllle, He TpPedysd OT Hero HUKAKUX

I0OKa3aTeJIbCTB CBOe HEBMHOBHOCTM.
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Poccust ske CTaBUT HaMaaalollero M 060POHSIONIEroCcs Ha OJHY JOCKY.
Ob6a — 1pecTymHMKM. ITO BasKHeiIlee MOCTVKEHME YroJOBHOIO IIpaBa
MHorux crpad. Mmenno JIOSJIbBHOE u paske omoOpuTebHOE OTHOIIEHME
roCy/apCcTBa K IPEBBIIIEHNIO TIPee/ioB caMOOOOPOHEI AeaeT 3PheKTUBHOIM
3aIUTY BasKHBIX OJIaT TMUHOCTY OT OIACHBIX IIPECTYIIIEHUIA.

B ominume oOT 3amagHbIX CTpaH, y P® — OTHOIIeHMe TOJbKO
KapaTeJibHoe.

Poccuiickue nmpaBoOXpaHUTEIbHbIE OPTaHbl U CYyAbl HE BEPST YE/IOBEKY.
B pacuer IMpuHMMAETCS B OCHOBHOM OOBEKTMBHO MMeOIIee MeCTO
HamageHue. Y ecsim yeloBeK B COCTOSIHMM CTpecca OIIuMbCs, HeageKBaTHO
OLIEHWI YTpO3y M Hecopa3MepHO OTBETUJI, TO YK€ OH, a He HallaJarolIuii,
MOJIYYUT CPOK 3a HaHeceHMe... [locsiraTeabCTBO 00s13aTe/IbHO JIOJIKHO OBITh
JIUIIIb OObEKTUBHO OOIIECTBEHHO OITACHBIM.

B samagHbIX cTpaHax O6epeTcs B pacueT CyObeKTMBHAs CTOPOHA U He
CTOJIb Ba)KHO ObLIa JIM peajibHasl yrpo3a MJIM caMo0OOpoHa Oblja MHUMOIA.
JeiicTBUTEIbHO, KaK MOXXET MepeBOJTHOBABIIMIACS Ue/IOBEK «OOBbEKTMUBHO» U
TOUHO B3BECUTh BCE «3a» U «IIPOTUB» CaMoO3aluThl. [IjIs1 3amagHbIX CTpPaH
B)XHO BOCIIpUSITME OOOPOHSIIOIIMMCSI CUTyallMu, a He CTOJbKO eé
peanbHOCTb.

HakoHell, 3a1MThl COOCTBEHHOCTM B IOPSAKE CaMO3allMThl Y HAC 0
cux mop Het. C 1917r. B CCCP He m106M/IM COOCTBEHHOCTh. V1 HbIHE HeET
HOPMBbI 0 HeOOXOAMMOI 0600pOHe cOOCTBeHHOCTH. Tpaauiims.

Haxke B Hauvasie 20 Beka He ObUT OKOHYATE/NbHO CHOPMYIMPOBAH KPYT
00BEKTOB, IPY 3al[NUTe KOTOPBIX MpMMeHMMa Heobxoaumast o6opoHa. Tak, B
PykoBoasMx Hauaiax mo yroaoBHomy npaBy PCOCP 1919 r. Heob6xoaumas

060p0Ha OOITYCKaJIaChb JIMIIb OJId 3alllNUTbI CBO€J JIMYHOCTU WU JIMYHOCTU
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npyrux; B YK PCOCP 1922 r., mobaBmiach 3aliuTa ImpaB 000POHSIONIErOCs U
npaB Apyrux Jjui; B OCHOBHBIX HauvajaxX YroJIOBHOTO 3aKOHOATe/IbCTBa
CCCP u coro3HbIX pecny6auK 1924 r., Kpyr 00beKTOB ObIJ pacIIMpeH 3a CUeT
MHTEpPeCcoB rocyaapcTa, a B 1958 r. — K HUM ObUIM [00aB/I€HbI MHTEPECHI
obiectBa. Ho Toibko He COGCTBEHHOCTD I'PaskIaH.

JXpgém Korga rocymapcTBO IIPOSIBUT BOJIKO M OAaCT HaM, HaKOHeII,
MpaBo 3alIMUIIaTh CBOE XMJIMIIE, yY4acTOK, MallMHYy, Aady, rapax, depmy,
cobaky, kopoBy. B YK P® mpobsema 3ammuThl COOCTBEHHOCTH, KUAuILA (B
cydyae BTOpPKeHMSI B Hero) He pelieHa. E€ Tam ripocto HeT. VI 3TO mpu TOM,
4yTO B PO exxerogHoO perucTpmUpyeTcsi OKOJIO 3 MJIH. IIPeCTyIVIeHUA. XUIeHUS
1 0COOEHHO Kpaxky, (TaliHOe IPOHMKHOBEHME B IIOMeEIlleHMEe) COCTaBJISIIOT
60Jiee TTOJIOBMHBI U3 HUX. OUeHb TpeOyeTCs MPUHSITHE CHelaabHOM HOPMBbI
O 3aluTe COOCTBEHHOCTM ITyTEM aKTa HeoOXOAMMOi OOGOpOHBI, KaK 3TO
caesiaj TOT ke paHITy3CKMii 3aKOHOAATeJb.

[To manapiM MBI P® B 1997 romy, OT pyK IPeCTYITHUKOB IIOTuOJIO
62500 uenoBek, cBbimie 101000 rpaxkmaHaM ObUI HNPUUYMHEH TSIKKUIA Bpe[
3I0POBbIO, O0JIee yeM B 3 pa3a I10 cCpaBHEHMIO ¢ 1996 T. yBeIUUMIOCh YMUCIIO
MpeCcTyIVIeHUI, COBEPIIEeHHBIX C TIPMMeHeHeM OTHeCTPEe/JIbHOrO U ra3oBOro
OPY>KMSI, B3pbIBUATBIX BEIIECTB U B3PBIBHBIX YCTPOICTB (13 39300 1mom06HbIX
npectyrieHnit — 6700 coctaBuiaM youitcTBa U MOKyIleHUs Ha HUX, 6500 —
MIpUUMHEeHMEe TSKKOro Bpena 3m0poBbio, 9400 — pa360m), B KaXKAOM IISITOM
cyobekTe P® yuactunuch rpabexu, B KakJIoOM TpeTbeM — pa3bou, Ipuyem
cpeay HMX B JIBa pasa OoJibIlle COBEPIIEHO MPeCTYIUIEHMUI, COTIPSIKeHHBIX C
TIPOHMKHOBEHMEM B XUJIUIIA M MHbIE TTOMEeILeHWSI.

JXmeM Korza rocymapCcTBO 3alllMTUT HAc OT Joboro cyb6bekTa

HamageHus, OyAb-TO MaJOJEeTHUI, YMaJMUIIEeHHbII WIM [1eecIOCOOHbIN.
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JlejicTBUTEIbHO, IIPMMEHEeHMe CUIbl K IIOCSITaTeJ 0 He MOXKeT ObITh
TOCTaBJIEHO B 3aBMCUMOCTb OT OCOOEHHOCTEN CyObeKTa IoCsATaTe/bCTBA —
MaJIoJIeTHUI, yMa/IMIIIe HHbIN UV 1eeCIIOCOOHbIA.

JKoéM, 4TOo MCUe3HYT MCKIIUYEeHUS] U3 OOIIeCTBEHHON OITaCHOCTMH.
JlejicTBUTEIbHO, CTeneHb OOIIeCTBEHHOM OMNAaCHOCTM IIOCSraTe/IbCTBa He
IO/DKHA MMeTh HMKAaKoro 3HaueHus, Pasmep yiiepba He IOJ/IKeH BJIAMSTb Ha
KBaIM(UKAIMIO CTeIIeH) O0IIeCTB OIacHOCTMU.

Ho ocraercss u elé oAuH CIIPaBedJIMBBIII BOMNPOC — II0YEMY ITU
Hecypasuilbl A0 CUX MOp CYIeCTBYIOT B HameMm YK? M mouemy HUKakue
M3MEHEeHMS U OOTOJHEeHMS YIIOPHO He 3aTParnBarT ITOT )KM3HEHHO BasKHBIN
MHCTUTYT. [IeiiCTBUTENbHO CTPAaHHO. By/ITO KTO-TO TIIATEeIbHO 06eperaeT ero
yke MHorue rogpl... Kto 1 3auem? [Ipyroro BbiBOZa (CM. BbIIIE) CHAEIaTh HE
yaoaeTcs.

Takum 06pasom, poccuiickoe rocyIapCcTBO, K COKaJIEHMIO, 10 CUX TIOP
He IPUBETCTBYET CO3HATe/JbHbIX M aKTUMBHBIX IPaKaaH, AeCTBYIOUIMX
CaMoOCTOATEeNbHO. OTCTOSTh CBOI0 HEBMHOBHOCTb KaK 3allMIaBIIErocs,
KepTBe ceroaHs (Io4YTu) He yAaeTcsl.

3aMeTMM TakKke, 4TO Aa’kKe YUYEHbIe BOCHPUHSIIU U TUPAKUPYIOT STOT
HeraTUBHBIV IMadoc pPOCCUIICKOTO TIOHSTUSI «HeobXomumasi OOOpOHa».
BMecTO MO3MUTUBHO HAIlIOJTHEHHBIX CJIOBOCOYETAHMUI TUIIA: NPUBEMCMB08AMDb
HEOOXOIMMYI0 000POHY, NOOWPIMb, CMUMYAUPOBAMb U T.I1., IOPUCTDI JIUIIIb
«donyckarom» HeoOXOOMMYyI0 O000pOHYy U He 0ojee. «IOITYCKalOT».
Cornacurech, 3BYUYUT TakK, OYATO 3TO HeKasl BbIHYKJIEHHAs TOIOJHUTEeIbHAS
Harpyska, KOTOPYIO IIPUMHYXKOEHBbI «IOITyCKaTh», a He MPUBETCTBOBATD,
CTUMYJIMPOBATh M IOOHIPSITh. Tak, OyATO camo3aliura — 3TO YXKe He

KOHCTUTYLIMOHHOE IIpaBO, 4 MAJIOIIPUATHAA O6$[38.HHOCTI), «JOITyCKaemMas»
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CJIeCTBMEM JIUIIIb 110, HEKMM JaBjieHueM U B Bue uckiaoueHus. TpebyeTtcst
HeMajas BOJISI claemoBaTesisl, UTOObl «JIONMyCTUTb» M TIPU3HATHb Bac
000POHSIIOIIVIMCSI.

CeroiHs rocymapCTBO He OHOOpsieT camo3aliuTy TpaxkaaH. [TosTomy
HOpPMBbI O camo3saniuTe B P® Ho/KHBI ObITH YIIPOIIEHbI HACTOIBKO, UTOOBI
TOTEHUMAIbHBIN MMOCATAIINI YKe M3 CaMOr'o TeKCTa YroJIOBHOTO KOAeKca
MOT y3HaTh, UTO IIOCJIENCTBUS MCIIOJb30BaHMUS IIPOTUB HEro CUJIbI MOTYT
OBITH JIOOBIMM, BIUIOTH OO INpUUMHEHMUSI cMepTu. VI camoe rjiaBHOe — UTO
roCyIapcTBO O00psieT MOoA00HbBIe NeiiCTBYS 0O00POHSIOIIErocs.

COOTBETCTBEHHO KOJMYECTBO OTOBOPOK M OrpaHMUYEHUI IpaBa Ha
caMo3aliuTy, MnoAo6Ho 3apybexxHbiM VYK, OOMKHO OBbITh CBelIeHO K
MUHUMYMY, a JIy4llle K HYJIO.

B 3akoHOmaTe/NbCTBE O HeOOXOAMMOJ O0OOpOHE HET UETKUX
BbIBEPEHHBbIX (POPMYJMPOBOK. JTO BjedyeT HEOAMHAKOBOe ero IOHMMaHUe,
KaK YYEeHbIMU-KPUMUHAJIUCTAMU, TaK U CJeOoBaTeJsIMU [O3HaBaTelIsIMMU,
CYyIbsIMM, OOBIYHBIMM TIpaxkgaHamyu. HesicHocTb HOpmbl cT. 37 YK PO
SIBJISIETCSI OOHOM M3 BaXKHEMIIMX MPUUYUH, COEPKMUBAKOIIMX MPAKTUYECKYIO
peanu3ainyio CyObeKTMBHOrO IipaBa Ha 000poHYy. HesiCHOCTb HOpPMBI,

paspelramlieir caMooO0OpPOHY, HO JKECTKOCTb HOPM, OTPaHMUMBAIOIINX €€,
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NMPUHYOUTENIbHbIE MEPbI B YTOJIOBHOM NMPOLECCE ®DUHNAHOUN
Makcum KopTyHoB®

AnHoTanus: JlaHHasI CTaThsl IIOCBSIIEHA MepaM MPUHYKIEHUS B
OUHAIHAMMY, O0COOEHHOCTSIX MX MNpPMMEHEHUM, a TaKKe OOCTOSITeNbCTBAX,
yKa3bIBaloIllyie Ha HEOOXOAVMOCTb UX MPUMEHEeHMSI.

KinoueBbie cjoBa: Mepbl MNPUHYKIEHMS, apecT, MoMelleHue IIOof
CTpaxy, «IOACAyIIMBaHME», BU3yaJbHOE U TeXHUUYeCckoe Hab/IoAeHe, areHT
TIOJT IIPUKPBITUEM.

ENFORCEMENT MEASURES IN THE CRIMINAL PROCESS OF FINLAND
Maxim Kortunov’

Abstract: The paper focuses on the enforcement measures in Finland,

features of their application, as well as the circumstances indicating the need

for their usage.

Key words: coercive measures, arrest, detention, “listening” visual and

technical surveillance, undercover agent.
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B O@OuHASHOIMM  OCHOBHBbIE  YrOJIOBHO-IIPOLIECCya/ibHble  HOPMBI
ycraHoBieHbl KoHcTuTyumeit u 3akoHamu: «O momuimm» 1995 r.!, «O
IpYMEHEeHUM TMPUHYIUTeIbHBIX Mep» 1987 1.2 u «O mpOU3BOACTBE
rpeaBapuTebHOro ciaeactsus» 1987 r. OCHOBHBIM K€ 3aKOHOM B ITaHHOM
chepe BoicTymaeT Komekc «CymeOHbIX IIpoLeAyp», KOTOPbI M3HAUYAIbHO
aBisiics yactbio O61ero lIBenckoro komekca 1734 romas.

VYronoBHoe nipaBo OuHasgHAMM peryaupyerca YK 1889 ropa, KoTopblit
BCe ellle B CujIe, XOTS ObLI CYIeCTBEHHO M3MeHEeH C MOMEHTA ero MPUHSITHS.
O6bmas yacTh 3akpeIrvieHa B riaBax 1-9, a crenmanbHast B riaBax 10-51 VK.
3akoHbI «O TIpUMeHeHUN IPUHYANTENbHbIX Mep» 1987 1. u «O mpou3BOACTBE
IIpeaBapUTeIbHOTO CleacTBus» 1987 1. ObUIM MPUHSITHI C  1I€JIbIO
YCTAHOBJIEHUS IIpPaB MMOJ03pPeBaemMoro.

PaccienoBaHue mpecTyruieHuin peryanpyercs 3akoHoMm (1987/449) u
3aKOHOM O IIPUHYIUTENbHBIX cpeacTBax (1987/450). O6a BcTynmmau B cuiy 1
sHBaps 1989 roma.

Ilenp  paccinemoBaHMs  SIBJISIETCS  BbISICHEHME  OOCTOSITE/IbCTB
MIPEeCTYIJIEHMSsI, TIPY KOTOPBIX OH OBIJIO COBEPIIEHO, JMUYHOCTh CTOPOH, a
Takke Apyrue ¢akTopbl, HEOOXOAMMble [JisI TIPUHSITUS pelleHus O

IpeabsaBJIEeHUN OOBMHEHMS. ,Z[OCY,U,Q6HOI‘O cieaCrsmdad  IIpOoBOAUTCA B

! ThePolice Act (493/1995) // URL:
http://www.finlex.fi/en/laki/kaannokset/1995/en19950493?search%5Btype%5D=pika&search%5Bpika%5D=t
he%20Police%20Act%20 (nata o6paienus: 20.10.2013).

2 The Coercive Measures Act (450/1987) // URL: http://www.finlex.fi/fi/laki/ajantasa/1987/19870450 (maTa
obpamienns: 20.10.2013).

 Cm. Buprokos I1. H. MexxgyHapogHoe MpaBo: yueGHMK. 6-e u3m. — M: I0paiit, 2013.
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orpenesieHHble CpPOKM, YCTAHOBJIEHHbIe 3aKOHOM, TIIOC/ie Yero BCe
I0Ka3aTeabCTBa I10 JeJTy JOJIKHbBI ObITh MPeACTaB/IeHbl B Cya?.

K OCHOBHBIM TIIpMHLMUIIAM IIpefBapUTEJbHOTO paccienoBaHus,
3aKpeIvieHHbIM B CT. 5-12 3akoHa «O MOpoOM3BOACTBE MpeaBapUTEIbHOrO
paccienoBaHusi» 1987 r., OTHOCSITCS.

— [Ipe3ymmuus HEeBMHOBHOCTU. [IaHHBIV TIPUHLUMUII 3aK/IH0YAETCS B
TOM, YTO KaXKIoe JINI0 B XOJe IpefBapUTEeJbHOTO pacciesoBaHus IOJIKHO
paccMaTpuBaThbCsl KaK HeBMHOBHOe. Ilomo3peBaeMblii WM OOBMHSIEMBI
yMeeT IPaBO XPaHUTb MOJIYaHME UM He COBepIllaTh HMKAKUX OENCTBUI, C
11eJIbI0 YCTAaHOBJIEHUS €r0 BUHBI.

— IIpaBo Ha amBokaTa. /Io IpoBejeHMs IOMpoca JUIO TOKHO ObITh
yBeJOMJIEHO O ero IpaBe Ha IIOMOIIb aIBOKATa B X0O4e paccaefoBaHMs.

— Ilo npockbe morpaniMBaeMoro, Ha JOIMPOCe MOKET IPUCYTCTBOBATh
CBUETEeJIb, eCJIM ero MmokasaHus MOTYT ITOMOYb pacc/ieJOBaHUIO.

— [IpenBapuTenbHoe  paccienoBaHue  OO/DKHO  IIPOBOAUTHBCS B
Pa3yMHBII1 CPOK.

— [IpaBa momoO3peBaemMOro He [OJ/DKHbI HApylIaTbCs B CTENeHU
O0JIbIIIel, UeEM 3TO HEOOXOAMMO IJIS paccaeI0BaHMsI.

— I[Monmuuusi nmo/mkHa MHMOPMUpPOBATh JIMIO, HaxoAsIleecs O[T,
CJIeICTBMEM, Ha BCeM IIPOTSDKEHMM paccieqoBaHMsl, OCOOEHHO B Ciaydyae
M3MEHEeHMS ero CTaTyca.

— Haubonee BakHble Mepbl IMPUHYXAEHMS B YTOJOBHOM IIpoliecce

ABJIAIOTCA 3ad€ep>XaHne, apeCT U IIOMeIlleHMe 110 CTpa>Ky5.

4 CMm.: Bupiokos I1. H. ITpegBapuTeibHOE paccjieJoBaHye YTOJOBHbBIX e B OUHISHINN: OOIIye TTOT0KEeHNUS
// BOPOHEXCKME KPUMUHAIUCTUUECKME YTEHMS : MEKBY30B. 0. Hayd. Tp. — Boponex, 2009. Beim. 11. — C.
70-84.
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Ipyrue TpUHYOUTENbHbIE MeEphl BKIIOYAIOT B cebs IepexBaT
TeJIEKOMMYHMKAIIMOHHBIX COOOIIeHM (MOAC/HYIIMBAHNUE), «M3MEPEHMEe» B
chepe TeIeKOMMYHUKAIINIA, «IIOACTYIIMBAHME» BU3YyaJbHbIE Y TEXHUUYECKME
HabOI0oe .

3agepkanue. ITomospeBaeMoe JMUIIO0 MOKET OBbITh 3aAeps;KaHO Ha CPOK
He 6oJjiee 12 yacoB, B TeUeHME KOTOPOIO JOJDKHO ObITh IMPUHSITO PeIIeHle O
ero apecre MM OCBOOOKIEeHMM. B 0COOBIX Cyuasx, IOg03peBaeMble MOTYT
ObITb 3aJepkaHbl Ha CpoK 24 4aca. Jiuma, He SABJISIOLINECT
IO 03pEBAEMbIMM, HE MOIYT 3aJepKMBAThCSl Ha CPOK, IPEBBIMIAIONINI 6
YacosB.

Ec/ii rpaskmaHuH 3aCTajl JIMIIO B MOMEHT COBEpIIeHMS IMPeCTyIIeHMS,
OH BIIpaBe 3ajiepskaThb €ro Ipy YCJIOBUM HEMeIJIEHHOrO IOCTaBJIEHUS B
TIOJIULIAIO.

[Tonuiielickuii MUMeeT MpaBo 3a7epsKaTh JUI0, B OTHOIIEHUN KOTOPOTO
yKe TIPMMEHSICS apecT, HO OHO ObLIO BBINYIIEHO M €CTh HeOOXOIVMMbIe
OCHOBaHMS [Ji1 ero sajepxkaHus®. B sToMm ciayuae MOMMIEICKMI IO/DKEH
YBEIOMUTDb BBIIIECTOSIIIIEE PYKOBOACTBO, KOTOpOe B TeueHue 24 YacoB
IOOJKHO TIPUHSTH pellleHre O BBIITyCKe MM ero apecre (rjiaBa 1 cT. 2 3aKOHa
O MMPUHYAUTEIbHBIX MepPax).

ApecT. ByacTHbIe OpraHbl, UMEOIIE€ COOTBETCTBYIOIIE ITOJTHOMOYMS,
MOTYT OCYIIeCTBUTh apecT JuIa, I[I003PEBAEMOTO B COBEPIIEHUNU
IIPeCTYIUIEHNSI, 3a KOTOpOe IIpeayCMaTPUBAETCS MaKCUMAaJIbHbBII CPOK

HaKa3aHuAa OOVH T'O/. Hp]/[ OTOM HO,IIOSpeBaeMbHL/’[ CTPpEMUTCA YKIOHUTHCA OT

> Heuni European Institute for Crime Prevention and Control, affiliated with the United Nations // URL:
http://www.h- euni.fi/uploads/mw1lahyuvuylrx.pdf (maTa o6pamienus: 20.10.2013).
¢ Buprokos I1. H. TTonmuuu rocymapcTs Myupa. Boponesk: UITL BI'Y, 2009. Bsim. 1. — 200 c.
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MpaBOCyaMs, TMOBJIMUSATH Ha CBUIETENEe WIM WMHBIX CTOPOH [eja WIu
MIPOAOJKAET IMPECTYITHYIO AesiTeIbHOCTb. BO3MOXHBI Ciyday apecTa JIUI U 3a
MpecTyIvieHnsl, Tae NpeayCMOTPeH MMHMMAJIbHBIN CPOK HaKasaHMUS B [Ba
rojla, ey I0JI03peBaeMblii OTKa3bIBaeTcs uaeHTUdUIMpoBaTh cebs. Ecaun
HeT MeCTa MPOXMBaHMUS B OUHISIHANN U BEJIMK PUCK TOTO, YTO OH YKIOHUTCS
OT MPaBOCYAVs, TIOKMHYB CTPaHy, MIPOU30JeT apecT.

JIutilo MoskeT OBITh apecToBaHO, Haxe ecjJu HeT [JOCTAaTOYHBIX
OCHOBAaHMI1 TMOJO3peBaTb €ro, HO HakKasaHue 3a IpecTyIUIeHue
COOTBETCTBYET BbIIIEYKAa3aHHBIM CPOKaM M MOJULUM CUYUTAET, UTO apecT
OAaHHOTO JIMIIAa MOXET ObITh OuYeHb BaXeH MJI IOCIeIyIolIero
pasobuparenbcTBa (r71aBa 1 CcT. 3 3aKOHA).

OnHaKo HM OJVMH ITOZ03pEeBAeMblii HE MOXKET ObITb apeCTOBAHO BBUIY
HE3HAUYMTEJbHOCTY MPECTYIUIEHMS, BO3pacTa WAM MHBIX OOCTOSITETHCTB
rogo3peBaemMoro. HUKTO He MOKeT HaXOIUThCS IIOJ, apecToM OoJibllle, YeM
5TO HEOOXOIMMO [IJISl paccaeIoBaHMsI.

[Tomemenue mop crTpaxy. IlomenieHue MOA CTpaxy MPOU3BOOUTCS
TOJIBKO TI0 PelIeHMIO Cy[ia M 0 TeM K€ OCHOBAaHMSM, UTO U apecT. 3anpoc O
MIOMEIlleHMM TI0J, CTPaky HOJDKeH OBbITh IpefdoCTaB/ieH N0 IOMyAHS 3 IHS
rnocjae 3amepkaHus (rnaBa 1 cr. 14 3akona). Cyn B TeueHue 4 [OHen
IIPMHMMAaET pelleHue O MOMeIleHMM II0h4, CTpaxy. OTCpouka MPUHSTHUS
pellleHNsI BO3MOXHA B MCKJIIOUMTEIbHBIX CyYasiX U He Oosiee ueM Ha 3 JTHS
(rmaBa 1 cT. 14 3aK0Ha O NIPUHYAUTENBHBIX Mepax, B pen. 1990/361).

B OUHISHOUA He rpeayCcMaTpuBaeTCs OCBOOOKIEHMSI
I0J03peBaeMoro mnoJ 3ajor.

Ipyrue Mepbl NpuHYKIeHUs1. CTaTbelt 5a 3aKOHA YCTAHOBJIEHO, UTO K

uucity mep IMIpMHYKOeHUAd C  MCIIOJIb30BaHMEM CIIelIMa/JIbHBIX CpPeaCTB
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OTHOCSITCS: TIPOC/yIIMBaHME TeaedOHHbIX II€PErOBOPOB C  ITOMOIIbIO
CIelMaJbHBIX CPEeICTB, OpraHM3amus MPOCAYIIMBAHMUS ITOMEIIeHMIA,
BM3yajIbHOE HAOJII0IeHe, CJIEXKKA 3a TPAHCIIOPTHBIMY CPeICTBAMM.

[IpocaymuBaHue TeJIeKOMMYHMKALIMIA IPUMEHSIIOT B MICK/IIOUMTETbHbBIX
oIyyassx [0 Haubojee  TSDKKMM — IIPECTYIUIEHMSIM ~ TaKMM  Kak:
rocygapCTBeHHas M3MeHa, 3aXBaT 3QJI0KHUKOB, youiicTBo,
KBaIMPUIMPOBAHHBIN I'pabesk, 3aXBaT BO3AYIIHOTO CyIHO, YKPbIBATEIbCTBO
HE3aKOHHO IMOJIyUeHHBIX CPeJICTB (B T.4. OTMbIBaHME JEHET), IIPeCTyIJIEHNS
CBSI3aHHbIE C TIPOM3BOACTBOM ¥ pPaCIpOCTPaHEHMEM HAPKOTUYECKUX
cpenctB. [leiicTByOIee 3aKOHOAATEIbCTBO IIPeIyCMaTPUBAET BO3MOKHOCTD
MIPOCYIIMBAHMS OIpeAeJeHHOV Tene(OHHOM JIMHUM, YTO C POCTOM
MOOMJIBHOM CBSI3M C CUCTEMOJ IIpemoIuiaThl [AejaeT 3Ty IPOLeaypy
IIpO0JIEMAaTUYHOM, TaK KaK MPEeCTYIIHMKM OYEeHb OBICTPO MEHSIOT CBSI3b.
[TosTOMYy BO3MOKHBI CJIydyay IIPOCHYIIMBAaHMUS He TejaedOHHON JIMHUM B
1[eJIOM, @ KOHKPETHOTO MOOMJIBHOTO ycTpoiicTBa. OIHAKO 3TO BO3MOXKHO
TOJIBKO B ITPEBEHTUBHBIX II€JISIX, @ HE B YTOJIOBHOM pacc/eOBaHUMA.

OTciiekuBaHue TeJIeKOMMYHMKALIMIA IIPUMEHSETCS B OTHOIIEHUU
IIPECTYIUIEHU, Te CPOK JIMIIeHMsS CBOOOHbI, KAK MMHMMYM 4 Mecsia,
KOMITBIOTEPHBIX  IPECTYIUIEHUIAI ¥  TPEeCcTyIUIEHWi, CBSI3aHHBIX C
HapKOTUKAMIM.

[IpocstymuBaHMe [OOMYCKAeTCS JMUIIb B TeX CaydasxX, KOTJa CpOK
JUIIEeHUs CBOOOIBI 3a IIpecTyIuleHue, KakK MUHMUMYM 4 roja, WIn
IIPeCTYIUIeHNsI, CBSI3aHHbIe C HapKOTMKaMmu. IIpociymiyBaHue MOKET
IIPOBOJIUTHCSI B OOIIECTBEHHBIX MECTax WM WHBIX IIOMEIIeHMsIX, 3a

NCKIIOUEeHNEM MeCT ITIOCTOSAHHOTO ITPOXKMBaHMA. B ,ILEU'II)H@V[H.I@M
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IIpeIoaraeTcsi, UTO IIOJyUYeHHbIe J0Ka3aTejabCTBa OYIyT AOCTATOYHO
BECOMBIMM, YTOOBI OIIPABIATh JaHHYIO MEPY IPUHYKIEHMS.

TexHMUecKoe U BU3YyaJbHO HAOIOIeHNE OOITYCKAEeTCS B CIy4astxX, KOraa
HaKa3aHMue 3a MIpPecTyIJIeHMe COCTaBJISeT, MUHUMYM, 6 MECSIEB JIMIIEHUS
CBOOOIIDI.

ITocme oduLManbHOTO BBeOEHMS TaKMUX CpeacTB, 3akoH «O
IIpYMEHEHUM Mep IPUHYKIEeHUS» ObLI CYIIeCTBEHHO pacumupeH. Temepb
IIpeCTaB/IIeTCsI BO3MOXKHBIM  pa3MellleHue  CIelMaJbHbIX  CPeICTB
MIPOCYIIMBAHMS U BUIEOHAOIONEHNST B KaMepaX 3aK/ITIOUEHHBIX MJIM MHBIX
MecTax TIOpbMbI. Tak ke J03BOJIEHO IMPOCTYIIMBATh TPAHCIIOPTHLIE CPeICTBA
IIOMEeIeHNsI, He MCIOJIb3yeMble KaK MeCTa JJISI ITOCTOSSHHOTO ITPOXKMBaHMS
(rnaBa 5a, cT. 4, map. 3-4).

Paspemienne Ha MPOCAYIIMBAHUM TeJeKOMMYHMKAILNMI BbIIAeTCs
CYIOM M IeMCTBUTEILHO B TEUEHNUM OJHOTO Mecsia MakKCMMyM. PelreHue Ha
IIPOC/IyIIMBaHMe, BU3yaJbHOE M TEeXHMUUYECKOe HaOMIoAeHMe, OTC/IeKMBaHMe
TPaHCIIOPTHOTO CpeACTBa MNPMHMMAETCS HadaJlbHMKOM paccjiefoBaHus U
IIoJaeTCsT Ha4aJaAbHMKY HOJMLIVU MM TaAMOXKHMU B TeueHMe 24 yacoB. OgHAKO
eC/M CIlelMajJbHOe CPeICTBO [O/DKHO OBITh IIOMEIIEHO B IOMEIeHUN
TIOpbMBI Ha 3TO TpebyeTcs CaHKIMUS cyga. Bce 3Tu  paspelieHus
IeiCTBUTEIbHBI B IIpeeax OJHOIo Mecsiia.

Cnenmys IPUHIIUITY COPa3MEPHOCTY IIPUMEHSIEeMbIX Mep MPUHYKIEHMUS
B YTOJIOBHOM pacc/ieJOBaHMM, JaHHbIe Mepbl IPUMEHSIIOTCS TOJIBKO B CJIydyae
COBEpIIEHMSI CEPbEe3HOI0 IIPeCTYIUIEHUS M C OObSICHEHMEM IIPUYMUH U
HeOOXOIVIMOCTM CTOJIb CEpPbe3HOr0 HapylleHus IpaB rpaxkpaH (rjaaBa 7,

cT.1a).
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3aTparuBasi BOIIPOC 00 areHTax IO, IIPUKPBITHEM, PaHbIIe BOIIPOC O
IIPUMEHEHUM MMM CIIELICPeICTB, a TaKkKe HEe3aKOHHO IIPMOoOpeTeHHbIX
CpeACTB, WMCIIOJb3yeMbIX [JISI pacciefoBaHMs, HUKAK He peryJanpoBajCs.
OnHako 3akoH oT 29 Hos6pst 2000 roga M3MeHMWI JaHHYI0 CUTYyalMio, BBeIS
IIOHSITHE  «IIPOBOKAILIMOHHBIX [OOKa3aTeJbCTB». Hampumep, noaUIUS
MpUBJIEKaeT HAapKOMaHa U OH AOJ/DKEH KyIIUTb HAapKOTUYEeCKMe CpeacTBa Y
MpOJAaBLia HAapKOTMKOB, UTO OBl 3aJepkaTb ero, Wu3bITh TOBAp U
IIpeJOTBPaTUTh HajbHelilllee pacIpoCTpaHeHMe HApKOTUUYEeCKUX BelleCTB.
[Ipexkae Takue BOMPOCHI ObUIM BHE 3aKOHA M pelajuch cyaoM (rjaaBa 7, CT.
la). B HacTrosiee BpeMsl TakuMe MeTOIbl MCIIOJb3YIOTCS MOJMIMEN KakK B
paccienoBaHUM NIPECTYIUIEHUI, TaK U B IPEBEHTUBHBIX 1IeJIsIX.

Takue mMepbl MUCHOJB3YIOTCS TaKXKe IIPU paccjefOBaHUM Cepbe3HbIX
npectyrvieHuii. Coeynky TakKoro poJa MPUMEHSIIOTCS, eCaM HaKa3aHue 3a
TIpecTyIJIeHe COCTaBJ/ISIeT He MeHee IBYX JeT JMUIIeHUsI cBoO6oabl. Takske
Takye Mepbl IIPUMEHSIOTCS [Jjs II0MCKa M BO3BpallleHMsI He3aKOHHO

MIpUOOpPEeTEeHHOV COOCTBEHHOCTH.
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K BOMPOCY O 3HAYEHUU PATUDUKALIUUN

NpuHa CeparoUeHKo”

AHHOTaLMA: B CTaTbe PacCMaTpPMUBAIOTCS Pa3Hble MHEHUSI YYEHBIX O
patuduKaum, a UMEHHO: SIBJISIETCS JiXM OHA IVIaBHBIM CIIOCOOOM BbIpakeHMUSI
cornacusi  Poccuiickoit  @epepaiiuy  Ha  00s3aTebHOCTb OJsI  Hee
MeXIYHApOLHOro norosopa min Het? IIpociexnBaeTcss UCTOPUSL Pa3BUTUS
TepMMHa «patudukanusi». [IpuBegeHbl CTaTUCTUYECKME TaHHbIE O
patTuduKaluM MeXIYHapOOHBIX IOTrOBOpoB B Poccuiickoit Penmepauymn.
[loka3aHbl IIpOGJEMbI, KOTOpbl€ MOTYT BO3HUKHYTb MpU paTuUdUKaIUU

MEXIOYHapOJHOI'O JOroBopad.

KmioueBble cioBa: parudukamus, criocod BBIPaKEHMSI COTJIacusi Ha
00s13aTeIbHOCTh MEKIYHAPOLHOTO IOroBOpa, KIaccuduKaLms
MEXKIYHAPOIHBIX TOTOBOPOB, ICTOPHS Pa3BUTHUS paTU(UKaALMM, CTATUCTUKA,
BCTYILIEHME B CUJY, Ipobjembl patuduramuy, JoroBop o TaMOXXeHHOM

Ko eKce TaMOXEHHOI'O CO103a.

TO THE QUESTION ABOUT THE MEANING OF RATIFICATION.

Irina Serdiuchenko®

* CTymeHTKa 4 Kypca opuanyeckoro dakynbrera BI'Y, e-mail: serdyuchenko_ira@mail.ru.
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Abstract: the article considers the various opinions of the scientists of
ratification, namely, whether it was mainly a way of expressing the consent
of the Russian Federation to be bound by international Treaty or not? Traces
the history of the term «ratification». The statistical data on the ratification
of international treaties of the Russian Federation. Illustrate the problems
that may arise during ratification of the international Treaty.

Key words: ratification, way of expression of consent to be bound by a
Treaty, classification of treaties, history of the development of ratification,
statistics, entry into force, problems of ratification, Treaty on the Customs

code of the customs Union.

Cratbs 3 ®@emepasbHOro 3akoHa N2101-®3 «O mexmyHapOOHbIX
morosopax P®» (manee — ®3 N2101-®3) mpemycmaTpuBaeT ClenyHOIIYIO
KJIaccu@uKalyo MeXIyHapOaHbIX JOTOBOPOB:

a) MeXXIyHapOOHble OrOBOPbLI, 3aK/I0UYaeMble OT MMeHU POoCCUiCKO
Qepnepannu;

6) MeXIIpaBUTEJIbCTBEHHbIE IOrOBOPHI, 3aK/JIl04YaeMble OT MMEHU
IIpaBuTenbcTBa PD;

B) MEXBeJJIOMCTBEHHbIE  OOTOBOPBI, 3aK/jJKUyaeMble BeJOMCTBaMU
Poccun B nipefenax CBOMX MOJTHOMOYMIA.

HesaBucuMo OT TOTO, KaKOil TOCYOApPCTBEHHbIA OpraH 3aK/IHYUI
IOrOBOp, OH CO3JaeT IIpaBa M HajaraeT 06s3aHHOCTM Ha Poccuiickyio

depepalnyio B meaom..

! Cm.: Bupiokos I1. H. MexxgyHapomHoe IpaBo: yueOHMUK. 6-e usm. — M: I0paitt, 2013.
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Yro6bl MeXAYHAPOIHbIN TOTOBOP CTal 00si3aTe/JbHBIM B Poccuiickoit
depepaiy, He0OXOIMMO IIPEKIe BIpa3uUTh HA Hero coriacue. Tak, cT. 2 3
N2101-®3  3akpemsieT  IIeCTb  CIIOCOOOB  BBIpAaKeHMSI  COIJIACHUS
(patudukanys, IMOAIIMCAaHMe, YTBEpKIeHMe, MPUHITHE, TPUCOedHEHNE,
00MeH JOKYMEHTaMu).

CrnemoBaTesibHO, «paTuduKamusi» — 35TO OAMH M3 CIOCOOOB maum
cormacusi. OH He umMmeeT 0oJsiee TIPUBUJIETMPOBAHHOIO IIOJIOKEHUSI IO
OTHOIIIEHUIO K IPYTUM 3aKpeIyIeHHbIM CIIOCO0aM.

Iis  Jjiydillero ITIOHMMAaHMSI KaTeropum <«paTudukauus» cjiemayer
o6patutbcs K uctopumn’. MHCTUTYT paTUPMKALMMU B CBOEM MCTOPUUECKOM
pa3BUTUM IIpeTepres oOIpeneeHHble M3MeHeHMs, KOTOpble BbI3bIBAJIMCH
KOHKPETHBIMU COLIMAJIbHO-3KOHOMMYECKMMMU YCIOBUSIMU. B mecrmoTmyeckux
rocygapcTBax ApPEBHOCTM, a TakKkKe B TrocygapcTBax (eomanbHOM 3IMOXU
YIIOJTHOMOY€EHHbIEe Ha BeJeHue IIeperoBOpPoOB 0 3aKJIIUYeHUN
MEXIYHapOOHbIX  AOTrOBOPOB BBICTYIIJIML B KauecTBe  JIMYHBIX
MpeAcTaBUTeNeli MOHapXoB. B culy 3TuMX 00CTOATENBCTB MHCTUTYT
patuduKanuy UCIBITbIBA Ha cebe BAMSIHME JIMUYHBIX OTHOIIEHMII MEXIY
PYKOBOAUTEIEM rocyaapcTBa " €ero IIpeaCcTaBUTEISIMMA. Ecnu
YIIOJIHOMOYEHHbIe Jiuila IIpU 3aKJAKUYEeHUM [OOroBopa [OeiCTBOBaIM B
npegenax MOpeaoCTaBJI€HHbIX MM IIOJJHOMOYMIA, 3TO O3HA4ajJo, YTO OHM
TIOJTHOCTBIO BBIMOJIHSIM BOJIIO TJIaBbl TOCYZapCTBa. B CBSI3M C 3TUM B HayKe
TOTO BpeMEHM YTBepAWJICS B3IJIS[, UYTO 3aK/IIUYEHHbIA B paMKax
MpeIOCTaB/JIeHHbIX IMOJHOMOUMII [OTOBOpP IIOMJIEXUT 0O0S3aTeIbHOMY

OIOOpPEHMIO TJIaBO¥ TOCYHApCTBa, WM, MHade, paTU(UKaLyuM BEPXOBHBIM

? DuumkIoneauyeckuii ciaosapp ®.A. Bpokraysa um W.A. Edpona // URL: http://dic.academic.ru (maTa
obpamienus: 1. 10. 2013).
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opranoM. Ecau ke yIIOJIHOMOUeHHble IIpeBBbIIAJIM CBOM TIIpaBa U
rpeHeOperaay yKa3aHMSIMM TJIaBbl TOCYZapCTBa, TO IIOCAETHMIA ITOJIydas
HEOCIIOpMMOe IIpaBO OTKasaTbCsl OT paTuduKauum U  OTKIOHUTH
TpeicTaBJAeHHbIN IIPOEKT JOTrOBOPA.

Takum oOpa3oM, paTuduKkalusl M3HAYAJIbHO BBICTYMAjJa Kak Mepa
IIPOBEPKM, HACKOJIBKO TOUHO COOJIIOMIEHBI M BBITIOJHEHbI MojHOMouMs. Ecin
OOroBOp ObLI 3aK/JIOUEH C MpeBbIIIEHMEM IIOJJHOMOYMII, TO IJiaBa
rocygapcTsa JMbO0 OTKa3bIBajJCsI €ro oao0puTh, JMO0O IMpU3HABAI €ro
MpUeMIEeMbIM ¥ TeM CaMbIM OHOOPSI IEICTBUSI CBOMX YIIOJTHOMOYEHHbIX,
COBEpIIEHHbIE TI0 MX JIMYHOM WMHULMATHBE. B 3TOi CBA3M B Hayke
MeKIyHAapOOHOTO IIpaBa, HauuHasg C ['pouusi, TOSIBWICS  B3IJIS[,
0060CHOBBIBAIOIINIT HepaTU(MUKAIMIO TPEBBIIIEHEM TT0JTHOMOYMIA.

B coBpeMeHHOe BpeMsl CMbIC/I KaTeropumu paTudukauuy M3MeHUIIC,
Tellepb OH O3HauaeT 1Jis Poccuiickoit @epepaliy B 3aBUCUMMOCTU OT CIydast
dbopmy BbIpaskeHMsT Coryiacusi Ha 06S3aTeIbHOCTD [IJISI Hee MeXKIYHapOIHOIO
noroBopa. Patudukauusa (1ar. ratificatio, ot ratus — yTBep>kaeHHbIi1 + facio
— nenaw; aHri. ratification) — yTBepskaeHMe MeXIyHAapOIHOrO IOTOBOpa,
MOAIIMCAaHHOTO OT MMEHM TOCyJapCTBa WM IIPaBUTENbCTBA, BBICIIUM
OpraHoM TroCyJapCTBa WIM ero rjaBoii. PaTudukauus Bormioniaercs B 2-
X aKTaX: MeXAyHapOaHO-IIpaBOoBOM (paTU@MKALMOHHOM TIpamMoTe) U
HallMOHAJIbHOM (Hamp.: 3akoHe O paTu@ukauum MeKIyHapOIHOTro
ooroeopa). B MexxmyHapomHO-IpaBOBOM IlIaHe, paTuU(UKausl SBISETCS
dbopMoi1 BbIpaskeHMsI COIJIaCUsI TOCYIapCcTBa Ha 00S3aTebHOCTh [IJISI HEro
COOTBETCTBYIOILIETO MEXIYHapOIHOIO IOroBOpa. B acmeKkTe HalMOHAIbHOTO

IIpaBa paTI/I(l)I/IKaLH/IH O3Ha4daeT BKIIUYEHNME MEXXOYHAPOAHO-IIPABOBbLIX HOPM,
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CcomepsKalIuXCs B MeXKIYHAapOJHOM AOrOBOpE, B HAIMOHAJIbHYIO MPAaBOBYIO
CUCTEMY®.

Ho Hepeaku ciaydyau M Takux omnpeneneHmuii: «PaTtudukanms
(mo3mHenar. ratificatio, oT nar. ratus — yrBepkaeHHbIN U fatio — menaio).
Patudukaums mMeXayHapoOOHOTO OOrOBOpa, YTBEpKIEeHMEe BepXOBHBIM
OpraHoM TOCYOAapCTBEHHON BJaCTU [OAaHHOM CTpaHbl MeXIyHapOIoHOTrO
IOroBOpa, 3aKJAIOYEHHOTO €ero  yIOJHOMOUYeHHbIM. Pamudukayuu
noosexcam 006b6IYHO JULUb HaUubOJIee 8axCHble MEXCOYHAPOOHbIEe 002080PbI».
JTO He COBCEM TOYHOe yTBepskaeHMe. Bpibop paTtuduxaimum Kak crocoba
BbIp&)KEeHMSI COTJIacusl 3aBUCUT He BcCerga OT TOro, UTO MeXOyHapOOHbI
oOroBOp Hambojee BaXHbI, a OT TOro, KaK pemmwM CTOPOHbI
MEXIYHapOJHOTO JOTOBOPA.

B nopTBepxxaeHMe STOr0 MOXHO MPUBECTU  CTAaTUCTUYECKUE
rokasaTeji Takoro (eHoMmeHa Kak paTtudukauyus. Uuciao 3aKI0UYeHHbIX
Poccueii MeXIyHapOOHBIX AOroBOpoB mpubmmwkaercss kK 10000. Oo6miee
KOJINYECTBO paTU@ULIMPOBAHHbBIX ['ocypapcTBeHHOM Hymoit
MEXIYHAapOOHbIX [OOTOBOPOB, BCTYNMMBIIMX B CWIYy I[OCAe IOANMUCAHUS
[IpesugenTom Poccuiickoit ®emepaliyyt COOTBETCTBYIOIIMX (QeaepaabHbIX
3aKOHOB, coctaBuio 203, M3 HUX MeXAYHAPOAHbIX KOHBEHIUI U
COI/IallleHUiI MHOTOCTOPOHHEro Xapakrepa — 63, B TOM 4uCJie
paTU(GUKAIMOHHBIX AOKYMEHTOB O IIPUCOeAMHEHMM K MeXAyHapOIaHbIM
KOHBEHIIMSIM UM COTJIAlIeHUSIM — 7; ¢ rocygapcTrBamyu — yyacTHukamyu CHI' —

27; IBYCTOPOHHUX AOTOBOPOB U coryiamenuit — 140 (B T.4. co crpaHamu CHI

2 I0puaonyeckas sHnukionenys // URL: http://www.pravoteka.ru (mata oopaienusi: 1. 10. 2013).
5 CyxapeB A. 4. Bosblioii opuandeckuii cioBapb. 3-e usf., Ooi. u mepepab. / Ilom pend. mpod. A. 4.
CyxapeBa. — M.: UHOPA-M, 2010. — C. 632.
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— 70)°. onst patudUIMPOBAHHBIX MEKIYHAPOSHBIX JOTOBOPOB COCTAB/ISIET
5% oTr o0061ero KojaMuyecTBa IPUHSTBHIX MEXIYHAPOIHBIX IOrOBOPOB. JTa
IO/l He CTOJIb BejiuKa, YTOObI IMpUIaBaTh €l IJIaBEeHCTBYIOIee 3HaueHMe.
PatTudukauyus He SIBASETCS OCHOBHBIM CIIOCOOOM BBbIpasKeHMSI COIJIaCUsI
Poccuiickoit ®@epepaiiy Ha 00SI3aTEJIBHOCTb /IS Hee MeKIyHapOIHOTO
IOTrOBOpA.

OpHako, gaxe paTuduKaius Poccuiickoi depepanuein
MeXIYHapOJHOI0 JOTOBOpa He O3HAuvaeT, YTO OH OyeT NeiiCTBOBaTh Ha ee
Tepputopun. jisi BCTYIJIEHUS MEXIYHAapOOHOrO [OOroBopa B CUIYy U
OEeMCTBUS €r0 Ha TEPPUTOPUM TOCYIAPCTB, YUaCTBOBABIINUX B €r0 MPUHSITUMN,
paTuGULMPOBaATh €ro JO/JKHO He OOHO, a BCe roCyJapCTBa — YYaCTHUKU
IOrOBOpa.

Tak, Hampumep, OOHMM M3 KIIOUYEBbBIX MOMEHTOB (QOpPMUPOBAHMUS
TaMOKeHHOTO COI03a B paMKaxX EBpa3uifickoro 5KOHOMMUECKOT0 CO00IecTBa
saBisercs TipuHaTHMe [loroBopa 0 TaMOXeHHOM KOJeKCe TaMOXKEeHHOTO
C0103a, KOTOpbIit mognucad 27 Hos6pst 2009 roma B 1. MMHCKe Ha 3aceJaHUM
MesxrocynapcrBeHHOro CoBeta EBpA32C Ha ypOBHe IJiaB roCyJapCTB.

HanHbiM [JoroBopoM NOpuHAT TaMOKeHHbI KOIEKC TaMOXEeHHOTO
CO103a, SIBJISIIOIIUIICS €r0 HeOTbeMJIEMOI YaCThIO.

BecryruieHne B cuny JloroBopa 0 TaMOKeHHOM KOJIeKCe TaMOXeHHOTO
Co103a MepBOHaYaJbHO ObLIO ycTaHOBJeHO Ha 1 uiong 2010 roma, HO Poccust

paTuduiMpoBasa ero jauiib 2 MOHS, a begopyccust — 5 muronst. A ¢ 6 uions

4 Ananutuka u cratuctuka // URL: http://duma2.garant.ru (mata o6paiuenusi: 1. 10. 2013).
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BCTYIIMJI B CUJIy HOBbIN [loroBopa 0 TaMOkeHHOM KOJeKCe TaMOXXe€HHOTO
COI03a C BHECEHHBIMM B HEro M3MeHeHUsIMI®.

Tak uTo ke coOoit mpencrasiasgeT paTudukanus? I'JaBHbBI CIIOCOO
BbIpaykeHMsI coryiacusi Poccuiickoit @enepaiiy Ha 00s13aTe/IbHOCTD IJISI Hee
MeskayHapoaHoro poroBopa! KoHeuHo, Hetr! PaTtudukauysi — 3TO Bcero
JUIIb OOMH M3 CIHOCOOOB BBIpaKeHMSI COTJIacus, HeOoOOCHOBAHHO

BO3BeJIMYEeHHbIN B paHTI TJIaBHOI'O B IIPaBOIIOHMMaHMUM MHOTUX.

¢ Oburas xapakTepucTyka TaMokKeHHOro KOZeKca TaMOKEHHOTO co3a — B3I u3 benapycyu 14 ceHTSIOps
2010 // URL: http://www.customsonline.ru (maTa oopamenusi: 3. 10. 2013).
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Oco0eHHOCTh ~ COBPEMEHHOIO  IIpaBOTBOpUYECTBA B  obJacTu
MHTEeJJIEKTYaIbHOJ cOOCTBEeHHOCTU (masee 1o Tekcty — MC) coCTOUT B TOM,
YTO IIpollecc, a, 3HAYMT, M CaMoO IpaBo 0a3MpPyIOTCSI HA OOHOM KJIIOUEBOM
3BeHe — Ha KOHEUHOM pacIlpOCTpaHuTesie NOCTyIa K pesyabTaTaM Tpyna
Opyrux Jwopein. OTO 3BeHO —  VHTepHeT-mipoBaizep, KOTOPBIN
MpeIoCTaB/IsIeT KaK TeXHMUECKYI0 BO3MOXKHOCTh BK/IIOUEHMUSI B 3JIEKTPOHHOE
COOOIIIeCTBO, TaK M UCIIONHSIET TE MM MHbIE HaJ30PHbBIE M KOHTPOJMPYIOIINE
(OYHKIMM TT0 OTHOIIIEHMIO K TTIOBEJIEHMIO CBOMX I10JIb30BaTeJIEN.

B cTpykType MHTepHeTa MOXHO BBbIIEJUTh TPU OCHOBHBIX 3BEHAa: a)
06a30Bble OpraHmM3aluM U UX I[pPeACcTaBUTeIbCTBA B CTpaHaX MMUpa,
TIpeIOCTaBJISIONIIe OCHOBY /151 QYHKIMOHMPOBAHMS ceTu; 6) opraHm3aumn-
rocpegHNKM, obeclieuMBaIiMe AOCTyI K pecypcam CeTu Ojs1 KOHEUHbBIX
TI0JIb30BaTeJieil; B) IOIb30BaTe/ .

[IpaBOTBOpYECKMIT IIPOIlECC B ITOM OTHOIIEHMM HE MOXET ObITh
IIpUBSI3aH K OIHOI CTpaHe, TaK KaK TO, YTO 3aIlpellleHO B OIHOJ, TYT 3Ke
MOKEeT OBbITh CKaUaHO MJIM MOJIy4eHO B Apyroii. TpebyeTcst co3maHue eIMHbIX
IIPaBOBbIX OCHOB, 00eCMeuyuBaIOIIMX OTBETCTBEHHOCTb KaXXIOro 3BeHa
nH@pacTpykTypbl CeTu B chepe UC.

OcHOBHAasT TpUYMHA, II0YEMY VIOeIsIeTcs] BHMMAaHME MMEHHO
TeXHMYECKOMY TMOCPEIHUKY IPeIoCTaB/IsSIeMbIX YCJIyr — IMpoBaiigepy — B
TOM, 4TO: 1) y mpoBajifiepa JOCTaTOYHO TEXHMUYECKUX BO3MOXKHOCTEN IJIs
rpecevyeHust 60bIINX 00BEMOB HapyIIeHUA, UTO MOTPeOOBaIo ObI B CayUyae

Ka3yaJIbHOTO WM MHIAMBUAYAJbHOI'O IIpeCeueHUdA IEeMCTBUS KaxKOaoro
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I0JIb30BaTe/s OrPOMHBIX 3aTpar; 2) ornepatop VHTepHeT-yCayr mMeeT B
CBOEM pacnopsikeHuM Kak (MHAHCOBbIe, TaK U OPyrue MPUHLUIIMATIbHbIE
cpencTBa (HarmpuMmep, CBeIEeHUS O OeMCTBUM KaKAOTO II0/b30BaTesisl, ero
AuMuHbIii agpec B CeTu M T.HO.), KOTOpble MOTYT 00OeCIIeUMTb UCIIOJHEHME
HaKa3aHMsI TOCPEeICTBOM KaKOIo-1100 B3bICKaHMS.

Takoe BuaeHMe MMpobeMbl COO/MIOAeHe aBTOPCKUX MIPaB, Iie BO IaaBe
yriaa CctouT mnpoBaigep, npucyine CIIA, crpaHam EBpomnbl U Opyrum
pasBUTHIM permoHam mupa. OmHako B Poccuu mpobiema COCTOUT B IPYTOM.

OmnuiieM 3T0 noAapobHee. KOHKpeTHbIN rpaskmanmuH, 6yab To CIIA min
AHI/IVM, MMeeT B CBOEM apCeHajie MpPaBOBOM 3alUTbl aBTOPCKUX IIpPaB
IJlaBHOE OpYKMe — PasBUTYIO CYIeOHYI0 MPaKTUKy Ha OCHOBE pPa3BUTOI
3aKOHOJaTe/NbHOM 06a3bl. Kak TOJMbKO CTAaHOBUTCS oOueBUAeH (GakT
HapyIIeHs, TO TPaXKAAaHMH IT04aeT UCK B Cy, U IPAaBO3aIIUTHBIN MeXaHU3M
HauYMHAEeT CBOIO paboTy — IPMU3bIBAETCS K OTBETY KOHKPETHbIN HAPYIIUTEb,
B OTHOIIIEHUM KOTOPOI'O IIPUMEHSIeTCsT O0raThIii OIBIT 3alUThI JAHHOTO BUIA
IpaB B peasibHOM XKM3HM. B pa3BUTHIX cTpaHax cHavasia 6b1a chopMupoBaHa
6a3a 3almMTa aBTOPCTBA B peayibHOM XKM3HM, a 3aTeM IIPOCTO afanTupoBaHa
1o 1y100a/IbHbIe BUPTYyaJibHbIe 0COOEHHOCTH.

B Poccum TpymHO yKasaTh Ha eIMHOE IIPaBOBOE I0Jie, KOTOpPOe ObI
3hdeKTMBHO 3alMINANO IIpaBoobsagaTesneil. BciencTBue OTCYTCTBUS
peaJibHOTO (TO €eCTh He BUPTYaAJbHOIO) COLMAJIBHOTO CHOep>KMBaHUS,
3aKOHOTBOpPUYECTBO OOpaTW/JIO CBOe BHMMAaHME Ha K/IIOUEeBOe 3BEHO —
HTepHeT-TIpOoBaigepoB, KOTOPbIe: a) MOTEHIMAJIbHO MOI'YT OCYIIECTB/ISTh
Bce TpebOyemble IIpaBOOXpaHHble (PYHKINUM C MUHMMAJbHBIMMU 3aTpaTaMu
o1 TOCYZapCTBEHHOTO armapara; ©0) HaxomsTcsi B IIPaBOBOM IIoJjie

Poccuiickoin  ®enepauuu B KaueCTBe  KOHKPETHBIX  OpraHm3aluii,
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IIPUBJIEUEHME KOTOPBIX K OTBETCTBEHHOCTU SIBJISIETCSI HETPYIOEMKUM
MPOLIECCOM — KaK C TOYKM 3peHUS PUANUYECKUX OCHOBAHMS, TaK U C TOUKU
3peHys OpraHu3alMOHHO-9KOHOMMUYECKHUX (HampumMep, GUCKaIbHbIX)' .

Bruiots go 2011-2012 rr. kak B Mmupe, Tak 1 B Poccuu oTcyTCcTBOBaIa
MacIITabHas opuandyecKkast mpakTuka B chepe cob/M0aeHNsT aBTOPCKUX ITpaB.
Tak, Hampumep, B Hauajge 2000-x IT. KOHKpeTHbIe IpaBooOJagaTen
TpebOBa/JiM B CylAeOHOM MOpPsIAKE HEKOTOPOIro IIpoBaiiiepa OTPaHUUYUTH
pacrmpocTpaHeHye UX MPOAYKIMN/YCIYT IIPYU ITIOMOIIM OJIOKUPOBKM OTAETbHO
B3STOTO II0JIb30BaTe/isi OO MOMEHTAa, II0Ka TOT He TIPeKpaTUT CBOIO
He100pPOCOBECTHYIO MPAKTHUKY, VIaAUB HeJerajJbHblii KOHTEHT.

OnmHako ¢ MomeHTa, korma B CIIA Obi1 BHeceH B Ilamarty
MpeacTaBuUTeNeil 3aKOHOIMPOeKT mofa Ha3BaHuem Stop Online Piracy Act
(SOPA) wim H.R. 3261 (AKT 0 mpeKpallieH!y OH/IaiiH-IMpaTCTBa?), IpaBoOBOe
1oJjie B 00/1aCTV OTBETCTBEHHOCTM VHTepHeT-IIpOBaigepoB 3a HapylieHue
aBTOPCKMX MpaB CTAJI0 MEHSITbCS, Ipuuyem, He B camux CoeguHEHHBIX
[lITaTax.

C 1 aBrycra 2013 r. B P® BcTynui B cuny @enepalibHblii 3aKOH N2 187
«O BHeCeHUM U3MEHEHM B OTHe/IbHbIe 3aKOHOZAaTe/IbHbIe aKTbl POCCUIICKOI
Qemepau IO  BOIMPOCAM  3alIUTBl MHTE/UIEKTYQJIbHBIX TIpaB B
MHMOPMaIIMOHHO-TeJIEKOMMYHUKALIMOHHBIX CEeTSIX», IleJib KOTOpOro —
6opbba C MHTEepPHET-MMUPATCTBOM, IIPU IOMOIIYM OGJOKMPOBAHUSI MHTEPHET-
CaliTOB C HE3aKOHHBIM KOHTEHTOM. HeMHOTMM paHee Hauajl CBOIO aKTUBHYIO

paboty peectp PockoMHaja3opa (IOCJIOBHO — eAMHBINA PeecTp JOMEHHBIX

! ®epepanpHas Ciayx6a 1mo Hamsopy B cdepe CBA3M, MHGOPMALVOHHBIX TEXHOJOTMII M MacCOBBIX
koMmMmyHuKanuii // URL: http://nap.rkn.gov.ru (gata o6pamenus: 10.09.2013).

2 Stop Online Piracy Act (SOPA) H.R. 3261 // URL:
http://judiciary.house.gov/hearings/pdf/112%20HR%203261.pdf (mata o6pamenns: 10.09.2013).
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MMEeH, yKa3aTeJjieli CTpaHull CaliTOB B ceTu «VIHTepHeT» U CeTeBbIX aJpecoB,
MO3BOJISTIIONIMX UAEHTUDUILMPOBATD CAliThl B ceTu «MIHTepHeT», cofiepsKaliue
nHpopMaIMio, pacHopocTpaHeHMe KOTopoii B Poccuiickoit ®depepanyu
3aMperneHo).

CnenctBueM 3TOr0  CTaJl0 AaKTMBHOE TIIpeceyeHyue HapylleHU
aBTOPCKMX IIpaB B OTHOIIEHMM, IpeXAe BCero, MeauiHOro KOHTeHTa (TO
eCThb pasauyHoil Bumeo uHbopmaiiuu). KoHeuyHO, 3TO 00YCJIOBJIEHO TeMU
yOBITKAMM, KOTOpOe HeceT KMHOMHIYCTPUSI BCJIEICTBME HeJerajbHOro
pacmpocTpaHeHMs GUIBMOB, CEpUAJIOB U IIPOYETO.

OmHakoO MPUHATUIO U, CaMOe TJIaBHOe, MUCIIOJHeHMI0 3akoHa N2 187
npezliecTBOBaia nepexogHas ¢asa. Taxk, rmocie BBegeHus PockoMHaa30pom
MpoLIeypbl 3arpeTa JOCTYyIIa K caiiTaM C SIBHBIMM HapyIIEHUSIMM aBTOPCKUX
1paB He Bce MpoBaigepbl UHTEepHET yCIyT Cpa3y Ke IMPUHSUIM 3TO B CBOIO
MpakTuKy. W 3TO TIOHSITHO, Beab TMpoBalAep 3aMHTEpPeCcOBaH B
II0JIb30BaTe/ISIX, B X OOJIBIIIOM 4YMCJjie, KOTOPbIe IUIATIT JeHbI'M 32 CeTeBO
nocTyIil. I Ha 3TOM pbIHKe BbICOKAasi KOHKYPEHIMSI — HeKOTOpble KOMITaHUM
aKTMBHO (B MPOIIJIOM) IIOTBOPCTBOBA/IM CO30aHUIO BHYTPUCETEBBIX PECYPCOB
C HeJIeTa/IbHBIM COJIep>KaHMeM [IJISl TIPUBJIeYeHMS O0JIbIIEro YMcjia KIMEeHTOB.
JIlaHHast cxema akTuBHO paboranma B 2006-2008 rr. OpgHako, B IIepBbIe
MeCsIbl, KOrga peecTp 3allpellleHHbIX CaiTOB CTajl IOMOJHSITbCS
KOHKPETHBIMM 3aMMUCSIMU, a IIpoBaiigepaM CTaau MPUXOAUTb YBeIOMJIEHUS O
HEOOXOIMMOCTM BKJIIOUEHMSI KOHKPETHOTO CEeTeBOTO ajipeca B YepHbIN
CIIMCOK, He BCe IpOoBaiiepbl OTpearnpoBaiM eaMHOAYIIHO. OOHM Cpasy ke
3aKpbIIM OCTYI, OPyIMe — CITYCTS JIMIIb Hemenu U Mmecsipbl. Benb KoMy
Hy)keH VHTepHeT B Poccum, 3a KOTOPBI HY)XKHO IUIATUTh TaK XKe, KakK U B

CIIIA?
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Bce BblmeckasaHHoe TIIOABOOUT HAC C TOYKM 3peHMs] IIOMCKa
IOPUANYECKOM MCTUHBI K OOHOMY BBIBOAY — OCHOBBI 3KOHOMMYECKOM U
MOpPAJIbHOM XMU3HU B Poccunm u mupe (KOHEUYHO, 3araHOM) Pa3/IMuYHbl. JTO
KacaeTcsl OJHOTO KOHIeITyaJbHOTO, MOKHO CKa3aTb, 6a3MCHOTO ITPaBOBOTO
BOIIPOCA — IOJDKeH JIM S (M eCau OOJDKeH, TO CKOJIbKO) IUIAaTUTh 3a TPY[,
OPYroro 4esjoBeKa, KOTOpble WMMeeT YHMKaJIbHOEe aBTOPCKOe IIpaBO Ha
pe3ynbTaT cBoero Tpyna? B CIIA 3TOT Bopoc akKTMBHO J1066MPOBAJICS OUeHb
ooJrMe rofbl M ¥MMeeT OLHO3HAUHBIM OTBEeT: MO0Jb30BaTellb Pe3yJIbTaTOB
aBTOPCKOTO IIpaBa gOJDKEH IUIATUTh, 3TO, BO-TIEPBbIX, & BO-BTOPHIX, NOJIKEH
IUVIATUTh CTOJIBKO, CKOJIbKO Ha3HauuT aBToOp (mpofasern). Ecim ke
I0JIb30BATEI0 He HPAaBUTCSI OLHO, TO OH BIIpaBe HaWTU LpPyroe, MeHee
IOPOroe My YHUKAJIbHOe.

Takum obpasom, npobjema peryJanpoBaHusl AesSTeJbHOCTU VHTeHeT-

HpOBélIZ,U,QpOB JKIOET CBOEro pemeHusd.
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Abstract: article is devoted to the problem of execution of judicial
orders of foreign states with which Russia has no international agreement on
legal assistance; as a basis of foreign judicial orders the reciprocity, the
principle of reciprocity, comity are considered.

Keywords: civil procedure, judicial order, the international legal

assistance in civil matters, reciprocity, principle of reciprocity, comity.

B cuny TeppuTOpMasbHBLIX TpaHUL, TOCYLApCTBEHHOIO CyBEepeHUTeTa
MIPUHIIUIT 06S3aTeIbHOCTU CYIeOHBIX aKTOB, MCIIOJb3yeMbI/i B KauecTBe
KpUTepus VUCIIOJTHUMOCTU «BHYTPUTOCYJAPCTBEHHbBIX» CyZeOHbIX
MOpy4YeHMii, He MOKeT ObITb MUCIIOJNb30BAH B KauyeCcTBE OCHOBAHMUS
VICTIOJTHEHUST CyHeOHBbIX TOpPYYEeHMIi, IOCTYIIMBIIMX OT CYIeOHBIX OpPraHOB
MHOCTpPaHHBIX rocymapcTB. CorjaacHO o6IIeMy ITpaBWIy, 3aKpeIIeHHOMY B
[TIK P® u AIIK P®, mexpayHapogHOoe COTPYLHMYECTBO II0 BOIIPOCAM
IPOKOAHCKOTO  CYOONPOM3BOLCTBA  OCYIIECTBISIOTCI B TMOpPSAKe,
MpeayCMOTPEHHOM MeXIYHApOAHbBIMM JoroBopamu. IIpu sTom mpobsema
VICTIOJTHEHUSI CYIeOHOro IIOpy4YeHMs, MOCTYIIMBIIEro M3 TOCydapCTBa, C
KOTOPBIM Y PoCCuM OTCYTCTBYET MeXOYHApOAHBbIM [OrOBOP O IIPaBOBOM
TIOMOIIM, He TI0Jy4Yu/ia OO/DKHOM perjiaMmeHTauuu. Mexay TeM CO MHOTUMM
rocygapcTBaMu, C KOTOpbIMM Poccus uMMeeT TeCHble SKOHOMMUYECKME,
TIOJIMTUYECKIUE " KYJIbTYPHbIE KOHTAaKTbI (Harpumep, CIIA,
Benukoo6putanus, ®panius, l'epmanusi u 1p.), OTCYTCTBYIOT IOTOBOPHI O
IIPABOBOI MOMOIIM, B CBSI3U C UeM I10[, BOIIPOC CTABUTCSI CamMa BO3MOXXHOCTb

UCIIOJTHEHUA Cy,U,e6HbIX HOpY‘—I@HI/IV[, IMOCTYIIMBIINX U3 3TUX T'OCYyAapPCTB.
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OTO 06CTOATENbCTBO MOCTYKMJIO OCHOBaHMEM IS IIMPOKOI HAYUHOIA
ouckycenmm.  Tak, HeKOTOpble  aBTOpPbI, XapakTepusysd IPOLenypy
B3aMMOJEeMCTBUSA POCCUNCKUX CYAOB C MHOCTPAHHBIMMU CyAaMu I10 BOIIPOCaM
HaIlpaBJIeHUsI ¥ UCIIOJHEHUST CyoeOHbIX IMOpYYeHU, TPeTyCMOTPEHHYIO CT.
407 I'TIK P® u ct. 256 AIIK P®, moguepKuBaloT, UTO UCIIOJHEHME CyAeOHbIX
TIOPYYEHUI UMHOCTPAHHBIX CYIOB OCYIIECTBJSIETCS JIUIIb IIPU HAJINUUU
MeKAYHapOOHOTO OOTOBOpa MM yKasaHusi B ¢emepasbHOM 3akoHe!. C
OAHHOM  TO3ULMeM  TPYLHO  COIJIACUTHCS, TOCKOJIbKY  [OC/JIOBHbIE
(bopMynMpPOBKM HOPM MpPOLIECCYyaTbHBIX KOLEKCOB HE CTaBSAT MCIOJTHEHUE
MHOCTPAHHBIX CYHeOHbIX IIOpYYeHMII B 3aBUCMMOCTb OT HaJIUMUYUS WU
OTCYTCTBMUS MEXIOYHApOOHOIO [OOroBopa O IIPaBOBOI IOMOLIM. 3aKOH
TOBOPUT TOJIbKO O IOpSIZIKe Mepefauy CyleOHbIX ITIOpyYeHNit, a He 0 TOM, YTO
Hajauuye MeXOYHApOLHOTO [OOroBopa  fBJSIETCS  OCHOBaHMEM  [Jis
MUCTIOJIHEHUSI CyIeOHOro TOpy4YyeHMs, a OTCYTCTBME MeXAYHapOAHOIO
IOrOoBOpa — OCHOBAaHMEM [JIs1 OTKa3a B VICIIOJITHEHUMN.

OTcyTCTBME MEXAYHApOLHOIO LOTOBOPa O MPAaBOBOM MOMOILU MeXOY
rocyapcTBaMu He (PUrypupyeT B UMcC/ie OCHOBAHMII OTKa3a B MCIOJTHEHUU
CyIeO6HOro MmopyvyeHmss MHOCTpaHHOro cyaa B 1.2 cT. 407 ITIK P®. OTkas or
MCIIOJIHEHUSI ~ CyleOHOro  TMOpy4yeHMs II0 OCHOBAHMIO  OTCYTCTBUS
MEXIYHapOJHOIO [OTOBOpa MOeT ObITh paclieHeH KaK HapylileHue

IIpUMHIAIIA Me)I(ILYHapOI[HOﬁ BEK/IMBOCTU? UJIN IIpUMHIAIIA B3aMMHOCTN®.

' Cm.: FOposa H.M. MexayHapoaHoe rpakIaHCKOe MPOLEcCyaTbHOE NPaBO: TEOPETHIECKHE OCHOBBI MMILIEMEHTAIIHH
HOpPM B npaBoBo# cucteme Poccuiickoit @eneparuu. M., 2008. C. 129.

* Cwm.: Ilemposa M.M. TeHieHIMY Pa3BUTHS MPABOBOTO PErY/TMPOBAHKS B Cepe OKA3aHHs MEXTyHAPOIHON MPaBOBOiL
MOMOIIX IO cOOpY W TONYYEHHIO [0Ka3aTeNbCTB, HAXOISIIMXCS HA TEPPUTOPUM HHOCTPAHHBIX TOCYAApCTB, IO
rpaxaanckum nenam // Aasokat. 2011. Ne 11. C. 74; 3sexos B.I1. MexayHapoaHoe yacTHOe mpaBo. M., 1999. C. 447.

* Cwm.: Bupiokos IT.H. MexayHapoaHoe mpaBo: yaeOHHK. 6-¢ u3x. M.: FOpaiir, 2013. C. 819.
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B mouckax peiieHuss Ipo6jaeMbl MUCIIOJHEHMUS CYIeOHbIX IOpydeHU
MHOCTPAHHbBIX CYIOB B OTCYTCTBME IOTOBOPOB O IIPAaBOBOI IMOMOIIU OIHMU
MccleoBaTe/NIM TOBOPSIT O HEOOXOAMMOCTM  COOJIONEHMS  YCJIOBUS
B3aMMHOCTHM®, [pyrue ydeHble, IIPOBOAS AHAJOIMI0 C MHCTUTYTOM
TIpU3HAHMS M UCIIOJIHEHMSI MHOCTPAHHBIX CyIeOHBIX peIleHi B TeX CIydasx,
KOrZa OTCYTCTBYET OOrOBOP O IIPABOBO IIOMOILM MEXIOYy TOCydapCTBaMM,
CChUIAIOTCS HA TIPUHIMIT B3aMMHOCTM KaK Ha OCHOBaHME MCIIOJTHEHUS
MHOCTPAHHBIX CYHEOHBIX MOPYYEHMIT®, TPETbM — IPeIJaraloT OCHOBBIBATH
BHEJIOrOBOPHOE OKa3aHMe IMPaBOBOi IOMOIIM Ha IPaBWIaX MeXIyHapOgHOMN
BEKIMBOCTH®.

YcinoBue B3aMMHOCTM. [I0 OTHOIIEHMI0O K BOMNPOCY WCIIOJHEHUS
CyoeOHbIX TIOPYyUYEHMII TeMa B3aMMHOCTM He ajalTHMpoBaHa U He
mccienoBaHa. Hanboiblillee BHMMAaHMe MCCAeIOBAHNIO TTIOHSITUS B3aMMHOCTU
KaK TaKOBOM, a TakkKe MNPUHINUIA B3aUMHOCTU VYAeNsIeTcsi B CBSI3U C
McciefoBaHMEM ITPO6eMbl MPU3HAHUS M UCIIOJHEHUSI CyINeOHbIX pelieHuii
CYIOB MHOCTPAHHBIX TOCYIAapCTB, OIHAKO €IMHOOOPA3HOTO TMOHMMAaHMUS
KaTeropum «B3aMMHOCTb» He BbIpab0TAaHO HM HAyKOi, HU CyAeOHOII

TIPAKTUKO.

* ApOuTpaxHbIil TpoleccyanbHbIii Komeke Poccuiickoit ®eneparmm. Pasgenst 111 — VII: mocrateiisblii HaydHO-
MpaKkTH4YeCKuii KoMMeHTapuii / mox obur. pen. B.A. T'ypeeBa. M.: bubnmoreuka «Poccuiickoit razers», 2013. Boim. 111
—IV. C. 267.

> Cm.: Ilemposa M.M. VYxa3. cou. C. 74; Cmuxuna A.F. CriocoGbl yCTAHOBIIGHHS CONEPKAHUS HOPM HHOCTPAHHOTO
npaBa cyaoM // Apourpaxusie criopbl. 2008. Ne 1. C. 148.

% Cm., nanpumep: bensesa H.I. OcoGEHHOCTH PACCMOTPEHHUS AEI ¢ yIaCTHEM HHOCTPAHHBIX JIHI[ B apOHTPAKHOM CyJIe:
npakrudeckoe nocoodue. M., 2012. C. 136; Huxomokun C.B. IHCTUTYT OKa3aHUs NMPAaBOBOW MOMOIIHU B TPaXKAaHCKOM
IpolLecce ¢ y4acTHEM WHOCTPAaHHBIX JIUIL: BOIIPOCKH! Teopuu U mpaktuku // CoBpemeHHsli topuct. 2012, Ne 1. C. 107,
Hasvidenxo []., Mypanos A. Bonpocel npu3HaHus W (WJIM) NPHUBEACHHUS B UCIIONHEHHE WHOCTPAHHBIX pEIICHUI B
Poccun // Kopnoparusasiii topuct. 2007. Ne 3. C. 46; Ocmanog T.C. IlpakTuiecKkue BOIPOCH NPUMEHEHUS! CyAaMu
Poccuiickoli ®denepanuu MeXIYHApOAHBIX COMNIANICHHWH: CIIpaBOYHO-MeToandeckoe mnocodbme. M., 2011. C. 42;
[MocTareiinblii KOMMEHTapui K ApOUTpa)KHOMY IpolieccyaibHOMY Konekcy Poccuiickoit denepauuu / non pen. I1.B.
Kpamrenunnukopa. M., 2013. C. 923; IlpakTrka npuMeHeHHsT ApOUTPaskKHOTO MPOIIECCYaTbHOro Kojuekca Poccuiickoit
®enepanyu / otB. pea. U.B. Pemernnkosa. M., 2012. C. 397.
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[TpyMeHUTEILHO K BOIPOCAM IIPU3HAHUS U UCIIOJTHEHUS MHOCTPaHHBIX
CyIeOHbIX pelleHuit B CIydasix, KOrga OTCYTCTBYeT MeKIYyHapOIHbIi
IOTOBOP O MPaBOBO ITOMOIIM, B3aMMHOCTb ITIOHUMAETCS IIPEeUMYIIeCTBEHHO
KaK IMPaKTHKa BCTPEUHOTO YBaskeHMsI, BCTPEUHOI'O MCIIOJHEHMS CyHeOHBIX
aKTOB, ITPaKTMKA OTBETHOCTH .

AHa/iM3 HOPM POCCUICKOIO IPOLIeCCYaJibHOTO 3aKOHOAATENbCTBA O
CyIeOHbIX MTOPYUYEHMSIX TTIO3BOJISIET CAe/aTh BBIBO, O TOM, YTO BO3MOKHOCTD
MICTIOJTHEHMSI CYIeOHOrOo IOpyYeHMs B CJIy4asix, KOTja Meskay rocynapcTBaMu
OTCYTCTBYET AOTOBOP O IPABOBOI IMOMOIIM, HE CTABUTCI B 3aBUCUMOCTD OT
MPaKTUKY CYIOB KOHKPETHOTO WMHOCTPAHHOI'O TOCyJapcTBa B 006jacTu
VICTIOJTHEHUSI CYIeOHbIX IOPYUYeHMi, TO €CTb OT COOJIONEHMUS YCIOBUS
B3aMMHOCTM B BOIIPOCAX MCIIOJHEHUSI CymeOHbIX mopyueHuii. Kpome Ttoro,
MHOTMEe WUCC/IeoBaTe/M KPUTUUYECKM BBICKA3bIBAOTCS OTHOCUTEIbHO
HOPMAaTMBHOI'O 3aKperjieHus1 YCJIOBMSI B3aMMHOCTM B HALMOHAJIbHOM
IIpOLeCCyaJlbHOM 3aKOHO/IAaTe/IbCTBE, CChIIASICh Ha HETrMOKOCTb,
He3(p(HEeKTUBHOCTH M OIACHOCTD YCAOBMS B3aMMHOCTMS,

TeM He MeHee, HayuyHble NOUCKYCCUMM BCTPEUYAKOT IMpPemJIOKeHMUS II0
3aKpeIvIeHMI0 B IIPOLIeCCYaJbHBIX KOZeKcax TpebGoBaHMsS B3aMMHOCTH.
OpHako mnpenyaraeMbie ¢popmynnupoBku nameHenuii B I'TIK P® u AIIK PO
CBOJSITCS UCKJIIOUMUTEJbHO K YIIOMMHAHUIO YCJIOBUS B3aMMHOCTU B TEKCTaxX

['TIK P® n AIIK P® u He pacKpbIBAlOT CoAepykKaHue TOHSATUS B3aUMHOCTH, He

" Cwm.: Huxomoxun C.B. B3auMHOCTh B MEX/TyHAPOJHOM 4yacTHOM mpase // HoBblit ropumudeckumii xypram. 2012, N 2.
C. 87 — 98; bpanosuyxuii K.JI. [IpuHIUI B3aMMHOCTH B MEXYHAPOJAHOM I'Ppa)KIaHCKOM Iporecce // ApOUTpaskHbBIH 1
rpaxaaHckuii mpouecc. 2005. Ne 8. C. 27-34.

¥ Cm.: Tanencras JI.H. Tlonstue B3aumuoctH // JKypHan MexIyHapomHOro yacTHoro mpasa. 2005. N 3(49). C. 24 — 25;
Enucees H.I'. TlpuHIUI MeXIyHAPOJHOH BEXKIMBOCTH KaK MPEIIIOCHUIKA MPUBEICHHS B UCIIOJHEHWE WHOCTPAaHHBIX
cyneOHbIX pemieHuii // 3akoHbl Poccuu: ombiT, aHamm3, npaktuka. 2006. Ne 7. C. 73-78; lllax X. MexayHapoaHoe
rpaxxIaHCKoe mpoleccyanbHoe npaso. M., 2001. C. 16.

 Cwm.: FOposa H.M. Yxas3. cou. C. 132.
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OmIpeneNsioT IapaMeTpbl  OIpemeJeHusT Haduuusl WIM  OTCYTCTBUS
B3aMMHOCTM ¥ (OPMYJIMPOBKM OTKAa30B B MCIIOJTHEHUM MHOCTPAHHBIX
CyneOHbBIX TTOPYUEHUI IIPU YCTAHOBJIEHMM OTCYTCTBYS B3aVIMHOCTIA.
Mcnonb30BaHnue TpeOOBaHMS B3aMMHOCTM B TOM ITOHMMAaHMM, KOTOPOE
CJIOKMJIOCh B cdepe HPU3HAHUS M MCIIOJHEHMSI MHOCTPAHHBIX CymeOHBIX
pelieHmnii, B KaueCcTBe KPUTEPUS VCIIOJHMMOCTU TOPYYEHMUI I MHOCTPAHHBIX
CYIOB TpeOyeT, MpexKIe BCero, BHMMATE/IbHOIO M3yUeHMsI IPUUMH OTKAa30B B
VICIIOJIHEHUM TIOPYYEHMIA, COBEPIIEHHBIX ITOCYIapCTBOM, OOPaIaOIIMMCS 3a
MpaBOBOJi IOMOIIbIO, B aapec 3alpaluBaeMoro rocygapcrsa. OTCyTCTBUE
00IIeIOCTYITHOM CTAaTUCTUKM B chepe MeXKIYHAPOSHON IPaBOBOI MOMOIIN
He MOXXET He OTpPasuTbCsI Ha BPEMEHHBIX 3aTparax MpPU YCTAaHOBJIEHUU
cobmomennsi  TpebOBaHMS ~ B3aMMHOCTM, a  3HAUMT, peaau3auys
IIPOLIECCYAJIbHBIX IIPaB YaCTHBIX JIMI, B UbMX MHTEpecax OCYIIEeCTBISIETCS
MeXKIyHapO Has IIpaBOBas IIOMOIIIb, TOJIBEepraeTcs yIrpose
HEOCYILeCTBJIEHNSI B CBSI3Y C HEHAJJIeXKAIVIM «KaueCTBOM» COTPYIHMUUYECTBA
MeXIy rocygapcTBaMyu. Kak BepHO OTMeuaeTcs, «TpeboBaHMe B3aVMMHOCTU
BBIpa’KaeT ITO3UIIMIO OJHOIO IOCYyAapCTBa K 3aKOHOMATEIbHON UM CymeOHOII
MOJUTUKE  NIPYroro, 4YTO IIpeAcTaBisieT coboii  HeoOOCHOBaHHOE
BMeEILAaTeIbCTBO ITyOJMYHBIX MHTEPECOB B YAaCTHO-IIPAaBOBbIe. YUACTHUKMU
CYIOOIIPOM3BOJICTBA HE MOIYT M He JO/DKHbI OTBeuaTh 3a IIOBeJeHMe
rocygapcts»l®. «IIpaBocyaue [OO/DKHO OKa3bIBaThCSI He TpakIgaHMHY, a
YyeJI0BEKY M IMPaBO CymeOHOJ 3alIuThl JO/DKHO OBITh MPMU3HAHO 32 HUM,

HE3aBMCUMMO OT BCSIKMX TPAKTAaTOB U YCAOBMI B3aMMHOCTM»! L.

' Bpanosuyxuii K.JI TIpUHIHMI B3aMMHOCTH B MEXKIYHAPOLHOM TPAXKTAHCKOM mpouecce // ApOHTPaKHBIH M
rpaxaanckuii mpomecc. 2005. Ne 8. C. 27-34.
" Cm.: Abnouros T.M. Kype MexIyHapOIHOro IPaXIaHCKOTo mpoleccyatbHoro mpasa. C. 32.
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Takum o06pa3omM, MOpemyio(keHHOe B paMKax M3ydeHUs ITpo6IeMbl
MIPU3HAHUS M UCIOJHEHMS] MHOCTPAHHBIX CYIeOHBbIX pelleHui IOHMMaHue
«B3aMMHOCTM» He MOXeT U He [O/KHO CTaHOBUTHCSI KpUTepuem
VICTIOJTHMMOCTY MHOCTPAHHBIX CYIEeOHBbIX IMOPYYeHMI, a TaKKe He MOXEeT
OBITH MOJIO’KEHO B OCHOBY COAEepsKaHMsI IIPUHIIUIIA B3aMMHOCTM, C KOTOPBIM
HEKOTOPbIMM TEOpeTMKaMM CBSI3bIBAETCSI BO3MOKHOCTb  MCITOJTHEHUS
CyIeOHbIX TIOPYYEHMIT B OTCYTCTBME MEXIYHAPOIHOIO JOTOBOpa O IIPaBOBOI
TTIOMOIII .

IIpyHIMI B3aMMHOCTU. [IpMHIMI B3aMMHOCTM TaK ke, KaK ¥ CamMo
TOHSITME  B3aMMHOCTM, He TIOAYyYMI HafAJjekalllero pacKpbITUsI B
3aKOHOJIATe/JIbCTBE, B CBSA3M C uYeM He chOpMUPOBAIOCh U €ro
eIMHOOOpa3HOro MOHMMaHMSI B HAyKe U B Cy1e6HOI ITpaKTUKe.

TpaguiMOHHO  TPUHLMUII  B3aMMHOCTM  paccMaTpuBaeTcsl  Kak
OOIIeNpPU3HaHHbIN MPUHLMUII MeXIyHapogHoro Impasa'’, Takoii IOAXo,
OIHAKO, BCTpevaeT HeMaJ0 IIPOTMBHMKOB B HAyyYHOM COOOIIECTBe.
OCHOBHO#1 apTyMeHT TeX, KTO He CUMTAaeT BO3MOXKHBIM OTHOCUTDb ITPUHIIAIL
B3aMMMHOCTM K OOIIeNpM3HAHHBIM IIPUMHIIMIIAM MEXIYHApOJHOro IIpaBa,
3aK/II0YAEeTCS B TOM, UTO B OTHOIIEHUM IIPUHIMUIIA B3aMMHOCTY OTCYTCTBYET
HeoOxomuMast «0bIIeMPMU3HAHHOCTbY, BbIpakeHHas IOCpeACTBOM
HOPMaTUBHOIO 3aKpeIlUIeHMsI B TaKUX MeKIYHapOmHbIX aKTaxX, Kak YcTaB

OOH u [lexnapanys 0 IpUHIIMIIAX MeXIyHapogHoro mpasa 1970 r.13

12 Cm., nanpumep: Huxomoxun C.B. B3aHMHOCT B MEXKTyHAPOIHOM 4aCTHOM TpaBe // HOBBIi FOpHIMUECKHUil KypHAI.
2012. Ne 2. C. 87 — 98; Mycun B.A. O0 ucCHOTHEHUH MHOCTPAaHHBIX CYAeOHbIX pemeHuii B Poccuiickoit deneparyn //
Apburpaxssie ciopsl. 2013. Ne 1. C. 75 — 81; Ocoxuna I'.JI. T'paxnanckuii nponecc. Ocobennas yacts. M., 2007. C.
799 — 800. Hewamaesa T.H. Cyn n obuenpu3HaHHBIE TPUHIUITEI 1 HOPMBI MEKAYHapoaHoro rnpasa // Bectauk BAC
P®. 2004. Ne 3. C.124-140.

' Cwm.: Tunmoe JI.B. lllar Bmepen wim Ger Ha MecTe: K BONPOCY O NPHHIIMIE B3aUMHOCTH // ApOHTpaHbBIH U
rpaxxaaHckuii mpomecc. 2013. Ne 4. C. 58-62; Mapwvuuesa H.M. Bompockl npu3HaHus U ucnoilHeHHs: B Poccun
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[Tom06HbIE TOBOABI YMeJI0 OIPOBEPTaloTCsl ONMOHEHTAMM CChIIKOM Ha
TO, YTO MPUHILUII B3aMMHOTO COTPYAHUYECTBA rOCyAapCTB SBJISIETCSI YaCTHO-
MpaBOBbIM  IIPOSIBJIEHMEM  TaKuX  OOLIENPUM3HAHHBIX  IPUHIIUIIOB
MeXIYHapOJAHOro IyOJMUYHOTO MpaBa Kak pPaBeHCTBO U COTPYAHMUUYECTBO,
3aKpervieHHbIX B CT. 2 YcraBa OOH. OtTmeuaercsi, 4TO B CWMJIYy CBOEro
OOBIYHOT'O ITPOUCXOKIEHMST TIPUHIIUIT B3aMMHOCTH SIBJISIETCSI €CTECTBEHHBIM
MIPUHIIUIIOM IIpaBa, MMEKIIMM CBEPXMMIIEPAaTUBHYIO CUJIY, M OTPaHUYEHMeE
€ro JIefiCTBMEM HOPMbI MEXIYHAPOJIHOTO JOTOBOPa HEIOIYCTUMO .

[loHMMaHMe comepskaHusl TIPUHINIIA B3aMMHOCTM HEOAMHAKOBO B
pPas/JIMUHBIX CUCTEeMax IIpaBa U B pa3HbIX rOCyAapCTBax.

Tak, HarpuMmep, B ['epmMaHuM TMPUHLUIT B3aMMHOCTU TPAKTyeTCS
CyIbsSIMM B paspe3e «OJaronpuSITHOrO OTHOIIEHMS K IIPU3HAHUIO U
MICTIOJTHEHUIO MHOCTPAHHBIX CYyIeOHbIX peIlleHUiT», YTO JOITyCKaeT YaCTUUHOe
IpU3HAaHMEe, YaCTUYHYI0 B3aMMHOCTb CO CTOPOHBI APYroro rocygapcrBa B
KaueCcTBe OCHOBaHMS IJISI ICIIOJIHEHMSI pellIeHNsI TepMaHCKUM CYLom .

@dpaHuus, O6yayyM TakKuUM >Ke TMpeJCcTaBUTeJeM KOHTMHEHTaIbHOM’
CUCTeMbl TIpaBa, KakKk U [I'epmaHus, TpUAEPXMUBAETCSI MHEHUSI O
HeahGeKTUBHOCTM CyAeOHO 3alUThl MPaB TpaskaaH 3a py6exkoM Ha OCHOBe
MIPUHIMIIA B3aMMHOCTU. B CBsI3u ¢ 3TUM cyAbl @paHIUM HE MUCIOJb3YIOT
MIPUHIMIT B3aMMHOCTM T[PU MOPU3HAHMM U MCIOJHEHUM WMHOCTPAHHBIX

CyIeOHbIX pelleHnit, IPeaIounTast ero MpaBuIy 5K3eKBaTyphI ®.

pelleHni HHOCTpaHHBIX cya0B // XypHan poccuiickoro mpasa. 2006. Ne 8. C. 12.

" Cm.: Hewamaesa T.H. Vxas. cou. C.124-140.

'S [Ilak X. MexyHapoHOE TepMaHCKOe MPOLiecCyaIbHOe PaBo; yaeOHUK / mep. ¢ Hem. M., 2001. C. 426, 427.

'® 3gepesa H.C. EC — Poccust: Ha NyTH K MOJTHONPABHOMY B3aHMHOMY NPH3HAHMIO CYAEOHBIX pelieHHit //
ApOutpaxkHslii ¥ TpaskaaHckuii mpouecc. 2012. Ne 5. C. 32 — 36; Ne 6. C. 27 — 33.
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B CIIA, sBigiomiemcsl MIpeacTaBUTeIeM CUCTEMbI «00IIero» IpaBa,
IIPUHLMIT B3aMMHOCTM OCHOBAaH Ha MPUHINUIIE BEXJIMBOCTU, MMEIOIIEM
IOBOJILHO CBOEOOPAa3HYI 0COOEHHOCTD, 3aK/II0YAIOIIYIOCS B HEOOXOIMMOCTH
COOMIOAeHMST YCAOBUS B3aMMHOCTM B BOIIPOCE MCIIOJHEHUSI pelieHui
aMepUKaHCKMX CYOOB B 3alpallMBamIleM TrOoCyaapCTBe B aHAJOTMYHBIX
cutyauusix. Opyrumu ciaoBamu, OpuHOUN BexJAMBOCTM B CIIIA o3Hauaer
JUIIb HeOTPHUIIaHME BO3MOXXHOCTM IIPU3HAHMS MHOCTPAHHOTO CyneOHOro
peleHysl, HO He 03HayaeT CaMOro IIpU3HaHMUsI KaK TaKoBOro'’.

OTCcyTCTBME HOPMATUBHOIO 3aKperieHus IIPUHIMIIA B3aMMHOCTU B
POCCUIMCKOM MpPOLleCCyaJibHOM 3aKOHOAATe/IbCTBE HepeaKO paclleHUBAEeTCs
OTAE/bHbIMM TeOpeTUKaMM KakK IlejieHallpaBJIeHHO MpeayCMOTpeHHas
3aKOHOJIaTeJIeM HEeBO3MOKHOCTb MCIIOJIHEHUSI CY[IeOHbIX IIOpyYeHUi Ha
OCHOBe IIpMHIIMIIA B3aMMHOCTM'®, UTO Ha [eje oO3HayaeT NpPM3HAHME WU
oIpaBlIaHMe MPaKTUUECKO HEUCIIOJHUMOCTM WMHOCTPAHHBIX CyIdeOHBIX
TIOPYYE€HUI TOTO rOCYyAapCTBa, C KOTOPBIM OTCYTCTBYET 4OrOBOP O IPaBOBO
rioMmoltiy. C Takom MacCUMBHOM, XOTSI MU HAYYHOM MO3ULMEN, TOBOJBHO TPYAHO
COTJIAaCUTBLCS:  OTCYTCTBME  3aKpeIUleHMsI [PUHINUIA B3aMMHOCTU B
IPOLIECCYa/IbHBIX KOJIeKCaX He O3HauaeT ero OTCYTCTBMS B IIPaBOBOM
cucreme PO. [IpuMHOMII B3aMMHOCTM SIBJISIETCS YaCTbhIO IMPAaBOBOM CUCTEMBbI
P® Ha ocHoBe cT. 46 KoHcTtutyium PO Kkak oOenpu3HaHHBIA IPUHIIAIL
MeXXIyHapOLHOIO IIpaBa.

BepHO moameudeHO, UTO OTKa3 IPU3HABATh IIPUHLUII B3aMMHOCTU I10

MOTHMBY OTCYTCTBMSI €ro yIIOMMHAHMS B CIIel[MaJIbHOM 3aKoHe Poccuiickoin

' Bpanosuyxuii K.JI. Yxaz. Cou. C. 27-34.
'8 Cm.: T'unmos JI.B. Yxa. cou. C. 58—62.
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degepaluy MPOTUBOPEUMUT KaK KOHCTUTYIMOHHOM HOpMme, TakK U
o6IIeNnpU3HaHHbBIM HOpPMaM MeEKIYHApOMHOIO IpaBa M MOKeT IIOBJIeYb
BO3OyKIeHMe Ipollecca B MEXIYHApOJHOM  Cyae II0  MOTWUBY
HEeOOOCHOBAHHOIO OTKa3a OT COTPYAHMYECTBA, IMOBJIEKIIero HapylleHue
1paB ueyioBeka'’,

B ocHOBe copepskaHMsI IPUHIMAIIA B3aMMHOCTH, TaK WIM MHaAUe, JIeKAT
MOHSTHE  «B3aMMHOCTb». [T  1ejeil  ompeneneHus] BO3MOKHOCTU
UCIIOJIHEeHMSI CYOeOHbIX TIOpyYeHMiI TOCYZApCTB, C KOTOpPbIMU y P®
OTCYTCTBYeT [OrOBOpP O IIpaBOBOii IIOMOIIM, Ha OCHOBe IIPMHIIMIIA
B3aMMHOCTM «B3aMMHOCTb» JOJ/DKHA pPacCMaTpMUBAThCSl KaK 0Oe3yCJIOBHOE
YBaKE€HMEe K aKTaM, MCXOISIIMM OT YIIOJTHOMOYEHHBIX OpPraHOB IPYroro
rocygapcta. «Mepa 3TOro yBaKeHMUSI He M3MepsSeTcs Mepoil BCTPEeUYHOIO
YBaKeHMSI U Jaske He TpeOyeT ero. YBakeHue SIBJIIeTCs MPSIMbIM CIeACTBUEM
nobpococencKkux OTHOIIeHMI». B TakoM Kiloue coiepskaHue MpUHIIMIIA
B3aMMHOCTM IpUOGpeTaeT OTTEHOK IpaBUI MEXKIYHAPOMHOI BEXIMBOCTIH.
JTO CTAHOBUTCS OUYEBUIHBIM HE TOJHKO B CBSI3M C TOJKOBAHMEM ITOHSTHSI
B3aMMHOCTb, HO ¥ B CBSI3M C MCTOpPMEN pas3sBUTUSI MEXKIYHAPOSHbIX
OTHOIIIEHUA.

MekayHapogHass  BeX/JIMBOCTb. IlepBbIM  OPUMEHTMPOM B
MEKIOCYyJapCTBEHHbIX OTHOIIEHMSIX BBICTYIAjJa MMEHHO BEXK/IMBOCTh Kak
o6bIyaii MEXKTOCYAapCTBEHHOTO 06IIeHMS, «IIpeMChIBAIOII I

rocypapCrBaM OTHOCUTBCA K  UY>KOMY  IIPpaBOIIOPAAKY  BEXJIMBO U

" Cm.: Hewamaesa T.H. Vxa3. cou. C.124-140.
2 Cm.: Enucees H.I' TIpHHIMI MEXKIYHAPOIHOH BEKIMBOCTH KAaK MPEAMOCHUIKA TPUBEACHHUS B HCIIOTHEHHE
WHOCTPaHHBIX Cy/IeOHBIX perieHuii // 3akoHsl Poccun: omnbit, ananus, npakruka. 2006. Ne 7. C. 73-78.
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06X0ANTENbHO»*! U MOCTENeHHO 0OpeTarIMii ComepskaHne 06s3aTeTbHOCTH
COTPYIHUYECTBA TOCYAAPCTB IPYT C APYTOM.

McTopuueckoe IPOUCXOXKAEHME TPUHIIMIIA B3aMMHOCTM M3 IIPaBUII
MEKIYHAPOIHOM BEKIMBOCTY HEKOTOPBIMM YUEHBIMM PACCMaTPUBAETCS KaK
OCHOBaHMe IS TOHMMaHMSI  TPUHIMIIA  B3aMMHOCTM  He  Kak
OOIIENMPU3HAHHOTO TMPUHINUIIA MEXIYHapOJHOTO TMpaBa, a JUIIb Kak
MIPUHIINIIA MEKTOCYIapCTBEHHBIX OTHOIIEHMI, TOCKOJIbKY MEXKIyHapOmHas
BEKIMBOCTh IIPEJIOJIaraeT «OJHOCTOPOHHME [EMCTBUS TOCYIapCTBa,
CTpeMsILIerocss BecTu ceOsl IMBWIM30BAHHO B OTHOUIIEHUSIX C JPYTUMU
rocyIapcTBaMm»2,

COOTHOIIIEHME  KaTeropmii  «MeXIyHapogHas  BEXKJIMBOCTb» U
«B3aMMHOCTb», OCHOBAaHHOe Ha WUX QUIOIOTUUYECKOM TIOHUMaHUU WU
MIPAaKTUUYECKOM IIPMMEHEHUM B  MEXKIOCYyJAapCTBEHHBIX OTHOIIEHUSX,
MTO3BOJISIET CIe/IaTh BBIBOJ O TOM, UTO TIOHSATME «B3aMMHOCTb», a TaKkKe
OCHOBAaHHbI/i HAa 3TOM TMOHSITUM TPUHLMUII B3aMMHOCTH, MMEIOT
OTPAHUYMTENIbHBIA ~ OTTEHOK,  IPOSIBJISIIONIMIICSI B 3HAUYUTEIbHOM
COKpAIlleHMM YMCJIa BO3MOKHBIX CIy4aeB MCIIOJHEHUS] MHOCTPAHHBIX
CyIeOHbIX MOpyYeHMit. [IpyruMu CI0BaMM, «MeKIYHAPOIHAS BEKINBOCTb»
MpecTaB/sieT co60ii 06lee MPaBMUIO MEKTOCYAAPCTBEHHBIX OTHOIIEHUA,
KOTOpOe [IeiiCTBYeT BCera, ecau OTAeTbHO He OTOBOPEHO PO B3aMMHOCTH
WIM WHOV TIOPSITOK MCHOJNHEHMsI. «MeXIyHapomHasi BeXKJIMBOCTb»
MoJipasyMeBaeT MCIIOJIHEHME TOPYYeHUsS] BHE 3aBUCUMOCTU OT KaKuX-J1O0

YCHOBMﬁ, B TO BpeMd KaK «B3aMMMHOCTb» TpEGYET dHaJIOTMYHOI'0O, OTBETHOTI'O

*! Cm.: Hewamaesa T.H. Yxa3. Cou. C.124-140.
2 Cm.: Jaswioenko JJ., Myparos A. Bonpocs! npu3HaHus U (WIH) MPUBEICHUS B CTIONHEHNE HHOCTPAHHBIX PELICHHH B
Poccun // Kopriopatusasiii ropuct. 2007. Ne 3. C. 46-53.
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ToBeleHNsI IPYTroit CTOPOHBI B TTIOA0OHOV CUTYaIUMN.

Oxa3aHue MMPaBOBO¥ MOMOIIM 10 MPUHIUITY «Thl — MHe, 51 — Tebe» He
COOTBETCTBYeT COBPeMEeHHBIM IpaBWiaM MeXIYHapOOHOW BeXIMBOCTU. B
3TOM KOHTEKCTe COBEeplIeHHO CIIpaBejiuBa CAedyIoliasi TOYKa 3peHus:
«Ecnin Poccus mpereHayeT Ha 3BaHMe IIPaBOBOTO M LMBUIM30BAHHOIO
rocygapctsa, TO ee (CygaM [JOOCTaTOYHO WCIIO/Jb30BaTb  IMPUHIIUIL
«MeXIYHApPOIHOM BEXKIMBOCTM», HO He KaK OOIIeNpM3HAHHBIN ITPUHIIUII
MEeXIYHAapOOHOTO IIpaBa, a KakK IMPUHOUI OLHOCTOPOHHEro IOBeJeHMs
rOCyIapCTBa, BKyIe C 4. 1 ¢T. 46 KOHCTUTYLIMI»*,

JIOTMYHBIM BBIBOJOM BBILIECKA3aHHOMY IMOCAYKUT YMO3aK/IOUeHue O
TOM, YTO MMEHHO NPaBUWJIO MEeXAYHAPOLHOM BEXJIUBOCTU OOJDKHO CIIYKUTH
OPMEHTUPOM  CYyIObsIM TIpU TIPUHSITUM pellleHuit 00 MCIOJTHEeHUU
MHOCTPAHHBIX CyleOHbIX ITopydyeHuit. K Takomy BbiBoay Ipuiien u BAC PO,
MIpeIJIOKMB UCIIOJNHATh CyAdeOHble TOpyueHMs] MHOCTPAHHBIX TOCyHdapCTB, C
KOTOPBIMM OTCYTCTBYeT MeXXIYHapOLHbII SOTOBOP O IPaBOBOi ITIOMOIIM, HA
OCHOBE MEXIYHAPOIHOI BEXXIMBOCTI,

«MexmyHaponHas BEKJIMBOCTbY, HECMOTPS Ha uspenka
BCTpeyvarlecss TOYKM 3peHUs O CYIeCTBOBAHUM CaMOCTOSTE/IbHOI0
OPUHIAIIA MEXKIYHAPOAHOM BEXIMBOCTU?®, He SABAseTcs O(UIMaIbHO
IIPU3HAHHBIM M HOPMAaTUBHO 3aKpPEIUIEHHbIM MPUHLUIIOM MeXIYHAPOILHOTO
nmpaBa. Ho B CBA3M C 0C000¥ 3HAUMMOCTbIO IPOOIEeMbI MCIIOJHEHUS

MHOCTPAaHHBIX Cy,ILe6HbIX HOpY‘l@HI/If/i, H€O6XO,H,I/IMOCTI)IO UCITIOJIHATD

> Tam xe. C. 49.

O JeHCTBMM MEXIyHAPOAHBIX JOrOBOPOB P®M MNPUMEHHTENTHHO K BOIPOCAM apOMTPA’KHOrO MPOLECcca:
nocranosienue [lnenyma BAC P® ot 11.06.1999 1. Ne 8 // BectHuk BAC P®. 1999. Ne 8.

» Cwm.: Tomeesa A.B., Kopiokaesa T.I. HekoTopble 0COGEHHOCTH W3BEIICHHS MHOCTPAHHBIX JIMI[ B ApOUTPAKHOM
nporiecce // FOpuct. 2012. N 24. C. 38.; Komaposa I'. PelieHrne HHOCTpaHHOE — UCIOIHEHUE poccuiickoe // busnec-
aaBokatT. 2003. Ne 21.
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MHOCTpPaHHble CyJeOHble TOpy4YyeHMsS UM TeM CaMbIM  pPa3BUBATh
MeXIYHAapOLHOe COTPYLAHMUYECTBO IO IMPaBOBBIM BOIIPOCAM B POCCUICKOI
Hayke c@opMupoBasiach TpaAuIusl Ha3blBaTb OCHOBAHME MCIOJTHEHUS
MHOCTPAHHBIX CyIeOHbIX IIOPyYeHMiII B OTCYTCTBME MEXKIYHAPOIHOTO
IOroBOpa — <«IIPUMHIMII B3aMMHOCTM (MEKIYHApOMHONM BEKIMBOCTU)» 2°,
HHaHHagd KOHCTPYKLMS TI03BOJISIET YTOYHUTh IIOHMMAaHMeE [PUHINUIIA
B3aMMHOCTU U CIYXUT HeOOIMYIIeHUI0 BCTPedarwllerocs B JuUTeparype
OTOXIECTBJIEHUSI TPeOOBaHMSI B3aMMHOCTY U IPUHIIMUIIA B3aMMHOCTH.

VIIOMMHaHMe B 3TOM KOHCTPYKLMUU KATEropum «B3aMMHOCTb»
00BSICHUMO OpPMEHTUPOBAHHOCTHIO Ha ITOBCEMECTHOCTb MCIIOIb30BaHUS
IpaBUJ BEX/IMBOCTU, B pe3yJibTaTe 4yero MOXHO I'OBOPUTH O B3aMMHOCTU B
OTHOIIIEHUSX: BEXKIMBOCTb TOTHA CTAaHOBUTCS B3aMMHOI, Korja Bce 0Oe3
MCK/IIOUeHMs TOCyAapCTBa HaJJjeskaluM oOpa3oM pearuMpyrT Ha MPOChObI
OPYIrUMX TOCYLApCTB O MpaBOBOM IIOMOILIM, HE3aBUCUMO OT HaJIuUuus
MEeXIYHAapOOHOTO [OroBopa. B TO ke BpeMsl MCIOIb30BaHME KaTeropuun
«MeXIyHapoaHas BEKJIMBOCTb» aKIeHTUpyeT BHMMAaHMe Ha
00OPOBOILHOCTY U OJTHOCTOPOHHOCTU IEeMCTBUIL TI0 UCIIOTHEHUIO CyAeOHbIX
TIOPYYEeHMI HE3aBUCUMO OT OEeMNCTBUM OPYIUX rOCYAapPCTB.

Borpoc 0 BO3MOXHOCTY MPUMEHEHUSI PeTOPCUIL KaK OTBETHOI Mepbl
Ha HEMCIIO/JTHeHMe TOPYUYEeHUi POCCUIICKUX CYIOB MHOCTPAHHBIM CyJI€OHBIM
opraHamM OCTaeTCs OTKpbITbIM. Hu mnOpakTuka, HU [OOKTPUHA, HU
TOJIUTUYECKME YCTAaHOBKM He IIpeJiarar0oT OJHO3HAYHOI'O pelleHus 3TOM

HpO6JIeMbI. CTpOI‘O roBops, IIpOsABJIEHHUE MQ)K,U,YH&I)O,H,HOVI BEeXJ/IMBOCTU He

2% Cwm., Hanpumep: Bypkosa A. Uyxue cpean ceoux // IK-F0puct. 2010. Ne 19. C. 8.; Enucees H.I". Ykas. cou. C. 73-
78; Cmonenckuii M. Kect nopepus 3apydexusiM mpasonopsiakam // XK-FOpucr. 2013. Ne 14. C. 15.
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IIpe3IOMMPYET aHAJIOTMYHBIX OTBETHBIX MEJMCTBUII M He COIIPOBOKIAETCS
TpebOBaHMEM  B3aMMHOCTM. 3HAuUMT, U OTKa3 OT COOIIOAeHUS
MEXIYHApOAHOV  BEXJIMBOCTM  He  MOXET  pacIeHMBaTbCSI  Kak
HeJIPY’KeCTBEHHBIN aKT, CHYKUTh OCHOBAaHMEM [JIS peTopCuit uau

pernpeccannit?’.

21 Cwm.: Temoman-Tlagnosa M. B. MexIyHapoIHOE YaCTHOE MPABO: KPATKHMil Kype Tekmmii. M., 2013. C.15
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BCEMUPHAA TAMOXEHHAS OPTAHU3ALIMA HA COBPEMEHHOM 3TATIE

EkaTepuHa XanansaH”

AHHOTALIMA: UCCaeayrTcsa OCHOBHBIEC HaIIpaBJEHUS OeATEJIbHOCTU

BceMupHOIT TaMOXXEHHOM oOpraHm3aluy Ha COBPEMEHHOM JTalle eeé

pa3BUTHSI.

KinroueBnlie cjioBa: TaMOJXH{, TAMOXE€HHAI CHY)K68., COTpyaAHMNYECTBO,

BCeMI/IpHaSI TaMOXE€HHas OpraHm3anys.

WORLD CUSTOMS ORGANIZATION IN MODERN TIMES

Ekaterina Halapan®

Abstract: the author examines the main directions of activities of the

World Customs Organization at the present stage of its development.

Keywords: Customs, customs service, cooperation, the World Customs

Organization.

* XanmansH ExaTeprHa AJieKCaHAPOBHA, COMCKaTeNb Kadeapbl MeKIYHapOLHOTO ¥ €BPOIeiiCKOTO IMpaBa
BI'V.
* Halapan Ekaterina Aleksandrovna, postgraduate student of the international and european law chamber,
VSu.

158



Ha coBpeMeHHOM 3Tame pa3BUTUS IIPAaBOBOTO PEryJaMpOBaHUS
TaMOXX€HHOr0 J[ejla Ha MeXIyHapOOHOM YpOBHe, TIJlaBHAas poOjb B
MIPOTPECCUBHOM Pa3BUTUM U KogudUKaALMM HOPM MeXIyHAapOOHOIO IipaBa
MIpUHAIJIEKUT, 6e3yc/I0BHO, BceMMpHOI TaMOKeHHOM opraHmsaiuu (maaee
110 TekcTy — BTO)L.

15 mexabpss 1950 B Bpioccene 6buIM MOAIMCAHbI JBE€ KOHBEHUIMUM —
KoHBeHIIMSI IO HOMeHKIAType A5 KaaccuduKalymy TaMoXXKeHHbIX TapudoB 1
KoHBeHILIMSI II0 OIleHKE TOBAapOB B TaMOXKEHHBbIX Iengx. Torma ke OB
MOAIIMCAH YYpPeOUTEe/bHbII OOKYMEHT IIepBOil  CHelUaJIu3UMPOBaHHOM
TaMOKeHHOI opranmsauuy — KoHBeHLs 0 co3manuy CoBeTa TaMOKeHHOI'0
corpygunuectBa (CTC), BcrynuBiieit B cuiny 4 HosiOpst 1952 roga. MiMeHHO
3TOM OopraHusanuu, ¢ cepenuHbl 90-x IT. monayuymiaa Ha3BaHue BcemupHas
TamMmoykeHHas1 opraHu3sanus (BTO).

HestenpHocTh BTO Ha cerogHSIIHMIA [OeHb COCpedoOTOYEeHa B
CJIenyIOIMX 00aCTIX:

— pellleHMe BOIIPOCOB 0€30IMaCHOCTM U  YAYYIIeHUS MMUPOBOIA
TOPTrOBJIN,

— pa3BuUTHe TIOTEHIMAJIa HAIIMOHATbHBIX TAMOKEHHBIX CITYKO,

— 60pb0Oa ¢ IMpaBoHAPYIIEHUSIMU B TaMOXXEHHOI cepe.

Ilenp co3manusgs BTO 3akmwo4yaeTcss He TOJAbBKO B CO30aHUU
MCIIOJTHUTEIbHOrO allapara, HeoOXOAMMOIO [AJs BOIUIOIIEHMUS B >KM3Hb
MIOJIOXKEHMI KOHBEHILIMI, MPUHSITBIX IO 3TMUA0i opraHmu3anym. OpraHnmsanms
06yagaeT MOCTATOYHO IIMPOKMMMU IIOJJHOMOUMSIMM [JISI TOrO, UTOOBI, KakK

OTMEeUaeTCdad B yYpeauTeJbHOM OTOKYMEHTE, «00ecIeunTh Kak MOXXHO Oosiee

!'World Customs Organization // URL: http://www.wcoomd.org (mata obpamienns: 10.10.2013).
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BBICOKIIT yPOBEHb COIVIACOBAHHOCTU U eOMHO0Opasus MX TaMOKeHHbBIX
CUCTEM M YCWINUTDH M3ydeHMe Ipo6sieM, BO3HMKAIOUIMX B XOAe pa3BUTHUS U
YIIy4IlleHsI TAMOXKEHHOM TEXHUKM M TaAMOKEHHOT'0 3aKOHOIAaTe/IbCTBaY.

KintoueBbiMM (QYHKIMSIMM [TAHHOJ OpraHM3saliyy, 3aKpemnjeHHbIMU B
HopMax CT. 3 KouseHuiuu o co3ganum CTC, ABaSIIOTCS :

— U3y4yeHue BCeX BOIIPOCOB, KaCaroumxcs TaMOKE€HHOTO
COTPYOHMYECTBA, KOTOPOMY [OrOBapuBAIOIIMECsS CTOPOHBI COIJIAaCUJINCH
COMIeICTBOBATh COTJIACHO OCHOBHBIM 11ej1siM KOHBeHLIHK;

— U3yUYeHMe TeEXHMYECKMX aCIIeKTOB TAMOKEHHbBIX CUCTEeM, PaBHO KakK U
CBSI3aHHBIX C HMMM 3SKOHOMMUYECKMX (PaKTOpPOB, C ILiebl0 IpeiaraeMbIxX
yareHaM BTO mpaKTudyeckKux CpeAcTB IJOCTMKeHMS KaK MOXHO 0ojee
BBICOKOT'O YPOBHSI COTJIACOBAHHOCTY U €IMHO00pa3usi;

— TIOATOTOBKA ITPOEKTOB KOHBEHIIMI U IIOIPAaBOK K HUM, a TaKKe
BHECeHMe PeKOMEeHIAlMi1 OTHOCUTEJIbHO UX IIPUHSITUS 3aMHTEPeCOBaHHbIMM
CTOPOHAMU;

— paspaboTKa peKoMeHaluii, obecIieuMBaloIIMX eIMHOo0Opas3Hoe
TOJIKOBaHME M MpUMEHEeHMe KOHBEHIMI, 3aK/IIIOUEeHHBbIX KaK B pes3yjbTaTe
paborsr BTO;

— paspaboTKa NPUMMPUTEIbHBIX PEeKOMEHOAINiA [JIsI paspelleHus
CIIOPOB 10 TOJIKOBAHUIO U IIPUMEHEHMIO0 KOHBEHIIUIA;

— obecrieyeHue  pacopocTpaHeHuss  uHGOpMaLMM, Kacarwlleics
peryanpoBaHus U IpoLenyp;

— TMIpelCcTaB/ieHMe 3aMHTepPeCOBAaHHBIM IIPaBUTEJbCTBAM II0 CBOE€
MHUIIMATUBE WAM II0 UX TIpockOe uHGOpMaUMM WIM COBETOB IIO

TaMOKeHHBIM [ ejIaM COIJIaCHO OCHOBHOM neian;
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— COTPYAHMUYECTBO C APYyIrMMu MEXITPaBUTEIbCTBEHHBIMU
OopraHM3auusIMyu I10 BOIIPocam, BXoAsiuM B KomieteH o CTC.

Bo ucnonHenue nocnenHeit @yHkiumu, BTO ocyliecTBisieT MOCTOSTHHOE
COTPYAHMUYECTBO C pAa3JUYHBIMM CAMOCTOSITEIbHBIMM MEXKIYHAPOAHbIMU
MEKIIPaBUTEIbCTBEHHBIMM ¥ HEIIPABUTEIbCTBEHHBIMM OpraHm3anusaMmm?,

B coorBercTBMM cO cT. 2 KoHBeHuum o co3gaHum CTC ee ujeHamMu
SIBJISIIOTCSI:  TIPABUTEJbCTBA  TOCYAAPCTB-YUYAaCTHUKOB  YUpeIUTETbHOM
KOHBEHLIMM, a Takke, ¢ omobpeHusi CoBera BTO, — mpaBuUTenbCTBa
OTHeJbHBIX TAMOKEHHBIX TEPPUTOPUIA, 3aBUCUMBbIX BO BHEITHEIIOJIUTUYECKMUX
OTHOILIEHUSIX OT IPYTUX CTPaH, HO, KOTOpbIe 00/1aal0T CAMOCTOSITEIbHOCThIO
B BeJleHUM BHeIlIHel TOpros/in. B HacTosee Bpems yaeHamu BTO siBisitoTcst
178 rocymapcCTs.

KouBenuiuss o cosgmanum CTC mnpemycMarpuBaeT BO3MOKHOCTb
TpycoeqHeHUsT K Heli JII0OOTO rocymapcTBa IMyTEM ITPOCTO MPOLIedyPbI:
OOKYMEHT O IPUCOeIMHEHNM OO/KeH ObITh NelOHMPOBaH B MMHUCTEPCTBE
MHOCTPAaHHBIX ey benbrumn.

VunuThiBasg 3HAYUTEIbHOE KOJIMYECTBO TOCYJApCTB — YJE€HOB U MX
IIMpoOKoe reorpaduyeckoe IIpeICTaBUTENbCTBO, a TakKKe C Iedblo
O03HAKOMJIEHUSI C TIOTPEOHOCTSIMM BCEX ee UjeHOB, B 1984 r. opranusanuein
ObUIO MPUHATO pelieHue o npumeHeHuM B BTO cucTteMbl permoHaabHOTrO
IIpeaCcTaBUTE/bCTBA.

OCHOBBIBASICH HA 1IeJIOM cIlIeKTpe (aKTOpPOB, TAKMX KaK paboumuii sI3bIK,

reorpaduyeckasi 6aM30CTb, YK€ CYIIECTBYIOIINI IOPSIIOK PermMoHaIbHbIX

2 URL: http://www.wcoomd.org/en/about-us/partners/international_organizations.aspx (mata oOpalleHus:
10.10.2013).
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CTPYKTYP IPYIMX MEXKIYHAPOAHBIX OpraHm3aluii, 6bIO0 MPUHSITO pelieHue
00 yupexxneHun 1mecty pabounx permoHoB BTO, a MMeHHO:

— Bocrounas u IOxkHast Appuka;

— 3anagHag u llentpanbHasg Appuka;

— CeBepHas Adbpuxka, biaskanii u CpegHuii BocTok;

— HanbHnin Boctok, IOxxHas u Oro-BocrouHas Asus, ABCTpanus u
TUxoOKeaHCKMeE OCTPOBA;

— CeBepHad, IOxkHas, llenTpanbHas AMepuka u Kapubckuii 6acceiin;

— EBporma.

OnuH 13 caMbIX KPYITHBIX PETMOHOB — €BPOMEeCKUii, B Hero BXoauT 51
CTpaHa.

B pamkax BTO perictByer okosio 20 MeXIYHapOOHBIX OrOBOPOB,
peryiupyroimux oOTAelbHble BOIPOChl (YHKIIMOHMPOBAHMS TaMOXKEHHbIX
CJIY>K0 TOCyIapCTB-yY4aCTHUKOB.

BakHoe MecTo B gesarenbHOCTM BTO 3aHuMMaeT COTpygHMYECTBO
roCyIapCTB B 60pbOe ¢ HapylIeHUSIMM TaMOXXeHHBIX IIPaBMUJI M KOHTpaOaHIbI.

Tak Kak o6MeH MHMOpMaIyei 1 onepaTMBHBIMU JaHHBIMU SBJSIETCS
OOHMM M3 CTOJIIOB IIPaBOIIPUMMEHUTEJIbHON M IIPaBOOXPaHUTEJIbHOM
ctpateruu BTO, Opranmsamusi cosjmaja rjao0ajbHYI0 CeTb PernoHajbHbBIX
y3JI0B CBSI3M T10 TIpaBOOXpaHuUTebHO padoTe (RILO — PUJIO).

PUJIO sBiasgeTcs peruMoHaJbHbIM ILIEHTPOM [jis cOopa, aHaiu3za u
IOOTOJIHEHMS [aHHBIX, a TakXke OJs paclIpocTpaHeHus1 MHPOpMaLUU O
TeHIEeHLIMSIX, MeTomaxXx paboThl, MapHIpyTax M 3HAUMTEIbHBbIX CIydasx

MOIIeHHMN4YeCTBa.
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Mexanusm PUJIO niogaepxkmuBaeTcsi CeTbi0 TaMOXEHHOIO IIPUMEHEeHMS
(CEN)? — ryio6anbHO  MHGPOPMALMOHHOJ, aHAJIMTUYECKON U
KOMMYHMKAIIMOHHOM CHUCTEMOJ IJIs1 opraHu3anuy 60pbObl C TaMOKEHHbBIMMU
IpaBOHApYyIIeHUSIMM, COfepsKalleii maHHble M MHGOpMALMIO, aHAIU3 U
CUCTEMY CBSI3U [J14 1ieJiei IIpoBeeHNUs paccieOBaHMIA.

[lesb 3TOr0 MexaHM3Ma 3aK/I0UaeTCs B MOBbIIeHUM 3P PEeKTUBHOCTU
r7106a/IbHOT0 MHGOPMAIIMOHHOTO 1 OIepaTUBHOTO obMeHa MHbopMalein u
OaHHBbIMM, & TaKXKe pa3BUTHE COTPYAHMYECTBA MEXAY BCeMM TaMOXXEeHHbIMU
cIy>k6aMu, 3aHMMAIOIIVMMMCSL BOIpocamMyu 60pbObl C TpaHCHAIMOHAJIbHO
npectynHocTbio. CeTb PUJIO B HacTosIiee BpeMst BKIouaeT B cebst 11 y3/10B,
OXBaTbhIBAKOILMX IIECTh PerMOHOB AesaTenbHOCTU BTO.

OTOT MexaHM3M paslejleH Ha TPU YPOBHS, KOTOpble paboOTaloT B
MHTEPAaKTUBHOM peXXyMe U Ha OCHOBE B3aMMOJOIIOJHSIEMOCTH, @ UMEHHO:

— HAaUMOHAJbHbBIA YPOBEHb, WIEHbl aIMMHUCTPALMIT HAlMOHAIbHbBIX
KOHTaKTHbIX Touek (HKT) cobupamoT uHboOpmanuio u3 CYIECTBYIOIINUX
MCTOYHMKOB Ha HAllMOHAJbHOM YPOBHE, B 3JIEKTPOHHOM DeXMMe BHOCST B
6a3y HKT unu mepemaioT ykasaHHble AaHHble y3iaMm RILO 1o dakcy uan
MoYTe, aHAIM3UPYIOT MHPOpMaIIMI0, COOPaHHYIO Ha HAllMOHAJIbHOM YPOBHE,
YTOObI YCTAaHOBUTb HOBbIE TEHIEHIIMM, COTPYAHMUYAIOT HAa HAIMOHAIbHOM
YPOBHE C HAlIMOHAJIbHBIMM [IPAaBOOXPAHUTEIbHBIMY OpraHaMu;

— permoHa/ibHbIN ypoBeHb, y3/ibl RILOS wm3yyalT ¥ OLEeHUBAIOT
MEeXIyHapoaHble TeHAEeHIMM, IIPOBepsSOT TOUYHOCTh JaHHbIX CEN,
npenocrasiasgseMbix HKT, 1oaroraBamMBarOT M pacChbUIAlOT OMOBEIIEHUS U

JaHHbIe paCCﬂeﬂOBaHMﬁ, BBIITYCKAIKOT IIepmoamndeckKkumue OI0JUIeTeHU WU

® The Customs Enforcement Network (CEN).
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MHQOpMallMOHHbIE TMPOCHEKThbI, COJepsKalye ChelyuaJbHbIi aHaInu3,
paspabaThIBalOT, OPraHM3yIOT M IOAIEpPKMBAIOT PerMoHalbHbIe Onepalun
110 paccjiefOBaHMIO, COOEVCTBYIOT B3aMMHOM IMOMOILIY U COTPYAHUYECTBY C
OPYTUMM CIYy>)KOaMM M OpraHaMy, OKa3bIBalOT TEXHUYECKYI0 MM JPYIYIO
rmomoiib HKT;

— MeXIOYHapoOHblii ypoBeHb, cekperapuaT BTO orBeuvaer 3a
LleHTpaJM30BaHHOe yripaBijieHue ceTbio CEN, aKCITyaTallMio U TEXHUYECKOe
obcmykMBaHMe CUCTEMBI KakK r7106a7bHOTO MH(OpPMaIMOHHO-
pacciieqoBaTeIbHOTO MHCTpyMeHTa aJisi cetu RILO, mepmonmuyecku mpoBOANUT
I7100a7bHBIN  CTpaTerMuyeckuMii M TaKTMUECKMiII aHajJiu3 Ha OCHOBe
nH@opmaumu, umeroieiics B cetu CEN, pacceliaeT pe3ioMe CBOMX aHa/IM30B
M CBOMX €KEerogHbIX AOK/IANOB, IMpemjiaraer oOyuyeHME U TeXHUUYECKYIO
noMonib y3naM RILO m ux wieHaM, pacHpOCTpaHSIeT CTPaTermyeckyro
MH@OpMaII IO cpenu IPYTUx MeKIYHapOOHbIX opraHu3anui,
3aHMMAaIOIIMXCS BOITPocaMy 60pbObl C OpraHM30BaHHOM ITPECTYITHOCTIO.

Takum o6pasom, BTO crana 3a mocjaeaHue rofibl HACTOSIIIMM IIITaboOM
COTPYAHMYECTBA TOCYOAPCTB M MEXIYHApPOOHbIX OpraHu3saluii B TOM, 4TO
KacaeTcsl MpaBOTBOPUYECKOW U IIPABOIPUMEHUTENbHON OesiTeIbHOCTU B
chepe MeXXayHapOAHBIX OTHOIIEHMI B YaCTM TaMOKeHHOTO Jiejia ToCyIapCTB.
B Hacrosimiee Bpems BTO koopauHupyeT paboTy HaIMOHAJIbHbBIX
TaMOKEHHBIX CJIY’)KO B paMKax CYIIeCTBYIOIIMX MHOTOCTOPOHHMX IOTOBOPOB
B 3TOJ 06;1aCcTH, 0KOJI0 50 peKOMeHIalMit U TeCITKOB TEXHUUYECKMUX HOPM 10
pa3IMYHBIM TaMOXXE€HHbIM BOIIpocaM, a rocygapcrBa-wieHbl BTO

KOHTPOJUPYIOT 60jiee yeM 98 % MUPOBOI1 TOPTOBJIMN.
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NMPABOBOE PEIYJINPOBAHUE BEHYYPHOIO UHBECTUPOBAHUSA B
POCCUN: MEXXOYHAPOAHbIA OMbIT

MNagen WabaHoB", AHacTacua benbTiOKOBa"

AHHOTanusi: B crartbe IIPUBOAUTCA dHA/IM3 CYIIECTBYIOIIMX HOPM

pOCCI/IV[CKOI‘O 3dKOHO4aTe/JIbCTBA, TOCBSILLIEHHBIX BEHUYYPDHOMY

VHBECTMPOBAHUIO. Taxkxke uccienyeTcs BaDY6E)KHbe/'I OIBIT B JAHHOM Cd)epe.

KinroueBsbie ciioBa: BEHUYpHO€ MHBECTUMPOBaHVE, MHBECTUIIMOHHOE

IpaBoO, BEHUYPHbII QOH]/I,.
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Bruiots mo 2002 r. BeHuypHasa uHAYCTpuUsa B Poccuiickonn depepainm
npebbiBajia Ha TMOJIOKEHUM HEe3aKOHHOPOXIEHHOTO WM, BepHee —
He3aKOHHO IMPUBHECEHHOTO M3BHe (heHOMeHa. JIMillb HeJlaBHO IIPOM30IIes
HACTOSIIMII TPOPBIB B  00JaCTM TOCYIAPCTBEHHOTO MpPU3HAHUS U
BCTpaMBaHUA BEHUYPHOM WMHAYCTPUU B CUCTEMY MHBECTULIMOHHBIX
B3aMMOOTHOIIIEHUI B POCCUICKOM 3KOHOMMKE.

[lepBoe yHmoOMMHaHME O <«BEHUYPHOM» CII0cO6e (UHAHCHMPOBAHMUS
pOCCUIICKOTO Ou3Heca TIOSIBMUIOCh B BeJOMCTBEHHOM pacIIOpsKEHUMU
MunaHayku Poccum B 1999 1. B jOKyMeHTe, yTBepkaeHHOM [IpaBuTenncTBOM
Poccuiickoin @enepanuu, M HOcsIeM Has3BaHMe «OCHOBHbI€ HaIlpaBJIEHUS
pasBUTUS BHEOIOMKETHOTO (UMHAHCUPOBAHMUSI BBICOKOPUCKOBBIX ITPOEKTOB
(cucTeMbl BEHUYPHOTO MHBECTMPOBAHMS) B HAay4YHO-TeXHMUECKO cdepe Ha
2000-2005 rr.».

HacTosmum «IIpopbIBOM» B 00JIaCTU TOCYIapCTBEHHOTO MPU3HAHUS U
BCTpaMBaHUA BEHUYPHOM WMHAYCTPUU B CUCTEMY MHBECTULIMOHHBIX
B3aMMMOOTHOIIIEHMI B POCCUICKONM 3KOHOMMKe cTalio [loctaHOoBNIeHne OKIIb
Poccun ot 14 aBrycra 2002 r. N31/mic «ITojioskeHue O coCcTaBe U CTPYKType
aKTMBOB aKIMOHEPHBIX MHBECTUILIMOHHBIX (OHIOB UM aKTMBOB I1aeBbIX
MHBECTUIIMOHHBIX (POHA0B». B HeM BIepBbie 3a BCIO MCTOPUIO HeJlerajbHO
IesTeJIbHOCTU BEHUYPHbIX MHCTUTYTOB B Poccuiickoi @enepaiiin, B 4ucie
MPOYMX MHBECTUIIMOHHbBIX MHCTUTYTOB YIIOMMUHAIOTCSI «BeHUYpPHbIe» (DOHIbI.

CornmacHo KimaccuduKauuMyu M TEPMMHOJOTMM, IIpeJIOKeHHbIX

criernamuctamu  OKIB P®, «BeHuypHble» (0C000 pPUCKOBBIE) (OHIbBI
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OTHOCSITCSI K KaTerOpuM «3aKpbIThIX MaeBbIX MHBECTUILIMOHHBIX (OHAOB». B
naHHoM IlocTaHOBJeHUM OIpeneseHbl TOCyIapCTBEHHbIE TpPeOOBaHUSI K
COCTaBY ¥ CTPYKType aKTMBOB BeHUYpHbIX (GOHIOB. B Hem Takke
pernaMeHTUPYIOTCS 00SI3aHHOCTM YIIPABJISIIONIEN KOMIIAHUM YBEIOMJISITh
aKIMOHEPOB (BJaeblleB) 00 M3MEeHEeHUM CTOMMOCTY aKTUBOB BEHUYPHOTO
dboHIa M YCTpaHSTHb BBISIBMUBIIMECS HECOOTBETCTBUSI MeEXAY pealibHOM U
HOPMaTUBHBIMM CTPYKTypaMM aKTMBOB «Mepamy, B HauOOJbllleii CTerneHu
OTBEYAKIIVMM MHTEpecaM aKIMOHepPOB aKIMOHEPHOTO MHBECTUIIMOHHOTO
dboHma ¥ BaadesblieB MHBECTUIIMOHHBIX [aeB MAaeBOr0 MHBECTUIIMOHHOTO
donHma, B TeueHue 1 rojga co AHS, KOTJa yKa3aHHOE HECOOTBETCTBME ObLIO
WU OOJDKHO OBbIJIO OBITH OOHApy:keHO». ITomumo 3Toro, B ITocTaHOBJIEHUU
TaKkKe TIIpMBedeHa IMpUMepHasi CTPYKTypa AaKTMBOB, KOTOPbIMM MOXKET
pacrniosaraTh (GOH/I, IO KATErOPUSIM U 10J€BbIM COOTHOIIIEHMUSIM.

[To olleHKaM 3KCIIepPTOB, MOTPEOHOCTh POCCUIICKOTO PhIHKA B YACTHOM
MHBECTULIMOHHOM KaIlMTa/le Ha HaCTOSU[MII MOMEHT YOOBJIeTBOpeHa
MMHMMaJbHBIM 06pasom. [eictButenbHo: BBII Poccun B 2010 romy ObLI
olleHeH B 44 TpuaamuoHa 491,4 mwummapnma pyosieil, YTo o3HavaeT (IIpu
yciaoBum, 4to Poccus OOCTUTHET CPaBHMMOIO CO CpedHeeBpONeliCKUM
ypoBHS yyacTusi GOHIO0B B SKOHOMMKE), UTO TEOPEeTUUYECKM 00bEM CpEJCTB
MOJ, yHOpaB/ieHMeM POCCUMCKUMX (OHOOB MOXKET COCTaBUTh IIOpSiAKa
11TpunnnoHoB pybJieit, YTO IPUMEPHO B AeCITh pa3 MPeBOCXOAUT TEKYIIYIO
OIleHKYy. M3 3TOro MOXHO CJejaTb BbIBOA, YTO [aHHbI PHIHOK OyIeT
OVHAMMYHO pa3BMBATbCSI UM B [OajibHeNIlIeM, a [eiCTBYIOIIMe Ha HeM
MHBECTOPbI, 6€3yCJT0BHO, CMOTYT PacCUMThIBATh Ha IIOJyYeHMEe BbICOKOJ

MIPUOBLIMN.
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Ho paccMoTpuM OCHOBHBIE IIPOOJIEMBI, C KOTOPBIMU CTaJIKMBAETCS
BEHUYpHbIt Ou3Hec B Poccuu. Bo-mepBbIX 3TO IOUTHM IIOJHOE OTCYTCTBUE
3aKOHOJATe/JbHOM 06a3bl. B cTpaHax ¢ pa3BUBAIOIIMMMUCSI ¥ IIePEeXOIHbIMU
3KOHOMMKAMM CIlellMajibHble 3aKOHbI, periaMeHTUPYIOLMEe BeHUYYPHYIO
IesiTeJIbHOCTh, MPUHATHI B Benrpum m Mupunu. PaspaboTka aHaAJIOTrMYHOTO
3aKoHa BeneTcs B Kurae. OgHako, Kak CBUIETENbCTBYET OIIbIT BeHrpuu, co
BpeMeHu NOpuHATUSA B 1998 romy «3akoHa O BEHUYPHOI OesATEeIbHOCTU»,
BCJIEICTBME KpaifHe YCAOXKHEHHOJM perjaMeHTaluuu U U30BITOUHOI
00513aTeIbHOCTM AAHHOI'O 3aKOHA, B 3TOW CTpaHe ObLI 3aperucTpupoBaH
BCEr0 JIMIIb OJIUH €AMHCTBEHHbI HeOOJbIIONH BeHUYypHbI (HOH.,
OCHOBAHHBIN YaCTHBIM JIMILOM.

B 6OJBIIMHCTBE Pas3sBUTHIX CTPaH 3amaga 3aKOHOAATebHbIE aKThl, TAK
MM MHauve Kacaioiyecst GopMbl 1 CII0COO0B BEHUYPHOro hMHAHCUPOBAHMSI,
IIPUMHMUMAIOTCS C 1eJbl0 CTUMYJMPOBAHMS MOAaHHOTO BUIOA IEeSITeIbHOCTU
yepe3 IMpenoCTaB/ieHMe Ppa3HOro poja HaJOrOBbIX JIbIOT, OTCPOYEK U
rocy1abeHni MHBECTOpam " MHBECTUPYEMbIM KOMITaHUSIM,
MpeyMYIeCTBEHHO 3aHSITBIM B c(epe BbICOKMX TE€XHOJIOTHMil. B Tom ciydae,
KOrJa Ta MJIM MHAas HalMOHAJbHAsl CHMCTEMa HAJIOr000JIOKeHUSI BEHUYPHbBIX
MHCTUTYTOB SBJISIE€TCS TPO3PAYHON U CTUMYIUPYIOLIE, 3TU MHCTUTYTHI
PErYCTPUPYIOTCS B KaUueCTBe pPe3UIEeHTOB.

[Tpob6iema CTUMYJIUPYIOIIETr0 HaJI0I000JI0KEHMUS BEHUYPHBIX
MHCTUTYTOB IIpUOOpeTaeT 0COOYI0 aKTyaJIbHOCTb B CBSI3M C HAMETUBIIIENCS B
rocjefHe HEeCKOJIbKO JieT TeHaeHIreli (opMUpoBaHMSI MeXIYHAPOIOHBIX U
MaH-eBPOIEeiCKMX  «(QOHAOB», MHBECTUPYIOUIMX B  OTpacjeBble U
HallMOHa/bHble (OHALI HA Pa3BUTBIX U Pa3BUBAIOIIMXCSI PbIHKAX.

FOCY,H,&I)CTBEHHO@ ydaCTe B pPa3JINMYHBIX CXeMdX, IIpeayCMaTpuBaOIINX
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cMelllaHHOe O10KeTHO-yacTHOe (MHAHCMpPOBaHME MajbIX U CpegHUX
pa3BUBAIOIIMXCS KOMIIAaHMI, 3aKOHOJATeNbHO perjaMeHTUPYeTCsI BO BCeX
06e3 MCKIIOUYEHMS pa3BUTHIX CTpaHax 3amnaga. [ocygapcTBO, IIpU 3TOM,
BBICTyIIaeT Ha pPaBHBIX C YaCTHBIMM MHBECTOpamy, Tpu3HaBasi 1Jis cebs
BO3MOXHOCTb pHMCKa IOTepu MHBecTulMit. Heob6XonuMMoCTb pa3paboTKu
MpaBOBOr0 oObecreueHMss CMeIIaHHOTO BEeHUYpPHOro (pMHAHCUPOBAHUS
o0yc/IaBAMBaeTCsI TeM, YTO BO BCex 0e3 MCKIIUYeHMS CTPYKTypaxX TaKoro
TUIIA yIIpaBJieHMe OCYIeCTBIsIeTCs MpodeccruoHaaMy — YaCTHBIMMU JIUIIAMU
M KOMIIAHMSIMM; TOCYIZapCTBEHHOE TMPUCYTCTBME B TaKMUX CTPYKTypax
BbIpaskaeTcss B TIPUCYTCTBUM TIpeACTaBUTeNsI TOCyJapcTBa B COBeTax
OUPEKTOPOB UM KOHCYJIbTAaTUBHBIX COBETAX.

OCHOBHBIMM MIesIMM, 3aKlIafblBaeMbIMM B 3aKOHOJaTe/ibHbie aKThI,
periaMeHTHPYIOIlie BEeHUYpPHYI0 [esITeIbHOCTb B Pa3dMUHbIX CTpaHax,
SIBJITIOTCS CIeIyIoIIie:

— OTCyTCTBME MeIOYHOI perjiaMmeHTalnu;

— OpueHTalMs HAa MaJible U CpeJiHMe TIPeaTIPUITUS,

— IpengocTraBiaeHue HaJIOTOBBIX JIbTOT " npedepeHILNii,
CTUMYJMPYIOIIMX BeHUYpHbIe BJIOXKEHMSI U TMpUBJIeUeHMEe CpeICcTB B
BEHUYPHbIE MHCTUTYTHI;

— OrpaHuyeHue AeSITEIbHOCTY BEHUYPHBIX MHCTUTYTOB paMKaMMu
OCHOBHOJ1 1eITe/IbHOCTH;

— IIpeumyIiecTBEHHO OTpaHNYeHHbIN (o} BpeMeHU CPOK
CYILIIeCTBOBAHMSI BEHUYPHbIX MHCTUTYTOB;

— PernamenTanusi GYHKIMI YaCTHBIX, YIIPAB/SIIONIUX BEHUYPHBIMU
MHCTUTYTaMM, KOMITaHUIA B Ccoydae y4dacTus rocygapcTBa B (popMMUpOBaHUMU

BEHUYPHBIX (DOHIOB UJIM CXEM;
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— VYCTaHOBJ/IEH/e MMHUMAJIbLHOTO U IIpeAe/ibHOrO pa3dMepa KamuTasia
BEHUYPHOI'O MHCTUTYTA;

— YcTaHOB/IeHMe MMHUMAJIbHOM HOMMHAJIbHOM CTOMMOCTY aKLUI NN
cepTd1KaATOB BeHUYpHOro QoHIa;

— OrpaHmyeHue Ha OCYILIECTBJI€HME WHBECTULIMI B OTHEIbHbIX
OTpac/sIx U Buaax OusHeca;

— YBegomuTesibHas  Ipolieaypa TOCYyIApCTBEHHOM  perucrpauum
BEHUYPHBIX MHCTUTYTOB.

Cnenylo1ieit mpobeMoit SIB/ISIETCSI OTCYTCTBME B Poccuy TOCTaTOUHOIO
KOJIM4YeCTBa BbICOKOTEXHOJIOTUYHBIX BEHUYPHBIX IIPOEKTOB. Ha
CEerOOHSIIHMII OeHb O4YeHb HeMHOIrMe OTedeCcTBeHHble GUPMbI U
MpearpuMHuMaTe I IPAKTUKYIOT IIPUBJIEYEHME BEHUYPHBIX MHBECTULMIA.
[IpenctaBUM cebe IMIMPOKMIA TIJIACT CJIOE€B OTeuecTBEHHOro Ou3Heca.
CorsacHO COLMOJIOTMYECKMM OIPpOCaM, O BEHUYYPHOM WHBECTUPOBAHUU
MMeeT IpeAcCTaBjieHMe JIMIIb He3HauuTesbHas 4acTb MNpefnpuHMUMaTesIei.
Ellte MeHbIIIast 4YaCTh BjIafeeT 00beKTMUBHO 1 TOCTOBEPHO MHpOpMaIueii o
MeXaHM3MaX BEHUYPHOTO MHBECTUPOBAHMS. Y MHOTUX NpeAnpUHMUMAaTeein
CUJIbHBI OTIACEHMS T10 TIOBOJY «3axBaTa» UX 0M3Heca BeHUYpHbIM (GOHIIOM, U
Ha IIepBbIi B3I/, OHM 000CHOBAHHbBI, BeJlb (DOH BbIKYIIAeT 3HAUUTE/IbHbIN
rakeT akuii KoMrnaHuu. Ho 3TO TOIbKO Ha MepPBbIit B3IJISL,..

OT osroro, m 06e3 TOro MaJOro CerMeHTa, OTKMUIbIBAEM ellle
3HAUUTEJIbHYI0 YaCTb TeX, KTO He KeJlaeT MPUBJIeKaTb BEHYYPHbIV KalluTasl B
CUJTy HeOOXOAMMOCTY COCTABJISITh OM3HeC-IIJIaH, COOMPATh KUITY JOKYMEHTOB
1 y6exxmaTh YIIPaBJISIONIyI0 KOMIIAHMIO B TOM, YTO MPOEKT MPUObIIEH U T.1I.

OcraeTrcs JUIIb HUYTOXHO Majioe KOJIMYEeCTBO KOMH&HI/IVI, ITIOTEeHI MaJIbHO
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SIBJISIIOIIMXCST 00beKTaMM BEHUYPHBIX MHBeCTULMiA. [IpuyeM, Hamo OTHATh
MM OOJDKHOE, 3TO, KaK MPaBuUJIo, CaMble IlepeioBble KOMITaHUN.

Takum o6pa3oM, Ha POCCUICKOM pbIHKE CKJIAAbIBAETCS CUTyalus,
KOTrJa BEeHUYYpHble WMHBECTOPbI TIIPOSIBJISIOT AaKTUMBHOCTh WM JKeJlaHue
BK/IaAbIBaTh OeHbI'M Ha ¢GoHe peduLIUTa KOMIIAHMIT — OOBEKTOB [IJIs
MHBECTUPOBAHMUSI.

He MeHee  akTyaJibHOI  IpoOJieMOit  SIBISIETCS  OTCYTCTBUE
KBAIM(UILIMPOBAHHBIX KaApOB [IJisi YIIPaBAeHUSI BbICOKOTEXHOJOTMUHBIMU
BeHUYpHbIMMU ITpoekTamMu. B Poccuu sTa oTpacib puHAHCOBOI esTeTbHOCTYU
I0OKa HaxXOAMUTCSI B HEXHOM MJaJeHYeCKOM BO3pacTe, IMO3TOMY BIIOJIHE
00BSICHUM TOT (aKT, UTO CHelaabHble KaJipbl TPOCTO HE YCIIeJM «BbIPACTI».

B Poccuiickoi denepanun OCJIO’KHEeH IIPaBOBOM peXUM
KOMMepPIMaAN3aluy MHTEJIEKTYaJbHO! COOCTBEHHOCTH. JPPeKTUBHOE
peryaupoBaHye OTHOIIeHMI COOCTBEHHOCTH SIBJISIETCSI OCHOBHBIM CPEICTBOM
dbopmupoBaHMs PHIHOUHBIX OTHOIIEHMII M B KOHEYHOM MTOTE OIpeiesseT
pe3yJIbTaTUBHOCTb MHHOBALIMOHHO AeSITe/IbHOCTU.

[IpobnemMoit SIBASETCSI M TO, YTO OTCYTCTBYET 3allliTa MHTEPECOB
MHBECTOpA MPU HACTYIJIEHMM BO3MOKHBIX Pa3HOIIACUII MeXOYy CTOPOHAMMU,
TOCKOJIbKY 3aKOH CTOUT Ha CTOPOHE BJIajie/iblia KOHTPOJbHOTO MaKeTa.

Tak ke, rpobsieMaMu, MPEMSITCTBYIONIMMU [1eSTeIbHOCTM BEHUYPHbBIX
doHmoB B Poccuu SBASIOTCS clledyiouiye:

— mpobsieMa «IJIMHHBIX» JeHer — AOpPOroBM3HA 3aeMHbBIX CPEICTB U
TPYOHOCTb peaju3aluy OJAUTEbHbIX (CBbIIIE CEMU JIeT) MHBECTULMOHHBIX
IIPOEKTOB;

— OIrpPaHMYEHHOCTb B BbIOOpPE MCTOUHMUKOB (puHaHCUpoBaHUS BD,

cpean KOTOPbIX ITOKda HEBO3MOXXHO IIpAMOE IPUCYTCTBME TPpaAMIMOHHbIX

171



oast 3apyb6eskHOM SKOHOMMKM MHBECTOPOB, HAIpuUMep, MeHCUOHHBIX U
CTpaxOBbIX (DOHIIOB;

— HeCII0COOHOCTb, a YacTO U CO3HaTe/bHOe HexkejaHMe PYKOBOJICTBA
POCCUICKMX KOMIIAHUI IIPOU3BOAUTb ayAMUT, BHEAPSITb COBPEMEHHYIO
MEeTO/0JIOTMI0 KOPIIOPATUBHOTO YIIPABJI€HUS M OTUETHOCTH, T. €. IPUBOIUTD
CBOI0O KOMIIAaHMIO K BuAy, Oojee IMpuemMjeMOMYy IJs IOTEHIMaJIbHOTO
MHBECTOPa;

— Hemnpo3pavyHoOCTb CTPYKTYPBI COOCTBEHHOCTHU POCCUTCKUX
KOMIIaHMI;

— cuTyalusi, ITIpM KOTOPOiI 1ieau OyxXTajJTepCcKoro yuera mIjs
IIpefoCTaBeHus] ero pe3yJbTaTOB B TOCyLapCTBeHHble opraHnl (T. e.
«OTNITUMMU3ALMSI»  HaJIOTOOOJIOKEHUSI) M IIOTEHIMAJbHOMY MHBECTOPY
TIOJISIPHO Pa3/IMyaroTCs;

— TeKylllie orpaHndyeHus1 GOHAO0BOTO pbIHKA (JIMKBUIHOCTb, BBICOKME
HakK/IaAHble PacxoAbl TIpU OCYIIeCTBJIeHUM (QOHOOBON [eATeIbHOCTH,
TPYLHOCTY C BEIBOLOM Ha TOPIU 3aKPBIThIX BeHUYPHBIX [I1DOB).

Bce a1 npobsieMbl MOXKHO M HY;KHO YCTPaHUTh, Bellb maxe Baamumup
BnagyvmupoBuu ITytuH B nocnanum ®@emepanbHomy CobpaHuio Poccuiickoii
@enepanuu otmeuan: «[IpaBUTeNbCTBY ClieqyeT ONpeneJnTbcsi ¢ hopmamMu
rOCyIapCTBEHHOM IOAJEPKKM HOBBIX TexHojorui. HaiTu noaxonpl,
COOTBETCTBYIOI[ME HAIMM pecypcaM, COBPeMeHHO} reorpa@uyu pbIHKOB,
TUIIAM XO3S/CTBEHHBIX CBSI3eii. Hamo 1momMoub poccuitckum pas3paboTumkam
BCTPOUTHCSI B MMPOBOJ BEHUYPHbIM PBIHOK KamuTasaa, obecreumBaroninii
3 beKTUBHBIN 000POT HAYYHBIX MPOAYKTOB M YCIyT. M1 HauaTh 3Ty paboTy B
TeX CerMeHTaxX MMPOBOrO PbIHKA, KOTOpPbIE€ OENCTBUTEIbHO MOIYT 3aHSThb

OTeueCTBEHHbIE ITPOM3BOAUTEIN».
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Ha Ham B3rsn OJs pellleHus BCeX BbIIIENepeuMCJIeHHbIX MTPooem
cinepnyer:

— AKTUBM3MPOBATh Pa3pabOTKy U MpuHITHE delepabHOTO 3aKOHA 00
VHHOBALIMOHHOM OesTe/IbHOCTU B Poccuiickoit @emepaiiin.

— BHecTu n3MeHeHMsI B HAJIOTOBOEe 3aKOHOIaTeIbCTBO, HAIIpaBJIeHHbIE
Ha CTUMYJIMPOBAaHME HAYYHOM U MHHOBALIMOHHOM AesITeJIbHOCTN.

— BHecTu u3MeHeHMSI B 3aKOHOAATEJLCTBO 00 WMHBECTUIIMOHHBIX
doHmax,  oTpaxkamwIiue  OCOOEHHOCTM  JesITeIbHOCTM  BEHUYPHBIX
MHBECTUIIMOHHBIX (OHIOB C YYeTOM MMPOBOTO OIIbITa, B TOM YMCJIE
0CO0eHHOCTH UX (OPMMUPOBAHMS, II€PEUMC/IEHUS] CPEeJICTB CO CTOPOHBI
MHBECTOPOB, IIPUHSITUSI MHBECTMIIMOHHBIX peIlIeHUI, IepeolieHKM UX
aKTUBOB U JIp.

— PaccmoTpeTh BOIIPOC O BKIKOUEHUM HOBBIX M pacCIIMpPeHMM COCTaBa
CYLIECTBYIOIIMX  MepompusTuii  (emepanbHbIX IleJe€BbIX IPOTpaMM,
HallpaBJIeHHBIX Ha pa3BUTMeE MHPPACTPYKTYPbI MOAAeP5KKM MHHOBAIMOHHOM!
oesTeIbHOCTU M BEHUYPHOTO MpeApUHMMAaTEe/IbCTBA.

— AKTUMBU3UPOBATh pabory 13 (0) COBEPIIeHCTBOBAHUIO
3aKOHO/IATe/JIbCTBA O 3alUTe MHTE/UIEKTYaJIbHOM COOCTBEHHOCTM, B YaCTU
YETKOrO onpeneaeHus IpaBujl OCYIeCTBIEHMS ITpaB Ha pe3y/abTaTbhl HAYYHO-
TEeXHUYECKO OesATeJIbHOCTHU, ITOJTy4eHHbIe TTOJTHOCThIO UM YaCTUYHO 3a CYeT
cpenctB (demepanbHOro Ol0mKeTa, B TOM UMCJIe BHECTM M3MEHEHUS B
3aKOHOZATeJabCTBO Poccmiickoii ®enmepauuu B pa3BuUTHe MNOAXO0Ma,
copepskamerocst B IToctanoBnennn IlpaButenscTBa oT 17 Hosi6pst 2005 roga
N2 685 «O mopsake pacHopsskeHMsI MpaBamMM Ha pe3yabTaThl HAyUYHO-
TeXHUYECKOI MesTeJbHOCTH, MOJyYeHHbIe 3a CUeT CPelAcTB (¢eaepaabHOro

OI0IKeTar.
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— BHecTu u3MeHeHMsT B ApOUTPaKHBIN ITpOLieCCyaabHbIN KOIEKC
Poccuiickoit  ®epepanuyu, B  (¢edepajbHOe  3aKOHOOATEIbCTBO O
XO3SI/ICTBEHHBIX  OOIIecTBaX M pbIHKe IIeHHbIX OyMar B 4YacTu
COBEPIIEeHCTBOBAHMSI MEXaHM3MOB paspellieHnsI KOPIOpaTUBHBIX CIIOPOB.

— AKTUBU3MPOBATh pa3pabOTKy 3aKOHOMATEIbHBIX M HOPMAaTUBHBIX
aKTOB, PEeryJIupyloIuxX TMpaBa TOCYyJIAapCTBEHHBIX BBICHINX YYEOHBIX
3aBeeHMI, HAy4YHbIX YUYpPEeXIEeHUI U YHUTAPHBIX MOpeAnpusaTuili  Ha
pacropsskeHue  OObeKTaMM  MHTEJJIeKTYaJIbHOW ~ COOCTBEHHOCTUM U
pe3yJibTaTaMM HAy4YHO-TEXHMUYECKON HesATeIbHOCTH, CO3OAaHHBIMM B XO[e
HAay4YHOJ HeSTeIbHOCTM MOaHHBIX yUpekIeHMuit, a TakkKe Oojiee IeTalbHO
perjiaMeHTUpOBaTb MX TIIpaBO HA yyaCcTMe B KaOuTaje MaJbIX
MHHOBAIMOHHBIX KOMIIaHMIA.

— BHecTM u3MeHeHMS B TpPaXOaHCKOe  3aKOHOAATeJIbCTBO,
perjiaMeHTUPYIoIMe TMPaBOBOM CTAaTyC [OOTOBOPOB MeEXAY YYaCTHUKAMMU
XO3SI/ICTBEHHBIX OOIIECTB O IIOpSIIKe OCYIIEeCTBJEHMs IpaB YyuyacTHMKA
(akuMoOHepa) M MpaB Ha aKIN.

— JIlng TpencTaBieHUsS MHTEPECOB  POCCUIICKOTO  COOOIIecTBa
BEHUYDHbBIX MpeAIpyMHMMaTes el ¥ WMHBECTOPOB pPacCMOTpPETb BOMIPOC O
BK/IOUeHMM B coctaB CoBera [OUPEKTOPOB PoCCcuitckoit BeHUYpPHON
komriauuu (PBK) mnpencraButenss Poccuiickoi Accoumanuu MPSIMbIX U
BeHUYypHbIX MHBeCcTULM (PABU).

— Oka3spIBaTh BCECTOPOHHIOK TOAAEPKKY B IIpoBegeHnn Poccuitckoro
BeHUypHOoro ¢Qopyma wu Spmapku Ou3Hec-aHreJOB M MHHOBATOPOB
«POCCUMCKMM MHHOBALMSIM — POCCUICKMIT KaIllMTa/I», KAK MEepPOIPUSITUIM

demepasbHOrO 3HAUEHMS.
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Bce 5Ty mpeumyilecTBa U JIbIOTHI [Ie1al0T BeHUypHble (DOHIbI BeCbMa
MepCIIeKTUBHBIMM (PMHAHCOBBIMM MHCTPYMEHTAMM He TOJIbKO JIJIST OOJIBIINX
XOJIAMHTOBbIX KOMIIAHUI, HO M [OJISI KOMIIAaHUI UM IIpedrpuHMUMaTeen,
OTHOCSIIIMXCSI K CpeaHeMy M MajoMy OusHecy. BeHuypHbIi (OHI MOXKET
OBITh 3(pPeKkTUBHBIM (pMHaHCOBBIM LIEHTPOM VHBECTULIMOHHOM
OesTe/IbHOCTU TPYIIbl KOMIIAHMI, OOHOM KOMIIAHUM WU OTHEeIbHOrO
IIpOeKTa.

MHBecTOp, CO3maBlIMii BeHUYYpHbIi (OHI, IIoJy4yaeT TakKue
BO3MOXXHOCTU:

— 3HAUUTEJbHO YBEJNUYMBATh CBOM 0OOPOTHBIE CPEACTBA U SKOHOMMIO
Ha MPUBJIEUEHUM TOIIOJHUTEIbHOIO KpeauToBaHMsI, 61arogapsi OTCYTCTBUIO
IIPOMEKYTOUHOTO HAJI0T000/I0KEHMSI TIPOEKTOB;

— IJIS OCYIIIECTBJIEHMS OOIIMX IMPOEKTOB MPUBJIEKATh CPENICTBA IPYIUX
MHBECTOPOB;

— [OJS1 OCYIIECTBJIEHUSI COOCTBEHHBIX MHBECTUIIMOHHBIX IIPOEKTOB
MpUBJIEKATh [TOMOJHUTEILHO CpeNCTBA MHOCTPAHHBIX MHBECTOPOB 0e3
CJIOKHBIX IOPUAMYECKUX TPOLenyp TOCyAapCTBEHHOM perucTpauum TaKux
VHBECTULINIA;

— VIIpoIlleHMe TIIpoliecca yIpaBjeHUs] (QUHAHCOBBIMM ITIOTOKAMU,
roBbllIeHMe ero 3QGeKTUBHOCTU IIyTEeM OMepaTMBHOTO IlepepacnpeneieHus
CpeliCTB MeXOy KOMIAHMSIMM WM [poekTamu. Ilpu 3sTOM Mexmy
KOMIIQHMSIMM He CO3OAITCSI «BUPTyajbHbIe» 3a0/DKEHHOCTU WU He
MCIIOIb3YIOTCSl JOTOBOPaA (PMHAHCOBOJ TOMOIIIN;

— CaMOCTOSITe/IbHO OIpenensiTb OObEeKTbl MJs1 WMHBECTUPOBAHMSI,

ITOJTHOCTBIO KOHTPOJIMPOBATH OIIePpallMOHHYIO OeSATe/IbHOCTb (1)OH,I[8.;
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— COXpaHeHMe aHOHMMHOCTY MHBeCTOpa. B 3ToM ciiyuae BeHUYPHBIA
donHa OymeT BBICTYIIaTh HOMMHAJIbHBIM Bjajle/IblieM aKIUii M PasJIMUHbBIX
MHBIX KOPIIOPATUBHBIX ITPaB.

B pamkax pelieHus cBepx3aJaul COXpaHEHUS] M IIPUYMHOXKEHUS
HayYHO-TeXHMYECKOro IoTeHIMaga Poccun mepesn rocyapcTBOM OCOOEHHO
OCTPO CTOUT BOMpPOC obecrieuyeHMUs] IPUBIEKATEIbHOCTY [JIsI YaCTHOTO
BEHUYPHOTO MHBECTOpAa MMEHHO Hay4yHO- M TeXHUYECKM 3HAUMMBIX
MPOeKTOB. PemuTh 3TOT BOIPOC IUIAHMPYETCS C TOMOIIbIO CIeAYIOIINUX
MepaMMu:

— peanusalyei KOHIEINLMM CO3TaHMsI TeXHOIapKoB B Poccuy Kak
KOMMepYeCKl BbITOJTHOT'O CMMOMO3a KaluTaaa M Hay4HOTo IMoTeHIIMana;

— yuyacTuMeM TOCyJapCTBa B CTpPaxOBaHMM BEeHUYYPHbIX PUCKOB B
CTpaTern4yecky BasKHbIX HAYUHBIX ¥ TEXHOJOTMUECKMX HAaIIpaBIeHUSIIX;

— CO3JIaHMeM TroCyJapCTBEHHOTO BeHUYpHOro oHaa (Ha3blBaeMoOTO B
paspaboTKax 3aKOHOIMPOEKTOB «BeHUypHbIM MHHOBAIMOHHBIM (POHIOMY»),
MPU3BAaHHOIO YIIPaB/SITh pasMellleHMeM IIpeIoCTaB/JIeHHbIX TOCyJapCTBOM
CpeJiCTB B CelaaM3MPOBAHHbBIX PETMOHATIBHBIX BEeHUYPHbIX (QOHIAX;

— JCIOJHEHMEM TOCYIapCTBEHHON IporpaMMbl MEPOIPUSTUI IO
Pa3BUTUIO BeHUYPHOTO GMHAHCHMPOBAHMS ;

— IMOATOTOBKO IMPABOBOTO MOJIST AT (PYHKIIMOHMPOBAHMSI BEHUYPHBIX
dboHIOB, ObOecreueHUM TOCYAAPCTBEHHBIX Mep IMOAAEPsKKM BEeHUYPHbBIX
dboHIOB ¥ TMOMOIIM B TIIOATOTOBKE B MacliTabax CTpaHbl KoOpITyca
MeHeIKepOB /i1 pellleHus 3a/1au yIIpaBJeHNUs] MHBECTUIIMSIMMY B HAyIHO- U
TeXHUYECKM-OPMEHTMPOBAHHbBIX ITPOEKTAX.

PUCKOBBIN OM3HEC OTHIONb He CIy4yaiiHO MOJyum/ cBoe Ha3BaHue. Ero

OoT/IM4daeT HGYCTOﬁqMBOCTb, HEeHaJe>XHOCTb IIOJIOJKEHMA. <<CMepTHOCTb»
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PUCKOBBIX OpraHM3alMii oueHb BbICOKA. M3 250 puckoBbIx GupmM,
ocHoBaHHBIX B CIIA eme B 60-X romax, «BbIKUJIM» JIUIIb OKOJIO TpeTu, 32%
OBLIN TIOTJIOIIEHbI KPYITHBIMM KOPIIOpauusIMu, 37% 06aHKPOTUINCH. 1 nulilb
eIVIHUIIbI MPeBPaTUINCh B KPYMHbBIX IPOAYLIEHTOB BBICOKUX TEXHOJIOTUIA,
nmomobHo “Xerox”, “Intel”, “AppleComputer”. OgHako oTmaya OCTaBLIMXCS
«KUBBIX» (PMPM HACTOJBKO BEJIMKA, KaK C TOUKU 3peHMs MPUObLIM, TaK U
CTOYKM 3peHMs COBEpIIeHCTBOBAHMS IMPOM3BOACTBA, UYTO [ejlaeT TaKylo
MPaKTUKY Iie/iecoo0pa3Hoit. 3HAUMMOCTh PUCKOBBIX IPEAINPUSITUI U TOM,
YTO OHM CTUMYJMPYIOT KOHKYPEHIIMIO, MOATAaJKMBAeT KPYyIHble (UPMBI K
MHHOBALIMOHHON MesSTeJlbHOCTU. Tak, CIelMaauCTbl CUMTAIOT, YTO rOpasao
oonmpuimit  Bkiaanm —  AppleComputer”  (BO3HMKIIEIO KaK  PUCKOBOE
npentpusitie) B 9KOHOMMUKY CIIA cocTosim He B CO3MaHNUM U MIPOU3BOACTBE
IIePCOHAJILHOTO KOMIIBIOTEpPA, @ B TOM, YTO 3TO IIpeAIlpusTHe IOoOYyauIo
9JIGKTPOHHOrO TIuraHra IBM” K IIOMCKaM HOBBIX TEXHOJIOTUMII U
COBEPIIEHCTBOBAHUIO CcBoOe OpraHM3alMOHHONM CTPYKTYPHI,

CITOCOOCTBOBABIINX ITOBBIIIEHUIO KOHKypeHTOCHOCO6HOCTI/I €ro 1nmpoayKuonn.
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YACTDb II. KonoHKa 3apyb6e)XHoro aBTopa

O BO3MOXXHOCTU PALLMOHANNIbHOM YrOJIOBHOM MNOJIMTUKU
lTedaH Knpuw®

AHHOTaAUMA: CTAaThs MOCBALIEHA UCCIeLOBAHUIO YTOJOBHON MOJIUTUKNA
®PT' B cBeTe mosoxkeHuit JInccaboHCKOro moroBopa ¥ KOHCTUTYIIMOHHOTO
cyga ©OPT.

KmioueBble cioBa: JlnccaboHCKMIT moroBop, yroysoBHoe mpaBo EC,
KoHctutynmoHHsiii cyn OPI'; yrosoBHO-TIpaBOBas MOAUTHUKA.

ABOUT THE POSSIBILITY OF A RATIONAL CRIMINAL POLICY
Dr. Stefan Kirsch”
Abstract: The article is devoted to the investigation of the criminal

policy of Germany in the light of the Lisbon Treaty and the Constitutional

Court of Germany

* DokTop npasa (OpaukdypT-Ha-MaiiHe).
* JD (Frankfurt am Main) HammPartner Rechtsanwilte.
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KonctutynmuonHsiin cyg, ©PI' B pemrenun ot 30 uwoHa 2009 r. mo
JInccaboHCKOMY IOTOBOPY IMOAUEPKHY/: «YTOJIOBHOE CYIOMPOU3BOJICTBO —
KaK B OTHOIIEHUM MPEeANOChIJIOK HAaKa3yeMOCTH, TaK U TpenCTaBJIeHUs O
COOTBETCTBYIOIIEM YrOJOBHOM Mpoliecce, — 3aBUCUT OT KyJIbTYPHOTO,
MCTOPUYECKM BBIPOCIIEro, a Takke B OTHOILIEHUM $SI3bIKa, 0O0YCIOBI€HHOTO
MIpaBOIMOHMMAaHMeEM M OT 00pa3yIoUMXCcs B IIpoliecce ajibTepHATUB, KOTOpbIe
OTpaskaloT 00IIeCTBEHHOEe MHeHMe»!. Ecau paccMaTpuBaTh TOJMBKO 3TY YacCTh
pellleHNsI, MOKET BO3HUKHYTh BIeuaTeHue, YTO pallMOHaIbHas yTrOJOBHAS
MOJUTUKA B COBPEMEHHOM TOCyJapCTBe BO3MOXHA TOJbKO B TpaHUIlAX,
KOTOPbBIE MPOJ0/IKAIOT KyJIbTYPHbIE, UCTOPUYECKME TPAAUIINY, & TAKKE, eCIn
OHAa COOTBETCTBYeT OOIeCTBEHHOMY MHeHMI0. IJTO He Tak. Kak
noguepkuBaetr KC OPT, gomkHa NpeanpMHUMAaThCS MOMbITKA MPeICTaBUTh
MOJIe/Tb PallIOHAIbHOTO YTOJIOBHOTO 3aKOHOIaTeIbCTBa?.

YrosoBHOe MpaBO BMeEIIMBAEeTCS B MpaBa 3aMHTEPECOBAHHbBIX JINII,
Mpeskie Bcero, 06BMHSIeMbIX 1 moTeprieBinx. Kak ykazan KC B pelieHUu 1o
JIuccabOHCKOMY [IOTOBOPY, «3aKOHOAATeb IIPUMHMMAET pelleHue 00
YTOJIOBHO-HEJOCTOMHOM MOBeJeHUM Y3aKOHEHHYI) OTBETCTBEHHOCTb 3a
dbopMy CyBepeHHOr0 JIefiCTBUSI, KOTOpPasi OTHOCUTCS K CAMbIM MHTEHCUBHbBIM

BMellaTeJIbCTBaM B VMHAUBUAYAJIbHYIO CBO60,ELY B COBpeEMEHHOM

I BVerfG (2. Senat), Urteil vom 30.6.2009 // Aktenzeichen des Bundesverfassungsgerichts (2 BvE 2/08).
Randnummer (manee Rn. 253).

2 Cm.: Bose. Die Entscheidung des Bundesverfassungsgerichts zum Vertrag von Lissabon und ihre Bedeutung
fiir die Europdisierung des Strafrechts // Zeitschrift fiir Internationale Strafrechtsdogmatik. 2010. N2 76. S.
82.
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KOHCTUTYLIMOHHOM TOCYZApCTBEe». DTOT K€ MOAXO/, IPUMEHSEeTCSI He TOJIbKO
IJIST YTOJIOBHO-IIPABOBOTO HAaKasaHMs, HO M [JIT YTOJIOBHOIO IIpoiecca B
OTHOILIEHMY OOBMHSIEMOIO U TPEThUX JIUII».

JIe  Takoro IIOHMMaHMsS HEeOOXOOMMO MCIIOJAb30BaTh IIPUMHIIAIL
IIPOIIOPIIMIOHAIBHOCTY  WMJIM  «3aIlpeT M30bITKa»®. BoieacTBue  yrpo3ssl
HaKa3aHMsl, BBIPAKAIIIENCS B COIMAIbHO-ITUUYHON OIleHKe, «0COOEeHHOe
3HaUYeHMe MPUAAeTCs 3aIpeTy M36bITKA KaK CXeMe IepernpoBepKy yroJIOBHO-
IIPaBOBOJi HOPMbI»*.

B COOTBETCTBMM C MPUHIIUIIOM ITPOMOPIMOHAIBHOCTU KaKaasi mepa,
KOTOpas BMEIIMBAeTCS B IIPaBO 4YeJOBeKa, [O/DKHA OOOCHOBBIBATH: Q)
3aKOHHYIO0 ITyOJIMUYHYIO 1IeJIb, KOTOpas IpecienyeTcsi; 6) MpemHa3HaYeHME
HOPMBI, C YU€TOM IIPUHIIMAIIA «COPA3MEPHOCTI».

YToObI OTBETUTH HA BOIPOC O IIPOIOPIMOHATBLHOCTY KOHKPETHO
rOCyJapCTBEHHOW Mepbl, HEOOXOAMMO BHadajie OMpPedeauTh Ieb.
[TOCKOJIbKY peub UAET O 3aKOHHOI I1eM, HY’)KHO YCTAaHOBUTH, HAIleJI€HO JIU
BMeIIaTe/IbCTBO B OCHOBHOE ITPaBO WJIM ITPABO UesIoBeKa Ha AOCTMKEHME KaK
pa3 9TOil Lienu. B 3TOM OTHOIIEHMM MHTEpecHO 0cob0oe MHEHME CyAbu
Xaccemepa (11. 76): «<Heob6xomumasi cocTaBHasi 4aCTh peleHusT 3aKOHOIaTest
XapaKTepusyeTcsl SICHOCTM  IleJieil, KOTOpble OH IIpecjiefyeT ero
peryJmpoBaHueM».

I3 3TOTO CIeayeT, UTO Ha3HAUYeHMe HaKa3aHMS VIV YTOJIOBHOTO ITpaBa

He MMeeT HMKAKOro Mecra 0es3 YKa3aHUA lejgein B COBpeMEHHOM

5 Cm.: BVerfG (2. Senat), Beschl. vom 26.2.2008 // Aktenzeichen des Bundesverfassungsgerichts (2 BvR.
392/07). Rn. 35.

4 O mNpONMOpPUMOHATBHOCTYM KakK IPUHIMIIE €BPOIENCKOTO YrojoBHOrO TmpaBa cM.: Kubiciel.
Strafrechtswissenschaft und europdische Kriminalpolitik // Zeitschrift fiir Internationale
Strafrechtsdogmatik. 2010. S. 742 (745).
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rocymapctBe. Tak HasbiBaeMble aOCO/IOTHbIe HaKazyembie Teopuu (KaHT,
['eresib) He MOTYT BBITIOJHITh HEOOXOIMMOE ONpaBAaHye HaKa3aHMs.

«[I[pyHUMIIMA/NIbHBIE 3aKOHHbBIE 1le HaKa3aHMs U YrOJIOBHOTO IIpaBa
MPU3HAIOTCSA, KOTJA OCYIIeCTBJsIeTCs: a) 3amumra oOlecTBa Iepej
IIPeCTYITHUKOM (oTpunaTenbHas creuuajibHas IIpeBeHLA); 0)
yCOBepIlIeHCTBOBaHMe MPeCTyITHMKA U ero peabuautanys (MOJOXKUTeTbHAs
reHepalibHasl IIpeBeHIMs); B) yCTpalleHyMe MPeCTYIIHUKOB (OTpULiaTeIbHOe
reHepajibHasi IIpeBeHLMs); TI) VYKpeIUleHMe IOOBepus HaceleHUsd B
IIPaBOTOPALOK (TI0JIOKUTEIbHOe TeHepaibHas IpeBeHuus). Lleay Haka3aHUs
M YTOJIOBHOTO MpaBa HA3bIBAIOTCS «rapaHTHeN PpUIMIECKOTO Mupa» Uiu, B
o6sacTy OBICTPO pa3BMUBAIOIIETOCS MeXAYHAapOAHOTO YTOJOBHOTO IpaBa —
yI0BJIETBOPEHME TIPaB IIOTEPIIeBIIEro»’.

3aKoHOaTe/Ib OrpaHMUY€eH 3allUTONM 3JIeMEeHTAPHBIX LIEHHOCTEN KU3HU
KOJIJIeKTUBa,  obeclieueHMeM  OCHOB  YIIOpPSAOYEHHOro  oOlecTBa,
COXpaHeHMeM BaKHbIX OOHIMX 3HaueHui®. B 9TOM  OTHOILIEHUMU
yoenuTeNnbHbII ¥ TIPUMEHMMBII MHCTPYMEHTapMUil IIPOBEPKU pelleHMs
3aKOHOJaTe s — 3TO YTOJIOBHO-IIPAaBOBOE M3yUeHMe ITPaBOBOI IeHHOCTH .

3akoHoAaTe/b oboramniaeT ¥ CTPYKTypUpyeT pa3paboTKy pelleHus, B TO
BpeMs KakK OHa [pMHMMAaeT KaK MMMAaHEHTHBII CUCTeMe XapakTep
(Hampumep, B OTHOIIEHUM OTHEJNbHbIX IIpaBOHApPYIIEHUN), TaK WU

KpUTHN4YEeCKMe OJIsd CUCTEMBbI d)YHKLU/II/I (HaanMep, OTHOCUTEJIbHO

5 Cm.: Swart. International Criminal Justice and Models of the Judicial Process // International Criminal
Procedure — Towards a coherent body of law / Sluiter/Vasiliev (eds.). 2009. N2 93. S. 105; Swoboda.
Diadaktische Dimensionen internatioanler Strafverfahren — dargestellt am Beisipiel der UN ad hoc-
Tribunale // Zeitschrift fiir Internationale Strafrechtsdogmatik. 2010. N2 100. S. 107.

¢ BVerfG (2. Senat), Beschl. vom 26.2.2008 // Aktenzeichen des Bundesverfassungsgerichts (2 BVR 392/07).
Ocob6oe mueHMe cynbu — Abweichende Meinung des Richters Hassemer, Rn. 76.

" Cm.: Alternativkommentar des Strafgesetzbuch -Hassemer vor § 1, Rn. 261.
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HaKa3yemMoro AOCTOMHCTBA OIpeJe/ieHHOTO MoBeaeHMs). Bce 3To menaer
pellleHMe 3aKoHOZATessI O 3al[UTHOM O0bemMe U 3alllUTHOM TexHUKe B
YrOJIOBHOM TIIpaBe 0oJiee crpaBeinBO, 0ojiee Tpo3padyHO U Ooiee
y6enurenbHo®. TakMM 06pasoM, TOJIbKO M3yYeHMEe IIPaBOBOI II€HHOCTU
MpUcoeAMHsIeT 3ajlayy YrojJOBHOTO TMpaBa K BUIMMOMY KauyecCTBY
MIPeCTYITHOTO TOBeJeHMs M OTBepraeT, BMeCcTe C TeM, IOMbITKM 3aMeydaTb
HaKa3yeMOCTb TOJbKO B HapylleHuM mojra. OJHOBpeMeHHO OHO OTpaxaeT
oOyueHMe MPaBOBOI IIEHHOCTH, YKa3aHHO B pelieHuM KOHCTUTYIIMOHHOTO
cyna ®PT no JIrccaboHCKOMY IOTOBOPY, KOTOpoe ¢hopMUpYyeT MPeaIioChbUIKN
HaKa3yeMOCTH.

Korga ycTaHOBJIEHO, UTO TOCYJapCTBEHHOE MepOoIpusiTHe TpeciienyeT
3aKOHHYIO 1iejib, HE0OXOOMMO McC/iefoBaTh, MpeJHa3HaueHa JM OHa IJs
3TOT0, COOTBETCTBYET JI MPUHIUITY ITPOTOPIMOHATbHOCTHA.

Mepa COOTBETCTBYeT, eC/u HOCTIDKeHMe I1ieiM 3aTPOHYTO WU, IO
MeHbIlIeii Mepe, comeiicTByeT’. XOTS TapaHTMPOBAHHbIE CBEIEHMUS COCTOSIT
efBa JM SMIIMPUYECKM B TOM, KaK HakasaHue WM YroJOBHOE IIPaBo
neiicTByeT Ha 4ejoBeka U o6iiecTBo'®. Bee ke, HET HMKAKOTO COMHEHUS B
TOM, 4YTO Yyrpo3a CaHKIMM CMOIJIa BbBITJISIAETh YCTpallauein s
ompeJie/IeHHOTO TOBeleHMs, B TO BpeMs KaK CaHKIMOHMUPOBaHMeE
orpee/IeHHOTO MOBeIeHMUSI MOKET OOBSICHITHCSI KaK CUTHa/I HEPYHIMMOCTU

HOPMBI. HOBTOMY MOXeT IIPUMHMMAaTbCAad BO BHMMdaHNMeE o6ma$[ IIPUTOOHOCTDb

8 Cm.: Alternativkommentar des Strafgesetzbuch — Hassemer vor § 1, Rn. 255 ff.

9 CpaBHu: BVerfG (2. Senat), Beschl. vom 26.2.2008 // Aktenzeichen des Bundesverfassungsgerichts (2 BvR
392/07). Rn. 36.

00 ¢yakuMoHMpoBauuyM caHkimii cM.: Meier. What works? — Die Ergebnisse der neueren
Sanktionsforschung aus kriminologischer Sicht // Juristenzeitung. 2010. 112.
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HaKa3aHMs M YrOJIOBHOI'O IIpaBa B3aMMOJIEMCTBMIO, TI0 MEHbIIeil Mepe, B
OTAEIbHOCTU UM IIPUITMCAHHBIX IIeJIeN.

Mepa TpebyeTcst, ec/iM HeT HMKAKoro 6ojee MSIIKOro cpeacrsa. «He
XBaTaeT 00513aTeJIbHOCTH, €C/IU APYTroe CPEeACTBO MMEETCS B PAaCIOPSIKeHUN,
KOTOpO€e CIIOCOOHO B TOT K€ CaMbIii CIIOCOO AOCTUTraTh IIeJM, HO MEeHbIe
IIPUTECHSIET 3aMHTePeCOBaHHOe JIULIO»! L,

HecMoTpst Ha pasHble TMpeAcCTaBIeHMsS C IeJbl0 HaKa3aHus WU
JrOJIOBHOTO IIpaBa MMEIOTCSI C [JOJTOr0 BpeMeHM OOCYKIeHUus K
aJbTepPHATMBAM YTOJIOBHOTO ITpaBa, KOTOPbIE UAYT J0 MOMEHTA JIMKBUAALIN
YrOJIOBHOTO IIpaBa. IIpaBMJIbHO, 4YTO MMEIOTCSI MHOTOYMCJIE€HHbIE
YUPEXIEHMST COLMAIbHOM KU3HM, KOTOpbIE MPecIeayioT Te 5Ke caMble Leu
KaK HaKa3aHMe U YroJIOBHOE IPaBO M BMEIIMBAIOTCS MPY 3TOM OTUETIVIBO
MeHee Cepbe3HO B OCHOBHOE IIPaBO MM IpPaBO Ue/IOBeKa, YeM YroOJOBHOE
nmpaBo. Hampumep, K HMM OTHOCSATCS CEMbsI, JETCKME CaJbl M IIKOJIBI,
MIPeITIPUSTISI VIV COIO3BI.

Hamporus, korma peuyb uper o006 YroJOBHOM IIpaBe KaK 006jacTu
COLIMAJbHOTO KOHTPOJISA!2, KOTOpast OT/IMYAeTCsI 0COGeHHOI popManusalmesi
Ha OCHOBE CBSI3aHHOJ C HMM MHTEHCUMBHOCTY BMEIIATe/IbCTBA, €e 3HaAUeHMe
COCTOUT HEe TOJIBKO B 3aIuuTe OoJiee ¢j1aboro, HO, IpeXkae BCEro, B TOM, 4TO
OH OCTaB/IIeT <«IIPeCTYIMHMKA» ¥ <«KEepTBY» M OTKpbIBaeT INaHC Ha
OKOHYAaTeJIbHOE YperyanpoBaHue KOHPIMUKTA.

«YTOJIOBHOE MpPaBO MPUBOIUT yIIpaBjieHMe (Gopmanmsanueii TBOSKUM
crocoboM.  JTO  pa3bsICHSIET  MPeAIoChIIKM, MaHepy, a  TaKke

IoCJIe 1OBAaTEJIbHOCTHM €0 MCII0JIb30BaHMA Y)Ke Iepe 3TUM UCIIOJIb30BaHMEM

11 CMm.: BVerfG (2. Senat), Beschl. vom 26.2.2008. Rn. 36.
12 Cm. Taxke: BVerfG (2. Senat), Urteil vom 30.6.2009. Rn. 355.
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myOaMYHO U; 3TO JlejiaeT 3TO UCIIOb30BaHMe BMeCTe C TeM IpeaBUAMMbBIM,
MOAJAKIIMMCS TIPOBEpKe ¥ IONpPaBUMBIM (3aliMTHAd TexHuKa). M 3TO
IIPUBSI3bIBAET €ro MCIIOJb30BaHMe K IPUHLUIIAM, KOTOpbIe MPeIsATCTBYIOT B
paMKax BO3MOXKHOTO, UTOObI YTOJIOBHO-IIPaBOBOJ COIMAJbHBIN KOHTPOJIb
CTajl  TOBTOPHBIM IIpaBOHApylleHueM  (L@HHOCTHbIe  IPUHIMIIBI)®,
Hanpumep, npuHuun 3akoHHOCTM (nullum crimen, nulla poena sine lege)
OTHOCUTCS K ILE€HHOCTHbIM mnpuHHunaMm!*. K HMM Takke IpuHaIIekKaT
TIPUHIIMIT BMHBI, 06IIeCTBEHHOCTh Mpollecca Win IpaBo Ha 3alluUTYy.
COOTBETCTBEHHO, B Y3KOM CMBICIIe, Mepa SIBJISIETCS
MIPOTOPIIMOHATbHOM, ec/iu YObITKM, KOTOpPbIe C Heli CBSI3aHbl He IPEBBIIIAIOT
IIpeuMyliecTB, KOTOpble OHa BbI3biBaeT. I[IpM 5TOM B OTHOLIEHUU
HeoOX0auMOM 00IlleM B3BelIMBAaHUM MeXAY TSKeCTbI0 BMelllaTeabCTBa U
BeCOM, a TaKkKe CpPOYHOCTM ONpaBIbIBAOIIMX €ero IPUYMH TpaHula
MpueMJIeMOCTM [O/bKHA ObIThb BUJIEBIIAs [JiS aJpecaToB 3alpeTa
(TPOTIOPIIMOHAIBHOCTh B Y3KOM CMbIC/Ie)!. «Mepa He MOXET Ieperpysxartb
norepneBmiux». Takum obpa3om, B  00/aCTM  TrOCyZapCTBEHHOTO
TIPUHYXOEHUSI U3 TIPUHIUIIOB BMHBI U MIPOIIOPIIMOHATIBHOCTYU C/IeAyeT, 4TO
TSDKECTb TIPeCTYIUIEHUSI M 3aJ0/DKEHHOCTh IIPeCTYIMHMUKA AOJ/DKHBI CTOSTH K
HAaKa3aHMIO B CIOpaBeJIMBOM OTHOLIEHMM. YIrpo3a HaKa3aHUs He MOXeT
ObITb BUAOM M Mepoit IpeciiefyeMOMY IO 3aKOHY IoBefeHMio. CocTaB

IMPpEeCTYIVIEHMS U IIPpaBOBbIE ITOC/IEICTBYA JO/DKHBI OBITH COIVIACOBAHBI Opyr C

opyrom'e.

13 Alternativkommentar des Strafgesetzbuch — Hassemer vor § 1. Rn. 311.
4 CMm.: BVerfG (2. Senat), Urteil vom 30.6.2009. Rn. 364.

15 Cm.: BVerfG (2. Senat), Beschl. vom 26.2.2008. Rn. 37.

16 Tam xe. Rn. 37.
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Takum o06pasom, TMPUHIUII IPOIOPIMOHATIBHOCTU IIPeCTaBIsIET
VCKJIIOUUTEJIbHO MpeJHa3HAaUYeHHYI0 IIPOBEPOUYHYI0 CXeMy [Jid OLeHKU
YTOJIOBHO-TIPaBOBbIX Mep. be3 Toro, 4toObl JejiaTh 3aJaHHble BeIMUMHbI
IeMOKpaTMYeCKOMY  3aKOHOHATesl0, MPUHIUII  IPOIMOPLMOHAIbHOCTHU
M03BOJIIeT AOCTYITHOe colepskaHue B cdepe 60pbObI C MPECTYIMHOCTbIO U

JejlaeT BOSMOXHBIM PAllMOHAJIbHYIO YTOJIOBHYIO ITOJIMTUKY.
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CTATbAl 6 BCEOBLUEN OEKNAPALUU NPAB YEJIOBEKA:
NMEPCOHOJIOTMYECKAA MHTEPMNPETALUUA

Oner Tapacos®

AHHoTaumsa: CraThs TMOCBSIIEHA  BBISICHEHMIO  CYI[HOCTU U
comepskaHUSI CTaTby 6 Bceobiieit meknapauyy IIpaB yeJoBeKa, Kacawlleics
MIpU3HAHUS IIPaBOBOI JMUYHOCTM MHAMBUAA. C 3TONM 1ie/iblI0 MCII0JIb30BaHa
MEeTOAOJIOTHSI MPaBOBONM IIEPCOHOJIOTMM, a TAKKe CPaBHMUTE/IbHbIV aHaau3
MHOTOUMC/IIEHHbIX IIepeBOIOB TeKCTa craTtbu 6 [lekmapauuu 1948 .

Ob6ocHOBaHa MEeXOyHapoaHas HpaBOCY6'beKTHOCTb yeJIOBeKa.

KmioueBble c/1oBa: cTaThbs 6 BceoOIieil meknapauyuu IpaB 4yejOBeKa,
cTaThst 16 MeXXAyHapOIHOrO IaKTa O TPaKAaHCKUX U IMOJIUTUYECKUX ITPaBax,
cTaThsi 3 AMEpPMKAHCKO/ KOHBEHIIMM O IIpaBaxX 4YeJIOBeKa, IIpaBO Ha
IIPaBOBYIO JIMYHOCTD, IPABO Ha MPM3HAHME ITPaBOBOJ JUMYHOCTHU, IPU3HAHME
B KauvecTBe JiMIla Iepeld IIpaBOM, MEXIyHapOmHAas IPaBOCyObEKTHOCTD

yeJIOBEKd.

ARTICLE 6 OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS:
PERSONOLOGICAL INTERPRETATION

Oleg TarasoVv’

* TapacoB Omer BmagumupoBuu, K.I0.H., JOLEHT Kadempbl MeXIYHapOZHOro IipaBa HalMoHaJIbHOIrO
yHUBepcuTeTa «l0puanueckas akagemus YKpauHbl uMeHu SIpociaaBa Myaporo», r. XapbkoB, YKpanHa.
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Abstract: The article is devoted to the clarification of the nature and
content of Article 6 of the Universal Declaration of Human Rights,
concerning the recognition of the individual’s legal personality. For this
purpose, the methodology of legal personology has been used, as well as a
comparative analysis of a numerous translations of the text of Article 6 of the

Declaration of 1948. The international legal personality has been proved.

Keywords: Article 6 of the Universal Declaration of Human Rights,
Article 16 of the International Covenant on Civil and Political Rights, Article
3 of the American Convention on Human Rights, the right to legal
personality, the right to recognition of legal personality, recognition as a

person before the law, the international legal personality.

[ToOBOPOTHBIM MOMEHTOM B IIPaBOBOM pa3BUTUM LIMBUIU3ALUU
sapuioch npuHdatue 10 gmekabps 1948 r. BceeoOmeil geknapauyy IIpaB
yesnoBeka'. CTaThbs 6 Jlekaapauyu IpsiMo yKasbiBaeT: «Kaxkablit uejoBek, Iae
ObI OH HY HaXOJMJICSI, MMeeT IPaBo Ha MpMU3HaHMe eTo IMPaBOCYObeKTHOCT».
Ha cerogHsIIHMIT JeHb HAM He M3BeCTeH HU OJIMH CYO'beKT MeXKIYHAapOIHOIO

IIpaBa, KOTOprf/I OBI rnoaseprajgl COMHEHMIO O6bI‘lHO-HpaBOBOI7I XapaKkTep

* Tarasov Oleg Vladimirovich, candidate of legal science, associate professor at the chamber of the
international law at the National University “Yaroslaw The Wise Law Academy of Ukraine”.

! Cm.: Abammpaze A.X. BceobGiast mekmapanys IpaB yejioBeKa — BeJMYaiilmii akT B MICTOPUM YeJIOBEUYECTBA
// Poccuiickuit exxeromHMK MekmyHapomHoro mpasa, 2008. CII6.: Poccus-Hesa, 2009. C.209-214;
Kanamkapsin P.A. Bceobuias mexnapamysi IpaB uyejoBeka. MecTo, pojib UM 3HaUYeHMe B MMUPOIOPSIIKE Ha
OCHOBe BepxoBeHCTBa IpaBa — rule of law // T'ocymapcTtBo n mpaBo. 2010. N26. C.41-48; KapramkuH B.A.
Bceobias mekiapaiys rpaB Yeji0BeKa ¥ pa3BuUTHe MexXayHapoaHoro npasa (K 60-if rogoBIIyHe IPUHSATHS)
// MexxmyHapoiHoe mipaBo — International Law. 2008. N21. C.81-87 u nip.
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OAHHOTO TojoXeHus?. C TmpuHATMEM MeXKAYHApOOHOTO I1akKTa O
TPAKOAHCKMX U ITIOJUTHMUECKMX TIpaBax oOT 16 gekabps 1966 r.,
AMepHMKaHCKOJV KOHBEHIIMM O ITpaBax uyejoBeKa OT 22 HOs1opst 1969 r. (manee
— AKIIY)3, AdpukaHckoii XapTum IpaB 4yejoBeKa ¥ HAapOJOB OT 26 MIOHS
1981 r. (manmee — AXIIYH)* u KouBenumm CHI' 0 mpaBax M OCHOBHBIX
cBOOOIAx yejoBeKa oT 26 mas 1995 r. cratbs 6 Jleknapauumu obpesa 4eTkoe
moroBopHoe odopmaeHue. CtaTbs 16 Ilakra, ct. 3 AKIIY 1 cT. 23 KoHBeHLIUM
CHTI' 1995 r. orpaskamoT TekcT cT. 6 Hexkmapanuu 1948 r., a cr. 5 AXITYH
o6benuHseT B cebe TeKCThI cTaTeii 4, 5 u 6 leknapauyum 1948 r.

Psp rocymapCTB MMINIEMEHTUPOBAIN TeKCT Jleknapauyumu 1948 r. B cBou
HaIlMOHAIbHbIE TIPABOITOPSIAKM Ha YPOBHE KOHCTUTYI[MOHHOIO ITpaBa’.

OmHako mnpu aHanmuse Cr. 6 J[lexknapauum 1948 r., a Takxke
COOTBETCTBYIOIIMX CTaTeil MEeXIYHAapOOHbIX OOTOBOPOB UM HAIMOHAJIbHO-
MPaBOBbIX aKTOB, CJieAyeT YUYUThIBATh CIIELM(pUKY MepeBOdOB, MOTYIIUX
IIPUBECTM K pPasjiMUYHOMY MOHMMAHMIO CMbICJIA UM COJOEp>KaHUSI OAHHOM
ctaTby. JIOCTATOUHO yKa3aTh, YTO Ha Mioab 2013 r. [leknapauys 1948 r. 6b11a

nepeBejeHa Ha 407 g3bIKOB HApOJOB MMpPa®, UTO II03BOJIIET IPOBECTU

2 B menomM, o rpaBoBoii npupoge Hexnapauyy 1948 r. cm., Hanpumep: Abammase A.X. IOpuanueckas cuia
Bceob1ieit mexnapauyy IpaB 4esioBeKa // AKTyasibHbIe TTPOOJIEMbI COBPEMEHHOTI'O MEXKAYHAPOIHOTO MpaBa.
Marepuanbl MeKBY30BCKOJ Hay4HO-TIpakTuueckoit koHdepennuu. Mocksa, 20-21 ampens 2007 r. M.:
PYIIH, 2008. C.9-17; Tapacos O.B. IOpuanuyHa npupoaa 3arajibHOi Aeknapailii mpas goaunu / O.B. Tapacos
// TIpobyiemu 3akoHHOCTi. 1998. Bur.36. C.25-28 u ap.

5 CM.: American Convention on Human Rights. Adopted at the Inter-American Specialized Conference on
Human Rights, San José, Costa Rica, 22 November 1969. // URL:
http://www.cidh.org/Basicos/English/Basic3.American%20Convention.htm (mata o6pamenusi: 10.07.2013).

4 CM. obuUMaNbHBIA caiT AQpPUKAHCKO KOMMCCMM TIO IIpaBaM 4ejioBeKa u HapomoB // URL:
http://www.achpr.org/fr/instruments/achpr/#a5 (maTa o6pamenns: 10.07.2013).

> Cm.: JIykamyk M., MesxmyHapogHoe MpaBo B cyaax rocygapcts. CI16.: CK® «Poccusi-Hesa», 1993. C.184-
189; TuynoB O.U. Bceo6iiast ekaapaiius paB 4eJioBeKa B HOpMax MeXIYHapOAHOTO ¥ KOHCTUTYI[MIOHHOTO
npasa // XKypHai poccuiickoro mmpasa. 2009. N22. C.135-142.

¢ TIpu srom VYmpapieHue BepxoBHoro komuccapa OOH mno mpaBam uyenoBeka (VBKIIY) He Hecer
OTBETCTBEHHOCTh 3a KaueCTBO M TOYHOCTh IEpPeBOAOB, CHejaHHbIX Ha $SI3bIKax, He OTHOCSIIMUXCSI K 6
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VHUKAJbHBIA CPABHUTEJIbHBIA aHaANU3 [JISI BBISIBIEHUS U YCTPaHEHUS
BO3MOXXHBIX Pa3HOUTEHUIA.

CTaHOBJIEHIEe MPaBOBON II€PCOHOJIOTMM KaK HOBOI'O HaMpaBJIeHUS
MMPOBOJ IOPUAMYECKO HAyKM IMO3BOJISIET MCC/IeN0BaTeNsIM 3HAUUTE/bHO
IIOBBICUTH CBOJ YPOBEHb 3HAHMII O IePCOHATUBHO ITPABOBOII peajbHOCTH .
OmHMM u3 e€ SApPKMUX TIPOSBJIEHUN SBJSETCS MEeXIyHapOLHO-IIpaBOBas
JIMYHOCTb 4YejioBeKa, IMPU3HAHMI0 KOTOPOii, B TOM UMCJie, MOCBSIIeHa CT. 6
Hexnapanyuu. [ BBISCHEHUSI CYIIHOCTU U COIEp>KaHUsS OaHHOM CTaTbu
HEOoOXOAMMO OOpaTUThCSI K II€PCOHOJIOTMUYECKOM METOMOJIOIMM, a TaKXKe
CpaBHUTEJIbHOMY METOLY MCCJIeJOBaHUIA.

Tak, B aHriamiickom®, motaaHackom’, 60CHMUIICKOM (JaTMHCKOM! 1
Kupuandeckom'l), manbTuitckom!'? u HugepiaHackomM'® mepeBogax peub UIeT
O NMpM3HAHUM B KauecTBe «jIuila Ilepen 3aKOHOM» (person, osoba, ocoba,
persuna, persoon), B TO BpeMs KaK MAaKeJOHCKMII TEeKCT TOBOPUT O
NpU3HAHUM  «JIMYHOCTM TIepeln 3aKOHOM» (JimuHOCT)4.  BykBajbHOE
IIpouTeHye MoJ00HOr0 TeKCTa OrpaHMumMBaeT cT.6 Jexnapauyuy 1948 r. nuimib
HaIllMIOHAJIbHBIM ITPaBOMNOPSAKOM, UTO CO3[aeT JIOKHOe MpeAcTaBieHue o0

OTCYTCTBUN Me)K,ZLYHapO,ZLHOIZ Hp&BOCY6'b€KTHOCTI/I YyeJIOBEKd. XO0Tda

oduIMaTbHBIM SI3BIKaM OOH. Cm. oUIIMaTbHBbI cayT YBKITY // URL:
http://www.ohchr.org/RU/UDHR/Pages/Introduction.aspx (mata o6pamenns: 10.07.2013).

7 Cm.: TapacoB O. B. IlpaBoBast mepcoHojorMsa (Hayka O cybbekTe mpaBa BoobGiie) // IIpoGiema
MPaBOCYOBEKTHOCTM: COBPEMEHHbIE MHTEPIIPETAllMM: MaTep. Hayd. — MpakT. KoHd. Camapa, 29 deBpans
2008 r. Bpim. 6. Camapa: Camap. rymanmuT. akan., 2008; TapacoB O.B. MeTomosiornueckie OCHOBaHMS
MIPaBoBOi1 MepcoHosiormu // TpobiemMa MpaBoCYyO'bEKTHOCTY: COBPEMEHHbIE MHTEPIIPETAllMM: MaTep. Hayd.
— npakT. KoHd. Camapa, 27 despass 2009 r. Beim. 7. Camapa: Camap. rymaHuT. akaz., 2009 u np.

8 «<Everyone has the right to recognition everywhere as a person before the law».

? «Awbody hes the richt awgaits tae kenning as a person afore the law».

10 «Svako ima pravo da se svagdje pred zakonom priznaje kao osoba».

I «CBako MMa IpaBo Ja ce CBarfje Ipej 3aKOHOM ITpyM3Haje Kao ocobar.

12 «Kulhadd ghandu 1-jedd li jintgharaf kullimkien bhala persuna quddiem il-ligi».

13 «<Een ieder heeft, waar hij zich ook bevindt, het recht als persoon erkend te worden voor de wet».

4 «Cekoj MMa npaBo Hacekaze Ja 6yuae MpM3HaeH KaKo JMIHOCT Mpe 3aKOHOT».
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QHIVIMMACKUIA M IIOTJAHOCKUI BapMaHTbl IO3BOJISIIOT MHTEPIIPETUPOBATH
CJIOBO «law» M KaK «3aKOH», M KaK «IIpaBO», MMEHHO KaK «3aKOH» JAHHBI
TepMMIH ObLIT Y3KO MCTOJIKOBAH PV IIePEBOJIE Ha PSIJI I3bIKOB.

Bo dpanmy3ckom', ucmaHckom!'®, urambsHcKoM!’, KaTajJoHCKOM!'®,
anbanckom!, mosbckoM?°, mopryrajibckom?!, peropomanckom (Rhaeto-
Romance)??, pyMbIHCKOM?, caH-MapuHCKOM?*, capIuHCKOM?®, CIOBaKCKOM?2®
M 4YemickoM?’ TeKCTax TOBOPUTCS O IIPMU3HAHUM <«IIPABOBON JIMUHOCTU»
(personnalité juridique, personalidad juridica, personalita giuridica,
personalitat  juridica, personaliteti juridik, osobowos$ci prawnej,
personalidade juridica, persunalitad giuridica, personalitatea juridica,
personalita giurédica, personalidade =zuridica, prdvna osobnost, pravni
osobnost).

Kak ripencraBiisieTcsl, JaHHbIM BapuMaHT TeKCTa CT. 6 lekmapauuu 1948
I. Haubojiee IIOJIHO OTpa’kaeT CyTh PacCMaTPUBAEMOIO I€PCOHATMBHOIO
nmpaBoBoro (¢eHomeHa. VMeHHO Mpu3HAHME IIPABOBOI  JIMYHOCTHU
(personality) uesoBeKa ¢ HEOOXOOMMOCTBIO BEIET K IIOCIEIYIOIIEeMY

oIrpenejIeHnIo ero BHeIIIHeM HepCOHaTMBHOIZ Hp&BOBOf/I (l)OprI

15 «Chacun a le droit a la reconnaissance en tous lieux de sa personnalité juridique».

16 «<Todo ser humano tiene derecho, en todas partes, al reconocimiento de su personalidad juridica».
17 «Ogni individuo ha diritto, in ogni luogo, al riconoscimento della sua personalita giuridica».

18 «Tota persona té el dret arreu al reconeixement de la seva personalitat juridica».

19 «Gjithkush ka té drejté gé t'i njihet kudo personaliteti juridik».

2 «Kazdy cztowiek ma prawo do uznawania wszedzie jego osobowosci prawnej».

2 «Todos os individuos tém direito ao reconhecimento, em todos os lugares, da sua personalidade juridica».
22 «Mintga uman ha il dretg da vegnir renconuschi dapertut sco persunalitad giuridica».

% «Fiecare om are dreptul sa i se recunoasca pretutindeni personalitatea juridica».

2 «Ogni individuo 1'a dirét, at tot e’ mand, m'u riconosciment dla su personalita giurédica».

% «Onzi unu tenet su deretu a su reconnoschimentu in onzi logu de sa personalidade zuridica sua».
2% «Kazdy ma pravo, aby bola vSade uznavana jeho pravna osobnost».

27 «Kazdy ma pravo na to, aby byla vSude uznavana jeho pravni osobnost».
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¢usuueckoro jauia (person)’® Kak IO HaUMOHAJIbHOMY, TaK U IIO
MeXAyHapogHoMy IipaBy. OrpaHuyeHMe JuIlb HAMOHAJIbHO-ITPABOBBIM
MpU3HAHMEM YeJiOBeKa MOKET ObITh OMACHO MCTOJKOBAHO KaK OTCYTCTBUE
MEXIYHapOOHO-MIPaBOBOM JIMYHOCTU YeJIOBeKa, paspelleHMe Ha ee
UTHOPUPOBAHME U Jaxke YHUUTOKeHMe. AOCYPIHBIM C IOpUANUYECKON TOUKMU
3peHMs BBITJISOUT CUTyallyMsl, KOTIa CyBEpeHHOe JIMII0 00513aHO 00ecIieunThb
KM3Hb, 3I0POBbE, HEINPUKOCHOBEHHOCTb M [Opyrue IipaBa M CBOOOIBI
yeJi0oBeKa M0 HAallMOHAJIbHOMY MpaBy, U TYT K€ FOTOBO JIMKBUAMPOBATb 3TU
mpaBa ¥ CBOOOAbI KaK TOJbKO UeJOBEK OKa3bIBAeTCsl 3a IIpeneaMu
HAILlMOHAJIbHOM KOPUCAMKINK, T.e. B Ipemenax MeXAyHapOAHO-IIPaBOBbIX
MIPOCTPAHCTB.

B pycckoMm, ykpanmHckom??, 6emopycckom® 1 6onrapckom®! mepeBomax
MCIIONIb3YETCSI  BbIpakeHMe  «IIpU3HAHME €ero  IPaBOCYOBEKTHOCTM»
(mpaBocy6'eKTHOCTI, IMpaBacy6’eKTHACIIi, ITpaBoCcybeKTHOCT). OmpeneseHHas
Mpo0JIeMaTUYHOCTh JaHHOI'O BapMaHTa TeKcTa CT.6 Jeknapamum 1948 .
CBSI3aHa C KaTeropmei «IpaBOCyObEKTHOCTb», KOTOpasi He Oblla M3BECTHA
IOPUANYECKOM HayKe POCCUMIACKOI MMIIepUM U COBETCKOMY IIPaBOBEEHUIO
20-30-x rr. mpouwioro Beka. E€ BBedeHMe B OTeUYECTBEHHYIO HAYKy B
cepenvHe XX B. CBSI3aHO C HeMELKMM CJIO0XKHOCOCTAaBHBIM TEPMMUHOM
«rechtssubjektivitat»®:. JIo cux mop TeopeTuKu IipaBa He MOTYT PeIIUThb

BOIIPOC O €ro IIpupoJe U comepkaHmum™,

28 Cm.: Tapacos O.B. IIpaBoBoe /IO Kak MepcoOHaTHBHAs MpaBoBas popma: TeOpeTMKO-MeTO[00TMUeCK i
¥ MeKIyHapOaHO-TIpaBoBoit aciekTsl / O.B. Tapacos // IIpo6nemu 3akoHHocTi. 2011. Bum.113. C.175-182.

¥ «KoskHa JirofiMHa, e 6 BOHa He repebyBaia, Ma€ IMpaBo Ha BU3HAHHS il TpaBOCY6'€KTHOCTI».

30 «KoskHbI YajIaBek, A3e 6 €H Hi 3Hax03iYcs1, Mae MpaBa Ha MPbI3HAHHE SAT0 IIPaBacy6’eKTHACIII».

31 «<Bceky YOBEK, KbJIETO U JIa Ce HaMMpa, MMa IIPaBo Ha MpM3HaBaHe HAa HETrOBaTa MPaBOCYOEKTHOCT».

2 Orcroma «Volkerrechtssubjektivitdt» — «MekmyHapomHasl IpaBoCy6beKTHOCTh». Kpome Toro, 6msKkast
HeMmellkass Kateropusi «rechtssubjekt» («IpaBoBoit cyObekT», oTcioma «Volkerrechtssubjekt» —
«MeXIYHapOIHO-TIPABOBOI CYOBEKT») UCIIONb3YeTCs B JaTCKOM («retssubjekt») mepepoge Jeknapauym 1948
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Yale BCero mpaBoCyObEKTHOCTb PacCMaTPMBAIOT KaK «BMECTUJIMIIE»
MPaBOCIIOCOOHOCTH U AeeCcIOCOOHOCTHM («ITPaBOAEeCIIOCOOHOCTh»), YTO Cpa3y
HaTaJKMBAETCS Ha PsIi METOI0JIOTMYeCKUX Mmpobaem. Hampumep, Bommpoc 06
00bEMe IMPaBOCYOBEKTHOCTHU. EcCaM IIpUMEHUTEIbHO K OeecroCOOHOCTU
MOKHO TOBOPUTH 00 0OBEME, TO K IPABOCIIOCOOHOCTM IAHHBINA ITOIXO[
HeKoppeKkTeH. COOTBETCTBEHHO, 00beIMHSIS IBA Pa3HOIIOPSIAKOBBIX SIBJIEHMS
B OJHY KaTeropuio, MCCIeAoBaTeIM BBIHYKIEHbI TOBOPUTH 00 «0OBEME»
IIPaBOCYOBEKTHOCTM, TaK KaK OJVH U3 €€ 3JIeEMEHTOB MOKET M3MEHSTh
00bEM, a, 3HAUUT, M3MEHSIeTCsI UM OOBEM IIeJIoro sIBjJieHust. B pesynbraTe
IojyyaeM OOJIBIIYI0 MM MEHBIIYIO IIPAaBOBYIO «JIMYHOCTHOCTH» WJIU
«CYyOBEKTHOCTb», 4TO ecTb abcypna. OJHAKO M IMpUpoa IIPaBOCIIOCOOHOCTH
SIBJIIETCS  IIPeIMETOM  OUCKYCCMI, UTO B  COBOKYIIHOCTM  C
IIPaBOCYOBEKTHOCTBIO, JE€EeCIIOCOOHOCThIO U AEIUKTOCIIOCOOHOCTHIO, @ TAKKe
CYOBEKTMBHBIM IIPAaBOM IIO3BOJISIET 3a4acTyl0 KOHCTPYMPOBATh BecbMa
cxonactuyeckue moctpoeHus. ITo muenmo H.M. Mary3oBa, «Iydiie ObI
BOOOIIEe He BBOAUTb KaTErOPMUIO IIPABOCYOBEKTHOCTH, ITOCKOJBKY 3TO
YCJIOKHSIET M 0€e3 TOrO CJIOKHbIE BOIPOCHI M BeIeT K HOBBIM M3JIUIIHUM
CIIOpaM ¥ IUCKYCCUSIM» >4,

OIHOBpEMEHHO, B HEMELIKOil JMTepaType MCIOJb3yeTcsl TEepPpMMUH

«rechtspersonlichkeit» — «IIpaBOBast JINYHOCTb>. OTcroma

r. («Ethvert menneske har overalt i verden ret til at blive anerkendt som retssubjekt»), rme peub ugetr o
MPU3HAHMM B KayecTBe CyObeKTa IMpaBa. AHAJIOTMYHO BBINJIOUT CEPOCKUI («IIPaBHU CYOjeKT») TEKCT:
«CBaKo 1Ma IpaBo Ja cBya 6y/e Mpu3HaT Kao IIpaBHU Cy6jeKT».

%% Cm.: Anexcees C.C. O61as Teopud npasa. B 2-x 1. T.2. M.: IOpua. nut., 1982. C.139; Butpyk H.B. OcHOBBI
TEOPUM MPABOBOTO IOJIOKEHMUS JIMUHOCTY B COLMAIMCTMYECKOM obiecTBe. M.: Hayka, 1979. C.89). Pan
aBTOPOB OTOXAECTBJISIOT IIPABOCYO'bEKTHOCTD C MPaBOCIIOCO6HOCThIO (CM.: AnekcanapoB H.I. 3aKOHHOCTb
¥ TIPaBOOTHOLIEHMSI B COBeTCKOM obOimectBe. M.: Tociopmusmat, 1955. C.134; Bparych C.H. CyOBeKTbI
rpakmaHckoro mpasa. M.: Tociopuspat, 1950. C.6; MuikeBuu A.B. Cy6beKTbl COBETCKOro IpaBa. M.:
T'ocropuspar, 1962. C. 5).

% Maty3oB H.U. Cy6bexkTuBHbIe mpaBa rpaxkman CCCP. CapaToB: IIpMBOJIK. KH. U3/-B0, 1966. C.84.
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«Volkerrechtspersonlichkeit» — «MeXmyHapoaHO-IIpaBOBasi JIMUYHOCTb>.
CpaBHUM, HallpuMep, HeMEeIKIIt U PYCCKUIA TEKCThI IIEPBOTO MPeII0KeHMS
y.l cr.4 Craryra MexXmyHapogHOTro yrojoBHOTro cyaa: «Der Gerichtshof
besitzt Volkerrechtspersonlichkeit» («Cym o6sagaeT MeXIyHapOIHOI
IIPaBOCYOBEKTHOCTHI0»)%. IIpy 3TOM caM HEeMELIKMI TEKCT CT. 6 [lekmapannmn
BOOOILe He COIEPKUT KaTeropuii «rechtssubjektivitat» "
«rechtspersonlichkeit», a mocioBHO 3ByuuMT Tak: «Kakmpiii uMMeeT IIpaBO
Be3ze ObITh MPU3HAHHBIM ITPAaBOCIIOCOOHBIM» MUJIM «IIOBCIOY IIPU3HABATHCS B
KauecTBe MPaBOCIIOCOOHOTO JInIia»>e.

CxOomHBIM 00pasomM O IIPUM3HAHMM IIPABOCIIOCOOHOCTM («pravne
sposobnosti») TOBOPUT CJIOBEHCKMIT TeKcT*'. Bcé 9TO yKaspiBaeT Ha
HEeoOXOAMMOCTb BbIPAOOTKM eIMHOM TepMUHOJJIOTUNA.

Kak mpepncrasisieTcsi, mpobieMaTUUHYI0 C HAy4HOV M TMPaKTUUeCKOiA
TOUEK 3PeHMUS] KaTeropuio <«IPaBOCYOBEKTHOCTb» PYCCKOIO, YKPaMHCKOTO,
6e0pycckoro 1 60rapCckoro BapMaHTOB TeKCTa CT. 6 Jleknapauyuu cjiegyer
MCIIO/JIb30BaTh KaK aHaJIor HauboJjiee YETKOW C IPaBOBOI TOUKM 3pEHUS U
KOPPEeKTHO}M C TIepCOHOJIOTMYEeCKUX MO3uiMii (paHIy3CcKoil (a Takke
UTAJIbSTHCKOM, MCIAHCKOM M [OPYIUX BbILIENIepeuyCIeHHbIX S3bIKOB)
KaTeropum «paBoBasi TIMYHOCTb».

OmHOBpeMeHHO, aHaJoroM (paHIly3CKOV KaTeropmMm <«IpaBOBas
JUYHOCTB» B CT. 6 Jlekjapaiuy BBICTYHAIOT HeMeIlKass U CJIOBEHCKasl

KaTeropmm <<HpaBOCHOCO6HOCTb», d TakKKke OaTCKadad U Cep6c1<a;1 KaTeropmm

35 CmMm.: ROmisches Statut des Internationalen Strafgerichtshofs. // URL:
http://childrenandarmedconflict.un.org/keydocuments/german/romestatuteofthe7.html (gata oGpareHus:
10.07.2013).

% «Jeder hat das Recht, {iberall als rechtsfiahig anerkannt zu werden».
37 «Vsakdo ima povsod pravico do priznanja pravne sposobnosti».
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«IIpaBOBOI CYObEKT». AHIIMIICKUIA U HMIOTAAHACKUI TEKCThl TaKKe BIIOJHE
IpMemaeMbl, TaK KakK TepMMUH «law» BO3MOKHO TpPaKTOBaTh HE TOJIbKO B
Y3KOM CMbIC/Ie KaK «3aKOH», HO M B 0Oojiee IIMPOKOM MOHMMAaHMUM Kak
«IIpaBO» BooOIIe. KaTeropus ke «JInio» («person») Io cux Imnop (a TeM 6osiee
B 1948 r1.) 4YacTO OTOXIOECTBJSETCS W MCIIOJb3yeTCs BIlepeMellKy C
KaTeropuei «JIMUHOCTb» («personality»).

[TogTBep>KAeHMEM 3TOrO CIYXUT HaMMeHOBaHMe CT. 3 B aHIJIUIACKOM
TeKkcTe — «Right to Juridical Personality» («[IpaBo Ha mpaBOBYIO JIMUHOCTb»),
XOTSI cama CTaThsl BOCIIPOU3BOAUT aHIJIMIICKMIT BapuaHT CT. 6 Jleknapauumu,
e peub MUIeT O IpaBe Ha MpU3HaHMe B KaueCTBe «JINIa»>E, a He «IMUHOCT».
[Ipu sTOM wmcmaHckui®, mopryranbckuit’® u dpaHiysckuit*! BapuaHTbI
Tekcta CcT. 3 AKIIY u B HauMMeHOBAaHUM, U B COAEpPKaHUU MCIIOIb3YIOT
KaTeropmio «IpaBoBasi JUMYHOCThb» (personalidad juridica, personalidade
juridica, personnalité juridique).

Bosee TOro, aHTIMiiCKMUII TEKCT MepBOro IpeajaoxkeHus ct.5 AXITYH

TOBOPUT O MPU3HAHMUM MIPABOBOTO cTaTyca*’, B To BpeMst Kak ppaHIry3cKkuii*s

8 «Every person has the right to recognition as a person before the law». CMm.: American Convention on
Human Rights. Adopted at the Inter-American Specialized Conference on Human Rights, San José, Costa
Rica, 22 November 1969. // URL: http://www.cidh.org/Basicos/English/Basic3.American%20Convention.htm
(mata obpamenns: 10.07.2013).

39

CmMm.: Convencién Americana sobre Derechos Humanos. // URL:
http://www.oas.org/es/cidh/mandato/Basicos/convencion.asp (mata o6parmienns: 10.07.2013).
4 Cm.: Convencao Americana sobre Diretios Humanos. // URL:

http://www.oas.org/pt/cidh/mandato/Basicos/convencion.asp (mata o6parienns: 10.07.2013).

41 Cm.: Convention américaine relative aux Droits de 'Homme. Adoptée a San José, Costa Rica, le 22
novembre 1969, a la Conférence spécialisée interaméricaine sur les Droits de I'Homme. // URL:
http://www.cidh.oas.org/Basicos/French/c.convention.htm (maTa o6pamenns: 10.07.2013).

42 «Every individual shall have the right to the respect of the dignity inherent in a human being and to the
recognition of his legal status». Cm.: African Charter on Human and Peoples' Rights. // URL:
http://www.achpr.org/instruments/achpr/#a7 (nata o6paienus: 10.07.2013).

4 «Tout individu a droit au respect de la dignité inhérente a la personne humaine et a la reconnaissance de
sa personnalité juridique». Cm.: Charte africaine des droits de 1'homme et des peuples. // URL:
http://www.achpr.org/fr/instruments/achpr/#a5 (maTa o6paiuenns: 10.07.2013).
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U TTOPTYTraabcKuii** TekcTol ¢T.5 AXITYH yKka3bIBalOT Ha IIpyU3HaHMe IIPaBOBOIi
JIMYHOCTU uvenoBeka. C Halleil TOYKM 3peHMs, TOUYHBIN HOPUIUYECKUN
nepeBopd, cr.5 AXIIYH Ha pycckuif sI3bIK [OJKE€H 3By4aTh CJeAYIOIIUM
obpasoM: «Kaskaplii yeJlOBEK MMeEeT MpaBO Ha yBaskeHMe ero JOCTOMHCTBA,
TIPUCYIIEr0 YeJ0BeYeCKOoi JIMUHOCTM, M Ha MpU3HAHME ero IIpaBOBOM
JIMYHOCTU».

Takum o6pasom, [1epPCOHOJIOTMYECKOoe ucciaegoBaHue "
CpaBHMTEJIbHBIM aHaJ/IM3 Pa3HOSI3bIUHBLIX TEKCTOB II03BOJISIOT IIPUNTU K
cleayioIemMy eIMHO0O0pasHOMY MOHMMaHMIO CT. 6 Jleknapainu: «Kaskmbii
yeJIOBEeK, e Obl OH HM HaAxXOOWJCS, MMeeT IIpaBO Ha IIpU3HAHME €ro
IIPaBOBOJ JTMYHOCTHU». IIpM 9TOM IMOAOOHOE NpMU3HAHME He OTPaHMUMBAETCS
JINIIb HALMOHAJIbHBIM IIPAaBOM, a KacaeTCsl Takke MeXXIyHapOgHOrO IpaBa |,
B TMepCIHeKTHBe, BCeX BO3MOKHBIX IPaBOBBIX CuUcTeM Oymayiiero. Yemopek
OO/DKeH Bcerjga, Be3fe M MOpu  JIIOObIX OOCTOSITE/IbCTBAX OCTaBaThCS
cy6beKkTOM IipaBa! B 3TOM 1 cocTOUT OfHA M3 BeaMJaiimx 3amau Beceobieit

AdeKJlapalliM IIpaB YeJIOBEKa.

# «Todo individuo tem direito ao respeito da dignidade inerente a pessoa humana e ao reconhecimento da
sua personalidade juridica». Cm.: Carta Africana dos Direitos Humanos e dos Povos. // URL:
http://www.achpr.org/pt/instruments/achpr/ (mata o6pamenus: 10.07.2013).
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NEW RULES FOR ADVERTISING BUSINESS CAME OUT

Pham Thi Thanh Huyen®

Abstract: On 21 June 2012 the National Assembly of Viet Nam passed
the Law on Advertising No 16/2012/QH13 (“Law on Advertising”). The Law
on Advertising will take effect from 1 January 2013 and repeal the current
Ordinance on Advertising No 39/2001/PL-UBTVQH10 dated 16 November
2001 (“Ordinance 2001”) and Decree of the Government providing detailed
regulations for implementation of Ordinance on Advertising dated 13 March
2003.

The most noticeable changes to current regulations on advertising
under this new law, which all organizations and individuals conducting in

advertising sector should be well aware, are discussed below.

Keywords: Vietnamese law, regulation of advertising, licensing law.

The scope of regulation.

As the Ordinance 2001, the Law on Advertising will apply to all
Vietnamese and foreign organizations and individuals conducting
advertising business and wishing to advertise their products, goods, services
and operation in Vietnam. However, in comparison with the Ordinance 2001,
the Law on Advertising provides for the wider types of advertising media,

adding to the current list of advertising forms: advertising by loudspeaker

* Lawyer Vietnamese Law Firm Indochine Counsel, Email: huyen.pham@indochinecounsel.com.

196



and similar forms; group of persons conducting advertising and person

conveying advertising products.

Goods and services prohibited from being advertised.

The specific goods and services prohibited from advertising are
currently provided for under the several laws and regulations other than the
Ordinance 2001, including the Commercial Law No 36/2005/QH11 (Art. 109),
the Government Decree No 21/2006/ND-CP on trading and using nutritious
products for infants (Art. 6).

Unlike the Ordinance 2001, the Law on Advertising now contains a
separate article setting out the list of products prohibited to be advertised.
Some groups of such products have not previously been subject of
advertising prohibition. These include alcohol with the concentration of
alcohol being 15 degrees or more; breast milk substitutes used for children
under the age of 24 months and supplemental nutrition products used for
children under the age of 6 months; sporting guns and their cartridges,
sporting rifles and the types of products or goods which stimulate violence.

As previously, the Law prohibits from advertising: goods and services
prohibited from trading by laws; tobacco; feeding bottles and feats; sexually
stimulating products or goods; and prescribed medicines, or medicines

without a prescription but the competent State body recommends.

Prohibited advertising practices.
Compared to the Ordinance 2001, the Law on Advertising provides for a
wider list of prohibited advertising practices by adding to the current

prohibited list advertising which: contains racial discrimination, racism,
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infringement of freedom of belief and religion, sexual discrimination,
preconception about gender and people with disabilities; uses the images,
voice, hand writing of the individuals without their permission, unless
otherwise permitted by law; use direct comparison in term of price, quality
and using efficiency of products, goods and services of an organization,
individual with similar products and service of others; uses the words “the
most”, “only”, “the best”, “number one” or words with similar meaning
without any lawful supporting documentation; uses unhealthy competition
contents as prescribed by the Law on competition; breaches the law on
intellectual property; has negatively affect on the children’s health, safety
and natural development; or forces other agencies, organizations and

individuals to make or receive advertisements involuntarily.

Appraisal Council for advertising products and Advertising
Professional Association.

For the first time the Law on Advertising provides a legal basis for the
establishment and operation of Appraisal Council for advertising product
(“Appraisal Council”) — an independent council that will assist the Minister
of Cultural, Sport and Tourism (“MCST”) in considering and making
conclusion on whether an advertising product complies with the laws.

The Appraisal Council includes the representatives from the MCST,
advertisement association and experts from related fields.

Along with the Appraisal Council, the Law on Advertising specifically
lists the rights and obligations of Advertising Professional Association,
including: develop and submit the Code of professional conduct in

advertising to the MCST for approval and organize the implementation of

198



such Code; provide opinion in developing the strategies, plans and policies
for advertising development, for legal documents, technical regulations and
standards of advertising and outdoor advertising planning; nominate
representatives and experts to join the Appraisal Council upon the request of

the State competent authority.

Restrictions on advertising.

To increase the advertising quality and protect the lawful rights and
interests of organizations and individuals in advertising activities, the Law
on Advertising imposes the following restrictions on advertising:

Contents of advertisements must be true, accurate and clear and must
not cause loss and damage to producers, business persons and advertising
recipients. The Law also gives the Government the rights to set out the
requirements for contents of advertisements applicable to special products,
good and services, which have directly affect on the health of human beings
and the environment.

Language of advertisements. Like the Ordinance 2001, the Law on
Advertising further require the advertising products to have a context in
Vietnamese, except in the case of: trademarks, slogan, commercial names or
proper nouns in foreign languages or words which have become
internationally known and which are enable to be translate into Vietnamese;
advertisements in books, websites, newspapers or printed matter which have
been licensed to be published in the languages of ethnic minorities in
Vietnam or in foreign languages; radio and television programs in the

languages of ethnic minorities in Vietnam or in foreign languages.
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Where a single advertising product uses both the Vietnamese and
foreign languages, the size of the text of the foreign language must not be
larger than 34 of the size of the Vietnamese text and must be placed under
Vietnamese text. On the visual or audio-visual means, the Vietnamese
language must be read first, followed by the foreign language.

Advertisement caps:

In printed papers, the area covered by advertisements must not exceed
15% of the total area of one issue of newspaper or 20% of one issue of a
magazine, except in specialized advertising newspapers and magazines.

On audio and visual media (radio and television), the period of exposure
for advertisements must not exceed 10% of transmission time of any one
radio or television channel each day, except for an advertising channel or
programs. The duration of advertising on a paid channel must not exceed 5%
of the total duration of a program broadcast on one day. It is prohibited to
advertise: on more than 2 occasions and each occasion must not exceed 5
minutes during the film program; and on more than 4 times with not more
than 5 minute each time during the entertainment program.

For advertising on electronic media and websites, there is no cap
provided, but the advertisement must be separated from the parts on news.
Movable ads must be designed so as viewers can turn on/off, and they can be
on/off within 1.5 seconds.

Advertising by way of sending advertising messages or emails is permitted
within 7 am to 22 pm and if only the sender has obtained prior consent of the
recipient. It is prohibited to send more than 3 advertising messages to one

account/phone number per day.
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On sound records and picture records for a cultural, artistic or cinema
program or on sound records and picture records with contents replacing or
illustrating a book, the duration of advertising must not exceed 5% of the
total time of the program.

On means of transportation, the area covered by advertising products
must not exceed 50% of the area of each side on which advertising is
permitted. Advertising products must not be exposed on the front, rear and

top of the means of transportation.

Conditions for advertising.

As the Ordinance 2001, the Law on Advertising specifies the list of
conditions for advertising applicable to business activities, goods and
services. In accordance with this list, there must be a business registration
certificate in respect of an advertisement of business activities for goods or
service; for advertising of types of products, goods or services, there must be
documents evidencing the compliance of the products, goods or services with
standards or technical regulations as stipulated by law; and with respect to
an advertisement of property for which a certificate of ownership or right to
use is required, there must be a certificate of ownership of or right to use the
property.

To make up for a deficiency of the Ordinance 2001, the Law on
Advertising provides for the specific conditions for advertising of special
products, goods and services, such as medicine, medical equipments,
cosmetics, chemicals, pest control preparations or sterilization for domestic
use, nutritional products for infants, health services and foodstuffs. For

example, to advertise food or food additives the advertiser must have a
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certificate of registration of quality, hygiene and safety for any food or food
additives on the list (of food and food additives) for which registration of
quality, food safety and hygiene is required or a receipt of the file for
notification of standards issued by the competent State body for food or food
additives on the list (of food and food additives) the standards of which must
be notified; with respect to an advertisement of milk and nutritional
products used for small children, which are not prohibited from being
advertised, there must be a certificate of registration of standards or a
certificate of food safety and hygiene in respect of domestically produced
nutritional products and a certificate of quality of products issued by the
competent body of the manufacturing country and a fee sale certificate in

respect of imported nutritional products.

License and Notification for advertising.

One of the noticeable changes to the regulations on advertising under
the new Law is that licenses for conducting advertisements are no longer
required, except for some special cases.

Currently under the Article 15 of the Ordinance 2001, there must be a
license to conduct the advertising issued by the competent State
administration body for culture and information prior to advertising on
computer information networks, billboards, placards, panels, banner and screens
places in public places, on objects which radiate or appear in the air or
underwater, on means of transportation or on other mobile objects. According to
the Law on Advertising, the licenses (from the State administrative body for
media) for conducting advertising are only required when a spoken or visual

media agency wishing to have a specialized advertising channel or program.

202



Organizations or individuals wishing to conduct the advertising on
billboards and banners are no longer be required to obtain a license, but they
still need to submit a file for notification of an advertising product to the local
competent body for advertising 15 days before conducting advertising. If
there is no response within five working days from the date on which the
local competent body for advertising confirms receipt of the file, the
organization or individual shall be permitted to conduct the notified
advertising product. Where the local competent body for advertising
disagrees, it must provide a response in writing and specify the reason
therefore.

Along with conducting advertising on billboards and banners, the
notification of an advertising product is also provided for in the case of
conducting advertising by a group of person and publishing an advertising insert

by a press agency.

Foreign investment in the advertising business.

Both the Ordinance 2001 and the Law on Advertising provide for the
rights of foreign organizations and individuals operating in Vietnam to
directly advertise their business activities and their goods and services, or
hire a Vietnamese person conducting the business of advertising services or a
Vietnamese advertising distributor to conduct their advertising for them.
However, n respect of foreign organizations and individuals not operating in
Vietnam and wishing to advertise their products, goods, services and
operation in Vietnam, while under the Ordinance 2001 they are permitted to

hire a Vietnamese person conducting the advertising business or a Vietnamese
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advertising distributor, the Law on Advertising remains for them only choice:
hiring a person conducting the advertising business of Vietnam.

Currently, foreign organizations and individuals are entitled to
undertake cooperation or investment with a Vietnamese person conducting
business of advertising services in the form of joint venture and business
cooperation contract. Beside, the foreign advertising enterprise may also
establish its own branch in Vietnam. But since the last option of commercial
presence is not consistent with the commitments of Vietnam upon its
accession to the WTO, the provisions governing the establishment and
operations of foreign advertising branches in Vietnam are removed from the
new Law on Advertising.

Unlike the Ordinance 2001, the scope of application of the Law on
Advertising now covers advertising on websites of foreign organizations and
individuals conducting the cross-border business of advertising services and
earning revenue from advertising in Vietnam. However, the Law on
Advertising contains no specific regulations on this particular activity.

As the Ordinance 2001, the Law on Advertising further entitles foreign
advertising enterprises to open representative offices in Vietnam. A
representative office shall be permitted to operate upon obtaining a license
from the provincial people’s committee of the locality in which the foreign
enterprise requests establishment of a representative office. Representative
offices may only promote advertising and shall not be permitted to directly

conduct the business of advertising services.
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OVERVIEW OF THE LEGAL STATUS OF NON-GOVERNMENTAL
ORGANISATIONS UNDER THE EUROPEAN CONVENTION ON HUMAN
RIGHTS

Alla Tymofeyeva®

Abstract: The article deals with the role of non-governmental
organizations (NGOs) in the proceedings before the European Court of
Human Rights. The European Convention has its own “autonomous”
meaning of the term “NGO” and from the case law of the Court it can be
derived that this category is considerably wider in comparison to the
“classic” definition; specifically, it includes different types of commercial
entities. Analysis of the European Convention shows that non-governmental
organizations play four main roles in the proceedings: 1) an applicant, 2) a
third party, 3) a representative, and 4) an information provider. In each of
these capacities, the NGOs have particular rights and obligations. As to the
issue of rights, the strongest position is that of an applicant. Regarding the

duties of NGOs under the Convention, it should be noted that they are

* JUDr. Alla Tymofeyeva Ph.D. devotes herself to the area of the European Convention Law. In 2011 she
defended her Ph.D. thesis at the Law Faculty of the Charles University in Prague titled Access to
independent and impartial court as a fair trial guarantee under the European convention on human rights.
In the course of her studies in Prague, she was supported by the International Visegrad Fund (IVF),
Scholarship for Ukrainians. In 2009 Alla participated in a traineeship at the Registry of the European Court
of Human Rights in Strasbourg. Since 2010 she takes an active part in the projects of the Department of
International Law of the Faculty of Law, Charles University in Prague, which resulted in two articles, namely
Consequences of children participation in armed conflicts (2011) and Women representation in state bodies
of Ukraine (2010). Currently Alla is a staff scientist at the Department of International Law of the Law
Faculty, Charles University in Prague in the frames of a post-doctoral program. She is also a member of the
Czech Society of International Law, where in the Czech Yearbook of Public & Private International Law-
2012 was published her article Admissibility Criteria for Lodging an Application with the ECHR: Short and
Clear.
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mostly of procedural character. Some non-governmental organizations not
only communicate information to the Court during the proceedings, but also

assist the Committee of Ministers in the course of execution supervision.

Keywords: NGOs, European Court of Human Rights.

Introduction

Non-governmental organizations (hereinafter referred to as the
“NGO(s)”) occupy an increasingly important position in international law.
Together with international intergovernmental organizations they are
working on implementation of a large number of tasks.! Information
provided by NGOs is becoming vital for the functioning of the Economic and
Social Council and the other bodies of the United Nations?, the Organization
of American States®, the Council of Europe* and other organizations®. One of
the most important of their capacities is an ability to stand before
international courts and commissions on human rights protection. They are
able to contribute to the proceeding in the European and the Inter-American

human rights mechanisms, as well as in the African system on protection of

! Rebasti E., Vierucci L. A Legal Status for NGOs in Contemporary International Law? http://www.esil-
sedi.eu/fichiers/en/VierucciRebasti_971.pdf accessed 30 January 2013

2 Consultative relationship between the United Nations and non-governmental organisations E/RES/1996/31
adopted on 25 July 1996, available at http://www.un-documents.net/1996-31.htm

% Guidelines for the Participation of Civil Society Organizations in OAS Activities CP/RES. 759 (1217/99)
adopted on 15 December 1999 , available at http://www.civil-society.oas.org/Permanent%20Council/CP-
RES-759.htm

4 Resolution (93) 38 On Relations between the Council of Europe and International Non-Governmental
Organisations (adopted by the Committee of Ministers on 18 October 1993, at the 500th meeting of the
Ministers' Deputies), available at https://wcd.coe.int/ViewDoc.jsp?id=621999&Site=CM

> Rebasti E., Vierucci L. A Legal Status for NGOs in Contemporary International Law? // URL:
http://www.esil-sedi.eu/fichiers/en/VierucciRebasti 971.pdf accessed 30 January 2013
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fundamental human rights®. In this article, the author focuses on the status
of NGOs, which derives from the Convention on the Protection of Human
Rights and Fundamental Freedoms’ (hereinafter referred to as the
“Convention”) in the proceedings before the European Court of Human
Rights (hereinafter referred to as the “Court”) and, in some older cases,
before the European Commission on Human Rights (hereinafter referred to
as the “Commission”).

Analysis of the Convention shows that NGOs on the basis of this
international agreements can play four major roles, which are: 1) an
applicant (Article 34 of the Convention), 2) a third party (Article 36 of the
Convention), 3) a representative (Article 36 Rules of Court®), and 4) a
provider of information, both in the course of the proceedings before the
Court and during the execution of its judgments by the Council of Europe
Committee of Ministers (Article 46, paragraph 2 of the Convention taken
together with the Rule 9 of the Rules of the Council of Europe Committee of
Ministers for the supervision of the execution of judgments and of the terms
of friendly settlements’ (hereinafter referred to as the “Rules of the
Committee of Ministers”). In the following parts we will discuss all these

forms of NGOs standing before the Court.

¢ Lloyd H. Mayer. NGO standing and influence in regional Human Rights Courts and Commissions, Brooklyn
Journal of International Law, Vol. 36, 2011

" The Convention on the Protection of Human Rights and Fundamental Freedoms, available at
http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B457-5C9014916D7A/0/Convention_ENG.pdf
8 The new edition of the Rules of Court incorporates amendments made by the Plenary Court on 2 April 2012
(entered into force on 1 September 2012), available at http://www.echr.coe.int

9 Rules of the Committee of Ministers for the supervision of the execution of judgments and of the terms of
friendly settlements (Adopted by the Committee of Ministers on 10 May 2006 at the 964th meeting of the
Ministers’ Deputies), available at http://www.wcd.coe.int
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1. From the applicant’s role to definition of the term “NGO” under the
Convention

Article 34 of the Convention envisages the three main categories of
entities that are authorized to lodge a complaint with the Court: 1) persons,
both natural and legal, 2) non-governmental organizations and 3) groups of
individuals. Not all human rights experts agree with this division. They do
not directly deny it, but give an opinion that there is no need to make a
rigorous delineation of these terms given the differences in English and
French versions of the Convention!®. French version of Article 34 envisages
the term “natural person” (“personne physique”)!!, meanwhile the English
version employs the term “any person”. Therefore, it is not quite clear
whether legal persons may lodge complaints arising from the fact that they
are persons (English version), or just because they are organizations that are
independent from government (French version). The interpretation of Article
34 by Donna Gomien does not help us to choose the right explanation of this
concept: “The European Convention on Human Rights protects the rights of
individuals, that is natural or legal persons, not groups as such.”!?> Though
the answer to this question is still open, it is absolutely clear that NGOs may
file complaints to the Court that is the key factor for this research.

Eva Hubalkova'®, a lawyer of the Court, writes that the notion “NGO”

was defined by the Court in the case of the Holy Monasteries v. Greece',

0 Kmec, J., Kosar, D., Kratochvil, J., Bobek, M. Evropskd tmluva o lidskych pravech (The European
Convention on Human Rights). Komentar. 1. vydani. Praha: C. H. Beck, 2012, p. 25

1 French version of the Convention is available from http://www.echr.coe.int/NR/rdonlyres/086519A8-
B57A-40F4-9E22-3E27564DBE86/0/Convention_FRA.pdf

12 Commentary to Article 34 of the Convention from Gomien Donna. Short guide to the European
Convention on Human Rights (3rd edition). Council of Europe Publishing, 2005, p. 167

15 Hubdalkova, E.: Rizeni pied Evropskym soudem pro lidska prava (The proceedings before the European
Court of Human Rights). Praha: Wolters Kluwer CR, a.s., 2010, p. 35
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where it ruled that they are entities within the meaning of public law, which
do not exercise governmental powers. This very broad definition may
theoretically include all types of private legal persons. On the basis of the
case law, it is possible to conclude that the Court does not distinguish
between NGOs within the meaning of non-profit organizations and NGOs,
which have a status of commercial companies under national law. In the of
case Ukraine-Tyumen v. Ukraine concerning the applicant, a joint-stock
company, the Court directly stated that “the company is a non-governmental
organization within the meaning of Article 34 of the Convention”’. It is of
interest how the Court justified this conclusion. Referring to the decision in
the case of Radio France and Others v. France’¢, the Court noted that the term
“governmental organizations”, as opposed to the term “non-governmental
organizations” includes legal entities which participate in the exercise of
governmental powers or run a public service under governmental control.
When determining whether a particular entity falls into one of the
abovementioned categories, the Court has regard to a) its legal status, b)
the nature of the its activity, c¢) the context in which it is carried out,
and d) the degree of the entity’s independence from the political
authorities. In the instant case the Court observed that according to
Ukrainian law and its articles of association the applicant company enjoyed
institutional autonomy, was governed by company law and was under the
control of its founders. The Government of Ukraine argued that the state

owns only 28.56% of the share capital of the company, and that in a similar

4 The Holy Monasteries v. Greece, 9 December 1994, § 49, Series A no. 301-A
15> Ukraine-Tyumen v. Ukraine, no. 22603/02, & 26, 22 November 2007
16 Radio France and Others v. France (dec.), no. 53984/00, ECHR 2003-X (extracts)
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situation in the case of Kosarevskaya and Others v. Ukraine’’, where the state
owned 32.67% of the share capital of the company, it was found responsible
for the company debts. The Court ruled that, even assuming that the state
still owns around a third of the applicant’s share capital, there is no evidence
that the state was entitled to a greater role in managing the company than
the other shareholders. Moreover, there were nothing in the case-file to
suggest that the applicant company carried out activities other than those
which could be classified as business. It was not important for the Court that
some provisions of the company’s articles of association could be construed
as to entrust the applicant with a public-service mission, namely to
implement “intergovernmental decisions” in the field of business
cooperation.

Similarly in the case of Islamic Republic of Iran Shipping Lines v. Turkey'$
the Court held that the Iranian State-owned shipping company was entitled
to bring an application under the Convention. In its preliminary objections
the government of Turkey alleged that the applicant company did not have
locus standi under Article 34 of the Convention because of dependency on the
state. The Court came to an opposite conclusion noting that: “the applicant
company is a corporate body which carries out commercial activities subject to
the ordinary law of the Republic of Iran. It neither participates in the exercise of
governmental powers nor has a public-service role or a monopoly in a
competitive sector... Although at the time of the events giving rise to the present
application the applicant company was wholly owned by the State and currently

an important part of its shares still belong to the State and a majority of the

17 Kosarevskaya and Others v. Ukraine, nos. 29459/03, 4935/04 and 26996/04, 6 December 2005
18 [slamic Republic of Iran Shipping Lines v. Turkey, no. 40998/98, § 82, ECHR 2007-V
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members of the board of directors are appointed by the State, it is legally and
financially independent of the State, as transpires from Article 3 of the
memorandum of association...”

On the contrary, in the case of Transpetrol, a.s. v. Slovakia® the Court
dismissed the complaint due to the unity of interests of applicant company
and respondent Government. The applicant company had features of both a
“governmental” and a “non-governmental organization”. On the one hand, it
was a commercial joint-stock company operating exclusively under the
private-law regime, governed by the Slovakian commercial code, with no
privileges or special rights or rules concerning enforcement of judgments
against it. It was subject to the jurisdiction of the ordinary courts and did not
participate in the exercise of any governmental power. On the other hand,
however, Slovakia had always been a majority shareholder and at present was
the sole shareholder of the applicant company. On account of its strategic
importance for the national economy the applicant company used to be
excluded by law from privatization and had the character of a “natural
monopoly” in Slovakia. The decisive considerations for the determination of
the applicant company’s locus standi laid in the assessment of the overall
procedural and substantive context of the application and of its underlying
facts. In particular, the State had joined the applicant company as an
intervener for the defendant in separate proceedings before national courts
involving the determination of essentially the same issues as those in the

proceedings contested in the application lodged with the Court. In addition,

Y Transpetrol, a.s. v. Slovakia, no. 28502/08, 15 November 2011
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the Government had been represented by the same lawyer as the applicant
company.

The above mentioned cases clearly confirm that corporate legal persons
are the “NGOs” in the meaning of Article 34 of the Convention. According to
Eva Hubdlkova this category includes, for example, trade unions, public
foundations, associations, political parties and political groups®. This list is
obviously not exhaustive; it also includes various religious structures?! and
other non-governmental entities?.

There is no one worldwide recognized definition of “NGO” in the
international law doctrine; nevertheless many authors?® consider it to be a
non-profit organisation. A.K. Lidblom writes that the Convention has a
different understanding of the term NGO.?* On the basis of the Court’s case
law it is possible to conclude that this term belongs to the category of so
called “autonomous” and includes a variety of legal entities that are mainly
independent from the state. This independence can be derived from
behaviour of its shareholders and its articles of association, as well as from

the ability to stand before regular rather than administrative courts.

2 Hubélkova, E.: Rizeni pfed Evropskym soudem pro lidsk4 prava (The proceedings before the European
Court of Human Rights). Praha: Wolters Kluwer CR, a.s., 2010, p. 36

2 Moscow Branch of the Salvation Army v. Russia, no. 72881/01, ECHR 2006-XI

22 See 3A.CZ s.r.o0. v. the Czech Republic, no. 21835/06, 10 February 2011, Aepi S.A. v. Greece, no. 48679/99, 11
April 2002, Alithia Publishing Company Ltd and Constantinides v. Cyprus, no. 17550/03, 22 May 2008 , Alithia
Publishing Company v. Cyprus, no. 53594/99, 11 July 2002, Aon Conseil and Courtage S.A. and Christian de
Clarens S.A. v. France, no. 70160/01, 25 January 2007

% Lindblom A.K. Non-Governmental Organizations in International Law. Cambridge: Cambridge University
Press, 2005; Tomuschat C. Human Rights Between Idealism and Realism, Second Edition. Oxford: Oxford
University Press, 2008; Willetts Peter. What is a Non-Governmental Organization? Output from the
Research Project on Civil Society Networks in Global Governance.

2 Anna-Karin Lindblom. Non-Governmental Organizations in International Law. Cambridge: Cambridge
University Press, 2005, p. 48
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2. The role of a third party in the proceedings before the Court

In accordance with Article 36, paragraph 2 of the Convention the
President of the Court may invite any person concerned who is not the
applicant to submit written comments. The Rules of Court* explain that
such permission is given not only by the President of the Court, but also by
the President of the Chamber. Request for a permission to become a third
party may be filed only when notice of an application has been given to the
respondent Contracting Party in accordance with Rules 51 § 1 or 54 § 2 (b) of
the Rules of Court. Above all, the intervention of a third party should be
made exclusively in the interest of the proper administration of justice.

Although Article 36 of the Convention does not directly foresee that an
NGO may become a third party to the proceedings, this conclusion is
confirmed by legal doctrine?® and practice of the Court. In the manual on
Convention with reference to the judgment in the case of D.H. and Others v.
the Czech Republic’’ Jan Capek noted that Human Rights Watch and
Interights took part in the proceedings as interveners. In paragraph 9 of this
judgment, it is stated that the President of the Chamber of the Court, in
addition to these two organizations, permitted to submit written comments
also to NGOs International Step by Step Association, the Roma Education
Fund and the European Early Childhood Research Association, Minority

Rights Group International, the European Network Against Racism and the

% Rules of the European Court. Available from http://www.echr.coe.int/NR/rdonlyres/6AC1A02E-9A3C-
4E06-94EF-EOBD377731DA/0/REGLEMENT EN_2012.pdf

26 Capek, Jan. Evropska timluva o ochrané lidskych prav (The European Convention on Human Rights). I.
¢ast, Umluva, Praha: Linde, 2010, — p.843

2 D.H. and Others v. the Czech Republic [GC], no. 57325/00, ECHR 2007-IV
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European Roma Information Office, as well as to the International
Federation of Human Rights.

NGOs participated in the proceedings before the Court, as a third party
in a number of cases. For example, in the case of I.G. and Others v Slovakia®
the International Federation of Gynecology and Obstetrics has intervened, in
the case of PETA Deutschland v. Germany? — the Central Council of Jews in
Germany, in the case of Mouvement suisse raélien against Switzerland®® — the
Article 19. Finally, in the Czech case Bures v. the Czech Republic® the Harvard
Law School Project on Disability participated in a position of a third party. It
can therefore be concluded that, as a third party in the proceedings before
the Court may participate NGOs of different types (federations, councils,
NGO projects, ect.).

With regard to the written procedure, it also cannot be said that the
right to submit the comments is granted to a third party almost
automatically. For instance, in the case of Hutten-Czapska v. Poland* the
President of the Chamber rejected the request of the Polish Association of
Tenants (Polskie Zrzeszenie Lokatoréw) to file a written opinion. In some
exceptional circumstances an NGO may take part also in the oral hearings,
however, since the procedure before the Court is mostly of written nature,
such examples are quite rare.

Article 44 of the Rules of Court also sets forth deadlines for

submissions comments: requests for authorization must be properly justified

B I.G. and Others v. Slovakia, no. 15966/04, § 5, 13 November 2012

2 PETA Deutschland v. Germany, no. 43481/09, § 5, 8 November 2012

% Mouvement raélien suisse v. Switzerland [GC], no. 16354/06, & 8, ECHR 2012 (extracts)
31 Bures v. the Czech Republic, no. 37679/08, § 5, 18 October 2012

32 Hutten-Czapska v. Poland, no. 35014/97, § 13, 22 February 2005
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and submitted in one of the official languages of the Court under Rule 34,
paragraph 4, but no later than twelve weeks after delivery of the application
to the respondent State. The President of the Chamber may exceptionally
provide NGO with a different deadline.

3. Role of a representative

Under Article 36 of the Rules of Court persons, who take part in the
proceedings before the Court, may file their complaints also through a
representative. Neither the Convention, nor the Rules of Court foresee
directly that a person administering the individual application may be
represented by NGOs, nevertheless paragraph 4 of Rule 36 of the Rules of
Court provides that a representative acting on the applicant’s side may be
any person approved by the President of the Chamber. Consequently nothing
prevents an NGO from participating in the proceeding in a capacity of a
representative.

The practice of representation of an applicant by NGOs is pretty
common. For example, in the case of Y.D. v. the United Kingdom?, the
applicant was represented by the Vereen Jones of the Leicester Rights Centre.
In the above mentioned case of D.H. and Others v. the Czech Republic* the
interest of the applicant represented, inter alia, the European Roma Rights
Centre. In the case of Bures v. the Czech Republic*®, the petitioner was
represented by four lawyers belonging to the Brno branch the Mental

Disability Advocacy Centre. The judgment in the case of I.G. and Others v.

85 Y.D. v. the United Kingdom, application no. 15867/89; 7 May 1990
% D.H. and Others v. the Czech Republic [GC], no. 57325/00, ECHR 2007-1V
35 Bures v. the Czech Republic, no. 37679/08, § 5, 18 October 2012
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Slovakia® shows that a legal representation of the applicant was conducted
by lawyers collaborating with the Centre Civil and Human Rights, an NGO
based in Kosice. In the case of Imakayeva v. Russia®” the Court provided the
applicant with legal assistance and was represented before it by lawyers from
the organization Stichting Russian Justice Initiative, an NGO based in the
Netherlands with representative offices in Russia.

Regarding the procedural status of NGOs as representatives of the
applicant, it should be noted that the applicant must be represented at all the
oral hearings mandated by the Chamber, unless, the President of the
Chamber decides exceptionally that the applicant may present his/her case
himself. If it is necessary, the Court will provide him/her with assistance of
authorized representative. At any time during the proceedings, if the
President of the Chamber concludes that the behavior of NGOs in the
position of the representative of the applicant is unlawful, he may render a
decision that such an NGO shall stop representing the applicant. If this
happens, the applicant is obliged to find another representative.

NGOs, similarly as any other representative of an applicant, are subject
to the requirement of sufficient knowledge of one of the official languages of
the Court that is either French or English. If a person does not muster the
official language on desirable level, the President of the Chamber under
Article 34, paragraph 3 of the Rules of Court may permit the use of one of the
official languages of any Contracting Party. In this context it is worth noting
that if for international NGOs, which usually represent the applicants,

knowledge of English is almost natural, for smaller local NGOs a possibility

% I.G. and Others v. Slovakia, no. 15966/04, § 5, 13 November 2012
37 Imakayeva v. Russia, no. 7615/02, & 2, ECHR 2006-XIII (extracts)
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to communicate in their own language is of great use. This rule therefore
ensures the same level of representation in the proceeding before the Court

and guarantees the equality of arms.

4. The role of an information provider

Regarding the status of an information provider, it can be noted that in
a large number of judgments of the Court, usually in the section titled
“Relevant domestic law and practice” the European Court refers to the
reports from various NGOs. For example, in the judgment of the Grand
Chamber in the case of Catan and Others v. Moldova and Russia*® we can find
even an entire section named “Reports of inter-governmental and non-
governmental organization” where the Court takes into account as a source
of information for instance the report of the International Crisis Group
“Moldova: Regional Tensions over Transdniestria” (Europe Report no. 157),
then the report of Freedom House “Freedom in the World 2009”. Then in the
case of M.S.S. v. Belgium and Greece®, we find a large number of NGOs’
reports of various kinds, in particular the Amnesty International report
“Greece: No place for an asylum-seeker”, a Norwegian NGO, the Norwegian
Organization for Asylum Seekers (“NOAS”) with the report “A gamble with
the right to asylum in Europe — Greek asylum policy and the Dublin II
regulation”, the Clandestino project with the report “Undocumented
Migration: Counting the uncountable: data and trends across Europe”. It

should be noted that regarding the reports of NGOs, the Court usually refers

8 Catan and Others v. the Republic of Moldova and Russia [GC], nos. 43370/04, 8252/05 and 18454/06, 19
October 2012
% M.S.S. v. Belgium and Greece [GC], no. 30696/09, ECHR 2011

217



only to works of well-known NGOs with an international status, but this
practice does not preclude it from taking into account also reports from
NGOs with regional or local status. For example in the case of Sergey
Zolotukhin v. Russia* the comments were received from the Human Rights
Training Institute of the Paris Bar Association.

In accordance with Rule 9 of the Rules of the Committee of Ministers,
the Committee of Ministers is authorized to discuss any submissions of NGOs
as well as national institutions for the promotion and protection of human
rights in the course of implementation of the Court’s judgments under
Article 46, paragraph 2 of the Convention. This means that NGOs are able to
submit information not only to the Court, but also to the body, which is
responsible for execution of its judgments. Rule 8, paragraph 2 of the Rules
of the Committee of Ministers envisages that information provided by NGOs
must be publicly accessible.

Though for the adoption of the necessary execution measures is
entirely responsible the Committee of Ministers of the Council of Europe, it
is, however, assisted by the Department for the Execution of Judgments of
the Court (referred to here as the “Department for the Execution”). On the
website of the Department for the Execution*' can be found detailed the
information, concerning the state of enforcement of the Court’s judgments
in each and every case. For example, if we have a look on the judgment in the
case of D.H. and Others v. the Czech Republic*, in the electronic report

includes among others a link to the NGOs’ communications. The

40 Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009
41 See http://www.coe.int/t/dghl/monitoring/execution/
“2 D.H. and Others v. the Czech Republic [GC], no. 57325/00, ECHR 2007-IV
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communications were provided by three organizations, namely, the Amnesty
International, the Open Society Justice Initiative and the European Roma
Rights Centre. It should be noted that only the last one participated in the
case in the capacity of a representative. As for Amnesty International and the
Open Society Justice Initiative, these NGOs were not even a third party in the
proceedings. Consequently, it can be concluded, that the Committee of
Ministers gives an opportunity to file their submission to any NGO no matter
whether in took part in the proceeding before the Court or jointed the case
only at the stage of execution.

Having discussed the four roles that NGOs play under the Convention,
let us look at what rights are bestowed and what obligations are imposed on

them under this international treaty.

5. The rights and obligations of NGOs under the Convention

The list of rights offered by the Convention to NGOs is substantially
shorter than that which is offered to the applicants-individuals. In
accordance with the case law of the Court an applicant NGO cannot complain
of a breach of the rights of its members, provided that those rights have
individual character®®. In addition, NGOs will not have the status of the
victim, unless they prove a direct effect of the measures concerning its
members on its activities. For instance, in the case of Nassau Verzekering
Maatschappij NV v. the Netherlands* the applicant company represented the

interests of H. under the power of attorney and claimed before the Court a

4 Hubdalkova, E.: Rizeni pied Evropskym soudem pro lidska prava (The proceedings before the European
Court of Human Rights). Praha: Wolters Kluwer CR, a.s., 2010, p. 36
4 Nassau Verzekering Maatschappij N.V. v.the Netherlands (dec), Application no. 57602/09
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violation of the right of access to court under Article 6 of the Convention
complaining that H. was not able invoke the right to appeal. The Court noted
that the company Nassau Verzekering Maatschappij NV not only never was
involved in the proceedings before domestic courts, but even her interests
were not directly affected by the proceeding.

Rights, which may belong to an NGO from the catalogue of privileges,
guaranteed by the Convention, are the following: the right to a fair trial
(Article 6)*°, the right to respect for private life (Article 8)*, the right to
manifest religion (Article 9)*, freedom of expression (Article 10)*, freedom
of assembly and association (Article 11)*, right to an effective remedy
(Article 13)*°, the right not to be discriminated (Article 14 and Protocol No.
12)%!, the right to peaceful enjoyment of possessions (Article 1 Protocol No.
1)*2, the rights to free elections (Article 3 Protocol No. 1)%. If under national
law a legal person may be responsible for committing a criminal offense, an
NGO will enjoy also guarantees regarding criminal proceedings: no

punishment without law (Article 7)*%, the right of appeal in criminal matters

4 Canea Catholic Church v. Greece, 16 December 1997, Reports of Judgments and Decisions 1997-VIII, Procola
v. Luxembourg, 28 September 1995, Series A no. 326, Association Ekin v. France, no. 39288/98, ECHR 2001-
VIII, Saarekallas OUv. Estonia, no. 11548/04, 8 November 2007

46 Wieser and Bicos Beteiligungen GmbH v. Austria, no. 74336/01, ECHR 2007-1V

47 Savez crkava “Rijec Zivota” and Others v. Croatia, no. 7798/08, 9 December 2010

4 000 Ivpress and Others v. Russia, nos. 33501/04, 38608/04, 35258/05 and 35618/05, 22 January 2013

4 Partidul Comunistilor (Nepeceristi) and Ungureanu v. Romania, no. 46626/99, ECHR 2005-1 (extracts),
Demokratik Kitle Partisi and El¢gi v. Turkey, no. 51290/99, 3 May 2007, United Communist Party of Turkey and
Others v. Turkey, 30 January 1998, Reports of Judgments and Decisions 1998-1, Socialist Party of Turkey (STP)
and Others v. Turkey, no. 26482/95, 12 November 2003, Republican Party of Russia v. Russia, no. 12976/07, 12
April 2011

%0 Sylenok and Tekhnoservis-Plus v. Ukraine, no. 20988/02, 9 December 2010, Amat-G Ltd and Mebaghishvili v.
Georgia, no. 2507/03, ECHR 2005-VIII

51 Savez crkava “Rijec zZivota” and Others v. Croatia, no. 7798/08, 9 December 2010

52 Centro Europa 7 S.R.L. and di Stefano v. Italy [GC], no. 38433/09, ECHR 2012

>3 Russian Conservative Party of Entrepreneurs and Others v. Russia, nos. 55066/00 and 55638/00, 11 January
2007

> Radio France and Others v. France, no. 53984/00, ECHR 2004-11
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(Article 2 of Protocol No. 7)>, the right to compensation for wrongful
conviction (Article 3 of Protocol No. 7)°® and the right not to be tried or
punished twice (Article 4 Protocol No. 7)*’. This list, of course, is not as long
as one granted to an individual, but not too short.

Regarding the obligations, which in accordance with the Convention,
are to be fulfilled by NGO-applicants, they constitute requirements that
correspond to the status of NGOs in different capacities. When acting as an
applicant, an NGO must comply with the conditions of admissibility as
defined in Article 35 of the Convention (for example, exhaustion of domestic
remedies and filing an application within six months from the date on which
the final decision was taken) and indicate whether they submitted their
complaints mentioned in the application to any other institution of
international investigation or settlement. Furthermore, the applicant who
does not wish to disclose his or her identity shall so indicate and submit a
statement of the reasons justifying such a departure from the normal rule of
public access to information in proceedings before the Court. The President
of the Chamber may authorize anonymity or grant it of his or her own
motion. The claimant is also required to inform the Court about any change
of address and of any fact that is important for evaluation of the application.
In the case of non-compliance with these obligations, the Court may refuse
to examine the application. In accordance with Rule 60 of the Rules of Court,
if the NGO applicant wishes to obtain an award of just satisfaction under the

Convention, providing that the Court found a breach of the Convention

> Siglfirdingur ehfv. Iceland (friendly settlement), no. 34142/96, 30 May 2000

% Marpa Zeeland B.V. and Metal Welding B.V. v. the Netherlands, no. 46300/99, ECHR 2004-X (extracts)

7 Synnelius and Edsbergs Taxi AB v. Sweden (dec.), no. 44298/02, 17 June 2008, K.S. and K.S. AG v. Switzerland
(dec.), no. 19117/91, 12 January 1994, Saarekallas OU and Others v. Estonia (dec.), no. 11548/04, 15 May 2006
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rights, it must make a specific claim to that effect. Such submission should
consist of itemized particulars of all claims, together with any relevant
supporting documents. The communication must be filed within the time-
limit fixed for the submission of the applicant’s observations on the merits
unless the President of the Chamber directs otherwise.

As a third party to the proceedings before the Court pursuant to Rule
44 of the Rules of Court NGOs must submit their written opinion issued in
one of the official languages as defined in Article 34, paragraph 4 of the Rules
of Court. Moreover, before becoming a third party, it must duly justify a
request for accession of the process and this paper is to be written in either
English or French. They must also comply with all procedural instructions of
the President of the Court or the Chamber.

NGO spokesperson in a capacity of a representative of the applicant
must be an advocate authorized to practice in one of the Contracting Parties,
and shall have a permanent residence in the territory of one of them. This
person must master the official language of the Court®®. Like an applicant, a
representative must provide the Court only with truthful information and
follow all the instructions received from the Court in the course of the
proceeding. All written submissions must be filed within the deadline®.

Relating to the providers of information, Rule A1 of the Annex to the
Rules of Court®® on the implementation of on-site investigation provides that
the Chamber may ask an NGO to express an opinion or make a written report

on any matter considered by it to be relevant to the case. Although the

8 Rule 36 of the Rules of Court
% Rule 32 of the Rules of Court
¢ Rule A1 — Investigative measures. Annex to the Rule of Court (concerning investigations)
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Convention does not envisage any control mechanism as to accountability
for the refusal to provide the information, we can deduce that there is a sort
of moral responsibility to assist such a significant human rights body as the
Court is. In addition, when providing a communication to the Committee of
Ministers under Rule 9 of the Rules of the Committee of Ministers, an NGO
must agree that this information will be public. It is also supposed that NGOs

are under an obligation to provide the Court with truthful data.

Conclusions

Having made a short overview of the NGOs status under the
Conventions, it is possible to conclude that the Court in its case law
developed a new autonomous notion of the term “NGO” that includes all
entities within the meaning of public law, which do not exercise
governmental powers. Given that this definition is very broad, it would
comprise of wide range of legal persons starting from non-profit
organisations and ending by business corporations.

In the proceedings before the Court, NGOs play four major roles,
namely, an applicant, a third party, a representative and an information
provider. In each of these capacities they have different rights and
obligations. Since the Convention is primarily developed for the protection
of those who suffers from violation of its human rights, the most extensive is
the catalogue of privileges of an applicant-NGO. Nevertheless, all the other
functions of NGOs in the proceedings are of importance as well. As a
representative, an NGO helps to protect the interest of an applicant. As a
third party, it becomes an objective actor who helps to evaluate the

evidences without prejudice. And finally, as a provider of information, NGO
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supports not only the Court, but also the Committee of Ministers in their
task to bring justice to the world.

Given that the obligations under the Convention are primarily
addressed to states, the High Contracting Parties, the list of obligations of
NGOs is mostly limited to the procedural questions (providing of evidences,
language requirements and duty to inform about all changes in the case).

To conclude, it is necessary to mention that NGOs actively participate
in the proceedings before the Court in all possible for them forms, and by
this way try to defend their own human rights and fundamental rights of

persons, interests of which they seek to protect.
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TOWARDS A MODERNISATION OF EU-RUSSIA LEGAL RELATIONS?"

Peter Van Elsuwege”

Abstract: The legal framework of EU-Russia relations is still
determined on the basis of a Partnership and Cooperation Agreement (PCA)
that was concluded in 1994 and entered into force on 1 December 1997. Due
to internal developments in both the EU and Russia, several provisions of the
agreement have become outdated. Russia developed into a market economy
and is on the verge of acceding to the World Trade Organisation (WTO). The
EU enlarged to 27 — soon 28 — Member States and went through a process of
institutional reform. It is argued that in this context, a modernisation of EU-
Russia legal relations is urgently needed. The options for a new
comprehensive framework agreement are discussed in light of Russia’s WTO
accession and initiatives for regional economic integration in the post-Soviet

space.

Keywords: EU-Russia relations, Law of European integration, Russia

and WTO.

Intrroduction
The Partnership for Modernisation, launched at the 2010 Rostov-on-

Don EU-Russia summit, is the latest attempt to reinvigorate the so-called

* This work was earlier published in CEURUS EU-Russia Papers. Van Elsuwege P. Towards a Modernisation
of EU-Russia Legal Relations? // CEURUS EU-Russia Papers, 2012 N2. 5.
* Ghent University and Research Foundation — Flanders (FWO)
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‘Strategic Partnership’ between Russia and the European Union!. It aims to
put some fl esh on the bones of the rather ambiguous long-term objective to
establish four ‘Common Spaces’, namely a Common Economic Space, a
Common Space of Freedom Security and Justice, a Common Space of
External Security and a Common Space of Research and Education, including
Cultural aspects?. Both the Partnership for Modernisation and the Common
Spaces agenda have been adopted in the framework of an EU-Russia summit
and, therefore, essentially have a political rather than a legal significance. As
a result, the implementation of the ambitious cooperation agenda requires
the adoption of binding bilateral agreements and takes place—for the time
being—within the legal and institutional framework of the Partnership and
Cooperation Agreement (PCA).

The PCA has been concluded in 1994 and entered into force on 1
December 1997 for an initial period of ten years®. Pursuant to Article 106, the
agreement is automatically extended each year unless either side informs the
other party of its denunciation at least six months before the expiry date.
Whereas, from a legal point of view, the PCA can therefore continue to apply
without formal problems, a revision of this framework agreement is urgently

needed.

! Joint Statement on the Partnership for Modernisation, EU-Russia Summit, 31 May—1 June 2010’ (2010),
http://goo.gl/YBwk3.

2 The ambition to create four Common Spaces was introduced at the May 2003 Saint-Petersburg EU-Russia
Summit. The May 2005 Moscow EU-Russia Summit adopted a single package of road maps with action
points for the implementation of the new agenda. For comments, see: Van Elsuwege, P. (2008a), ‘The Four
Common Spaces: New Impetus to the EU-Russia Strategic Partnership?’, in Dashwood, A. and Maresceau,
M. (eds.), Law and Practice of EU External Relations. Salient Features of a Changing Landscape, Cambridge:
Cambridge University Press, pp. 334-359.

5 ‘Agreement on Partnership and Cooperation establishing a partnership between the European
Communities and their Member States, of one part, and the Russian Federation, of the other part’ (PCA)
(1997), Official Journal of the European Union, L. 327/3, http://goo.gl/311tE.
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Due to internal developments in both the EU and Russia, several
provisions have become outdated. The preamble and Article 1, for instance,
refer to Russia as “a country with an economy in transition”, which is no
longer appropriate after the recognition of Russia’s market economy status
and its (pending) accession to the WTO*. Moreover, the level of bilateral co-
operation has gradually extended beyond the scope of the PCA. An important
weakness in this respect is the relative lack of PCA provisions concerning co-
operation in the areas of foreign and security policy or police and judicial
cooperation in criminal matters. Finally, the EU’s eastern enlargement and
the further extension of EU competences after the adoption of the
Amsterdam, Nice and Lisbon Treaties as well as Russia’s more assertive
foreign policy in the Putin-Medvedev era, have created a new political
context for EU-Russia co-operation.

The asymmetrical nature of the PCA, based upon a unilateral
adaptation of Russian legislation to EU values and norms, is difficult to
reconcile with Russia’s insistence on ‘equal partnership’. For this reason, the
Russian side insisted already in 1999 on “the joint elaboration and conclusion
of a new framework agreement on Strategic Partnership and Co-operation in the
21st century”>. Confronted with the limits of a unilateral policy towards
Russia in the context of the EU enlargement process, all EU institutions also
recognised the need to revise the legal and strategic framework of EU-Russia

relations®. This resulted in the adoption of the four Common Spaces

4The WTO ministerial conference approved the accession package on 16 December 2011, allowing Russia to
finally join the WTO by July 2012. See: WTO (2012), ‘Accessions. Russian Federation’, http://goo.gl/SXhPQ.

5 ‘Medium-Term Strategy for Development of Relations between the Russian Federation and the European
Union (2000-2010)’, http://goo.gl/VLR4w.

¢ Following the difficulties to find an agreement with Russia on the issue of Kaliningrad transit and the
extension of the PCA to new EU Member States, the December 2003 European Council instructed a general
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agenda—replacing the old unilateral Common Strategy on Russia—and a
commitment to establish an updated legal framework replacing the PCA.

The EU and Russia agreed to develop a new, comprehensive framework
agreement at their May 2006 Sochi meeting. After a series of problems with
new EU Member States and the military conflict between Russia and Georgia,
negotiations officially started at the end of 2008”. However, this does not
mean that the conclusion of a new framework agreement is now a mere
formality. Significant legal obstacles still need to be tackled. Issues such as
the legal basis of the agreement, the institutional framework, and, foremost,
the scope and binding nature of the provisions are all of fundamental
importance to attain the objective of a strengthened EU-Russia Strategic
Partnership.

In order to address the challenges surrounding the modernisation of
EU-Russia legal relations, this paper starts with a critical analysis of the
existing legal framework established on the basis of the PCA. In the following

section, the options for modernising EU-Russia legal relations are discussed

revision of “all aspects of the Union’s relations with Russia”. As part of this exercise, all EU institutions
expressed their dissatisfaction with the at that time existing framework based upon the PCA and a unilateral
Common Strategy on Russia. On this point, see: Van Elsuwege, P (2008a), op. cit., pp. 337-339.

" Poland vetoed the planned opening of the negotiations at the November 2006 Helsinki EU-Russia summit
in response to Russia’s ban on the import of Polish meat. At the following summit meeting, held in Samara
on 18 May 2007, EU-Russia relations reached an absolute freezing point. A long list of tensions and mutual
disagreements ranging from the future status of Kosovo, the issue of energy supply to the fate of Russian-
speaking minorities in Estonia and Latvia implied that, in contrast to previous practice, the summit ended
without a Joint Declaration. It was only on the occasion of the 26-27 June 2008 EU-Russia Summit in
Khanty-Mansiysk that a new atmosphere in the bilateral relationship could be perceived. This gathering, for
the first time chaired by the new Russian President, Dmitry Medvedev, and organized under the auspices of
Slovenia as the first new EU Member State to hold the Presidency of the EU, formally launched the
negotiations for a new Strategic Partnership agreement. Unfortunately, the new enthusiasm quickly
received a major blow with the outbreak of the conflict in Georgia in August 2008 and Russia’s unilateral
decision to recognize the independence of Abkhazia and South Ossetia. In response, the EU decided at an
extraordinary European Council meeting to postpone the negotiations on the new partnership agreement.
However, it soon became clear that a long-term postponement of the negotiations was not in the EU’s
interest. Accordingly, it was decided to start the negotiations in December 2008.
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taking into account the progress in the ongoing negotiations for the
conclusion of a new bilateral framework agreement. Specific attention is
devoted to the implications of Russia’s accession to the WTO and the recent

initiatives for regional trade integration in the post-Soviet space.

THE PARTNERSHIP AND COOPERATION AGREEMENT: A LEGAL
FRAMEWORK OF THE PAST

An Instrument of Transition.

The PCA has be to situated in the specific geopolitical and
psychological context after the dissolution of the Soviet Union. Whereas the
EU quickly offered the prospect of ‘association’ and, after the 1993
Copenhagen European Council, also ‘accession’ to the countries of Central
and Eastern Europe (CEECs), the European Commission suggested another
type of agreement to Russia and the Newly Independent States of the former
Soviet Union. Accordingly, the concept of ‘Partnership’ has been introduced
as a label that characterizes the EU’s external relations with a number of
states which are not considered to be potential EU members but are seen as
strategically important for the latter®. With Russia, a joint political
declaration on Partnership and Co-operation was issued during Yeltsin’s visit
to Brussels in December 1993° as a prelude to the Partnership and Co-

operation Agreement (PCA) signed in Corfu on June 24, 19941°,

8 Hillion, C. (1998), ‘Partnership and Co-operation Agreements between the European Union and the New
Independent States of the ex-Soviet Union’, European Foreign Affairs Review, vol. 3, no. 3, pp. 400-401.

° European Commission (1993), ‘Bulletin EC 1993, 12, 1.3.29’.

10See note 3.

229



The preamble of the PCA reveals that the agreement aims to support
Russia’s political and economic transition. Together with the strengthening
of democratic values, respect for the rule of law and human rights, the key
objective is to assist “Russia’s progressive integration in the open
international trading system”. In this respect, the PCA anticipated on the
application of WTO rules and underlines the parties’ commitment to
liberalise trade on the basis of the principles contained in the General
Agreement on Tariff s and Trade (GATT)!!. This implies, for instance, the
application of the most-favoured-nation (MFN) principle!? and GATT
provisions on freedom of transit'’® and customs valuation, fees and
formalities connected with importation and exportation, marks of origin and
the publication and administration of trade regulations'*. Moreover, the Co-
operation Council, established under the PCA, is held to take into account
“to the greatest extent possible” the interpretations that are given to the
relevant articles of the GATT for the interpretation and application of the
relevant PCA provisions®.

Whereas the introduction of GATT rules in EU-Russia trade relations
may have been somewhat revolutionary in the beginning of the 1990s,
Russia’s economic development and forthcoming accession to the WTO
make those provisions virtually redundant in the present day reality of EU-
Russia cooperation. The situation is slightly different with regard to the PCA

provisions on trade in services. Even though Russia’s commitments under

1 PCA, Preamble.
12PCA, Article 10.
3 PCA, Article 12.
14 PCA, Article 13.
15PCA, Article 94.
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the General Agreement on Trade in Services (GATS) largely replicate or
exceed the obligations under the PCA, there remain certain commitments,
notably with regard to international maritime transport services and the
temporary movement of natural persons for business purposes, where the
PCA goes further than the GATS!®. A bilateral agreement in the form of an
exchange of letters between the EU and the Russian Federation preserves the
continued application of those more beneficial market access conditions
after Russia’s accession to the WTO'".

Despite the PCA’s clear objective to prepare the integration of Russia in
the world economy, various provisions limit the scope of the liberalisation
process'®. Trade concessions in ‘sensitive’ sectors such as textiles, coal and
steel are left outside the scope of the PCA". Safeguard clauses allow both
parties to take ‘appropriate measures’ when domestic products may be
threatened by an increased quantity of imported products?®. Moreover, the
agreement includes general and broadly defined provisions on economic co-

operation?', but stops short of any regional trade integration. Article 3 PCA

¢ European Commission (2011a), ‘Proposal for a Council Decision on the signing, on behalf of the European
Union, and provisional application of, the Agreement in the form of an Exchange of Letters between the
European Union and the Russian Federation regarding the preservation of commitments on trade in services
contained in the current EU-Russia Partnership and Co-operation Agreement’, COM(2011) 721 final,
http://g00.g1/zZT99, p. 2.

17 Agreement in the form of an Exchange of Letters between the European Union and the Government of the
Russian Federation relating to the preservation of commitments on trade in services contained in the
current EU-Russia Partnership and Cooperation Agreement’ (2012), Official Journal of the European Union, L
57/44, http://go00.gl/y9yAO.

18 For a detailed analysis of the trade-related aspects of the PCAs, see: Hillion, C. (1998), op. cit..

19 Separate agreements had to be concluded for trade in textile and steel (e.g. Articles 21 and 22 of the PCA).
Trade in agricultural products is only covered marginally in the title on “economic cooperation” (Article 60
of the PCA). Signifi cantly, Russia’s WTO accession will lead to a further liberalisation in those sectors (cf.
infra).

20 See PCA, Article 17.

2 The title “Economic Cooperation” in the PCA contains provisions on industrial cooperation, investment
promotion and protection, public procurement, co-operation in the field of standards and conformity
assessment, education and training, energy, environment, cooperation in science and technology, tourism,
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only foresees that the parties consider “whether circumstances allow the
beginning of negotiations on the establishment of a free trade area”. Like
many other provisions of the PCA, this so-called “evolutionary clause” is
essentially a declaration of intent without any direct legal consequences.

The general nature of the PCA is particularly well-illustrated with the
objective to achieve the approximation of Russia’s existing and future
legislation to that of the EU. While recognising that this process of legislative
approximation is an important condition for strengthening the economic
links between the parties, Article 55 (1) of the PCA proclaims that Russia
“shall endeavour to ensure that its legislation be gradually made compatible
with that of the Community [now Union]”?%. This can hardly be regarded as a
formal legal commitment. Its vague and open-ended formulation gives the
Russian authorities a large freedom to define the time-schedule and methods
of implementation. There is only an obligation to act without a requirement
to achieve particular results or a sanction in case the approximation of laws
obligation is not fulfilled. Moreover, the approximation clause includes a
long list of ‘priority areas’ for legislative action?® but fails to provide clear
guidelines on the scope and content of the EU laws to be taken as the basis
for approximation nor does it include a link with the objective to establish a

Free Trade Area in the future.

monetary policy, social cooperation, money laundering, regional development, information and
communication, statistical cooperation, etc.

22 Emphasis added.

5 Article 55 (2) of the PCA refers to company law, banking law, company accounts and taxes, protection of
workers at the workplace, fi nancial services, rules on competition, public procurement, protection of health
and life of humans, animals and plants, the environment, consumer protection, indirect taxation, technical
rules and standards, nuclear laws and transport.
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Also with regard to energy, perhaps the most significant area of EU-
Russia cooperation, the PCA remains rather vague. Article 65 only provides
that “/cJooperation shall take place within the principles of the market economy
and the European Energy Charter, against a background of the progressive
integration of the energy markets in Europe.” As is well-known, Russia signed
the Energy Charter Treaty (ECT) in 2004 but never ratified the agreement and
even decided to withdraw its signature in 2009*. As a result, EU-Russia
energy cooperation is essentially based on non-legally binding dialogues and
commitments. Most important is the EU-Russia energy dialogue, which was
established at the EU-Russia Paris summit in 2000 and aims to create trust
and transparency in EU-Russia energy relations through the organisation of
regular meetings at different political levels. This dialogue inter alia resulted
in the establishment of an early warning mechanism for preventing and
overcoming emergency situations in the energy sector?® and a common
understanding on the preparation of a road map for EU-Russia energy
cooperation until 2050%. Both instruments are at best described as ‘soft law’
mechanisms, which certainly have their merits but cannot conceal the lack of
legally binding norms regarding investment protection, transit or dispute

resolution.

2 It is noteworthy that the Permanent Court of Arbitration in The Hague decided in a case between the
former shareholders of the Yukos Oil Company against Russia that despite the non-ratification of the ECT
by Russia, the ECT’s investment protection and arbitration provisions remain binding on Russia for 20
years. This follows from Article 41(1) of the ECT, which explicitly foresees in such a long-term protection in
case of provisional application of the agreement. See: ‘PCA Case No. AA 226’ (2009), http://goo.gl/BQu5n.

% This early warning mechanism was established in 2009 in the wake of the Russia-Ukraine gas crisis and
has been updated in 2011. See: ‘Memorandum on a Mechanism for Preventing and Overcoming Emergency
Situations in the Energy Sector within the Framework of the EU-Russia Energy Dialogue’ (2011),
http://goo.gl/Z8M3M.

2% ‘Common Understanding on the Preparation of the Roadmap of the EU-Russia Energy Cooperation until
2050’ (2011), http://goo.gl/Y3brR.
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Taking into account the rather limited legal consequences of many PCA
provisions, it has been concluded that “besides its very nice title there is

27 A notable exception is certainly Article 23

littlesubstance in this Agreement
of the PCA, which provides that the parties shall ensure within their territory
the nondiscrimination on grounds of nationality of legally employed workers
as far as their conditions of employment, remuneration or dismissal are
concerned. In its famous Simutenkov judgment, the European Court of Justice
confirmed the direct effect of this principle, which means that it can be relied
on by individuals before the courts of a Member State?. Of course, the
application of the non-discrimination principle does not extend to rules on
social security or access to employment. The EU Member States remain
exclusively competent to determine the conditions for entry to their national
labour market. It is only when a Russian national is legally employed in

accordance with the national provisions of the host Member State that

Article 23 of the PCA can play a role.

Limits of the EU-Russia Institutional Framework.

Perhaps the most important feature of the PCA is the establishment of
a regular political dialogue within a multilevel institutional framework
including biannual EU-Russia summits, ministerial meetings, diplomatic
contacts and Parliamentary cooperation. This political dialogue allowed the

extension of EU-Russia cooperation beyond the substantive scope of the PCA

2 Maresceau, M. (2001) ‘The EU Pre-Accession Strategies: A Political and Legal Analysis’, in Maresceau, M.
and Lannon, E. (eds.), The EU’s Enlargement and Mediterranean Strategies. A Comparative Analysis,
Houndmills: Palgrave, p. 21.

28 Court of Justice of the European Union (2005), ‘Case C-265/03’, http://goo.gl/Ur0qg.
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provisions themselves*. Moreover, the PCA institutional structures have
been instrumental for finding compromise solutions to EU enlargement
related questions such as the transit of persons to Kaliningrad or the
extension of the PCA to the EU’s new Member States®*. Of particular
importance for solving bilateral problems in the EU-Russia Strategic
Partnership is Article 102 of the PCA, which allows the partners “to discuss
any matter concerning the interpretation or implementation of this agreement
and other relevant aspects of the relations between the parties” within the PCA
institutions.

The main weakness of the PCA’s institutional framework is, however,
the absence of a possibility to adopt legally binding decisions. Accordingly,
progress in EU-Russia relations is essentially based upon the conclusion of
specific bilateral agreements or joint statements with a purely political value.
Often, those political statements are nothing more than vague diplomatic
declarations without any tangible content. Moreover, there is some
dissatisfaction with the limited effectiveness of the large number of meetings
and dialogues®'. Particularly after the entry into force of the Lisbon Treaty,
which transferred the task of preparing the biannual EU-Russia summits
from the six-months rotating EU Presidency to European Council President
Herman Van Rompuy, the added value of such frequent meetings is put into

question®2.

2 Maresceau, M. (2004), ‘Bilateral Agreements concluded by the European Community’, Collected Courses of
the Hague Academy of International Law, p. 430.

% See: Van Elsuwege, P. (2008b), From Soviet Republics to EU Member States. A Legal and Political Assessment
of the Baltic States’ Accession to the EU, Leiden-Boston: Martinus Nijhoff , pp. 399-402.

31 Council of the European Union (2011a), ‘Key outstanding issues for the EU in its relations with Russia’,
10073/11.

32 Rettman, A. (2011a) ‘No “deliverables” at upcoming EU-Russia summit’, http://g00.gl/X6jPD.
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The limits of the PCA as an instrument for the smooth development of
EU-Russia relations were clearly illustrated with the Polish meat crisis of
2005-2007. In the opinion of Poland, Russia’s ban on the import of Polish
meat was not proportional to the irregularities found and, therefore,
infringed Article 19 of the PCA, which forbids the use of veterinary and
phytosanitary restrictions on trade between the parties in an arbitrary and
unjustified manner®®. Pursuant to Article 101 of the PCA, disputes relating to
the application or interpretation of the agreement may be referred to the
Cooperation Council. The latter can, however, only adopt recommendations
to settle the problems. In case no solution can be found, conciliators may be
appointed, but their recommendations are not binding upon the parties. It is
striking that the formal rules of procedure for the settlement of disputes
under the PCA have not been used or even contemplated in the Polish meat
row. Only after a change of government in Poland and a visit of the new
Polish Foreign Minister Radoslaw Sikorski to Moscow, the meat ban and
other restrictions on Polish products were lifted in December 2007 and
January 2008 respectively®*.

In the aftermath of the Polish-Russian food crisis, the EU and Russia
concluded several Memoranda of Understanding on Sanitary and
Phytosanitary (SPS) measures and food safety requirements3’. However, this
could not prevent the emergence of new trade disputes. In the summer of

2011, Russia banned the import of all fresh vegetables from the EU after the

3% Council of the European Union (2005), ‘Problems in exports of meat, meat products and plant products to
the Russian Federation’, 14533/05.

% Roth, M. (2009), ‘Bilateral Trade Disputes between EU Member States and Russia’, CEPS Working
Document, no. 319, p. 11.

3% For a list of relevant documents, see: http://g00.gl/LqQWZ.
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discovery of cucumbers with the E.Coli bacteria in Germany. The EU Council
quickly qualified this reaction as “scientifically unjustified and
disproportionate”®. In the context of the June 2011 Nizhny Novgorod EU-
Russia summit, Russia agreed to replace the ban with a temporary
certification system leading to the cancellation of all import restrictions from
9 August 2011 onwards®’. Despite the relatively swift solution of this trade
dispute, it appears that a problem with meat or vegetables in a single
Member State (or a limited number of Member States) almost automatically
interrupts the entire EU-Russia trade flows. The most recent example is
Russia’s decision to ban the import of EU cattle, pigs and sheep following the
outbreak of the so-called Schmallenberg virus in Germany, the Netherlands,
Belgium, France, Italy, Luxemburg and the United Kingdom. This decision
significantly affects the agricultural sector of the Baltic States, which send up
to 75 per cent of their live pigs exports to Russia®. Of course, this raises
speculations about the possible political inspiration of Russia’s decision so
shortly after the negative Latvian referendum on the use of Russian as a state
language.

In a joint reaction, European trade Commissioner Karel De Gucht and
his colleague responsible for health and consumer policy, John Dalli, strongly
condemned Russia’s reaction as disproportionate and unjustified,
particularly in light of Russia’s commitments under its WTO accession

package. Under the WTO Agreement on the Application of Sanitary and

% Council of the European Union (2011b), ‘Extraordinary Council Meeting Agriculture, Luxembourg’,
http://goo.gl/kDKMg.

7 ‘Commission welcomes Russia’s decision to cancel temporary import requirements for fresh EU
vegetables’ (2011), MEMO/11/552, 08.08.2011, http://goo.gl/WTF71.

% Keating, D. (2012), ‘Russia bans live animal imports from the EU’, European Voice, 20.03.2012,
http://goo.gl/PRu3w.
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Phytosanitary Measures, import restrictions aimed to protect human, animal
or plant life or health have to be based on scientific evidence, may not
arbitrarily or unjustifiably discriminate between Members where identical or
similar conditions prevail and cannot be applied in a manner which would
constitute a disguised restriction on international trade*. In the absence of
scientific evidence that the Schmallenberg virus poses any threat to humans
and taking into account that pigs, which fall within the ban, are not affected
by the virus, it seems that the Russian decision fails to respect the WTO
standards. It remains to be seen whether Russia’s WTO accession—and the
availability of the WTO dispute settlement mechanisms (cf. infra), will be
able to solve this issue. In any event, the long list of key outstanding issues
in EU-Russia relations* as well as the recurrence of often politically
motivated trade irritants reveal the limits of the PCA in establishing an EU-

Russia Strategic Partnership based on the rule of law.

THE LONG AND WINDING ROAD TO A NEW FRAMEWORK AGREEMENT

On the occasion of the June 2008 EU-Russia Summit in Khanty-
Mansiysk, the leaders of the EU and the Russian Federation issued a Joint
Statement “on the launch of negotiations for a new EU-Russia Agreement”.
According to this official document: “[T]he aim is to conclude a strategic
agreement that will provide a comprehensive framework for EU/Russia

relations for the foreseeable future and help to develop the potential of our

% ‘The WTO Agreement on the Application of Sanitary and Phytosanitary Measures’, Article 3,
http://goo.gl/BdUzX.
40 Council of the European Union (2011a), op. cit.
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relationship. It should provide for a strengthened legal basis and legally
binding commitments covering all main areas of the relationship, as included in
the four EU/Russia common spaces and their road maps which were agreed at
the Moscow Summit in May 2005”4!. Significantly, the EU and Russia aim to
establish the necessary legal instruments for the implementation of the
Common Spaces road maps, which form the main political framework of the
Strategic Partnership*’. A key advantage of the Common Spaces concept is
certainly the fact that, for the first time, the EU and Russia agreed upon a
joint and comprehensive agenda for future cooperation including a wide
variety of issues ranging from, among others, the deepening of trade
relations and energy cooperation to internal and external security, the fight
against organized crime, weapons of mass destruction, migration and
asylum, culture and education*. The ambition to include all those issues in a
bilateral framework agreement raises interesting legal questions as regards
the division of competences in the EU’s internal legal order and the

procedural rules to be followed.

Legal and Procedural Requirements.
A first outstanding issue is the internal legal basis of the new
agreement. One of the options could be to adopt a ‘Strategic Association

Agreement’, based on Article 217 of the TFEU*. However, the political

4 “Joint Statement on the launch of negotiations for a new EU-Russia agreement’ (2008),
http://goo.gl/S2T2i. [emphasis added]

42 On the concept of Common Spaces in EU-Russia relations, see: Van Elsuwege, P. (2008a), op. cit.

4 For a summary of the scope of issues covered by the four Common Spaces agenda, see: European
Commission (2007), The European Union and Russia. Close Neighbours, Global Players, Strategic Partners,
http://goo.gl/ghBijb.

4 Article 217 of the TFEU states that “The Union may conclude, with one or more States or international
organisations, agreements establishing an association involving reciprocal rights and obligations, common
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connotation of ‘association’, suggesting an asymmetrical relationship
between the partners, which is based upon a strong conditionality approach
and the unilateral approximation to EU rules and policies, is difficult for
Russia to accept politically. For this reason, the 1999 Medium-term Strategy
explicitly ruled out Russia’s accession to or ‘association’ with the EU%.

Article 8 of the TEU, introduced with the Treaty of Lisbon, could
provide a way out of the legal basis discussion*. According to this provision:

“1. The Union shall develop a special relationship with neighbouring
countries, aiming to establish an area of prosperity and good neighbourliness,
founded on the values of the Union and characterised by close and peaceful
relations based on cooperation. 2. For the purposes of paragraph 1, the Union
may conclude specific agreements with the countries concerned. These
agreements may contain reciprocal rights and obligations as well as the
possibility of undertaking activities jointly. Their implementation shall be the
subject of periodic consultation.”*’

At first sight, Article 8 of the TEU might be an interesting instrument
to upgrade the PCA without entering into a formal association status.
However, the conditionality approach and in particular the idea that the

relationship is “founded on the values of the EU” may not meet Russia’s

expectations. Notwithstanding the consensus on an abstract set of common

action and special procedure”. On the suggestion to use this as a legal basis for EU-Russia relations, see:
Vahl, M. (2004), ‘Whither the Common European Economic Space? Political and Institutional Aspects of
Closer Economic Integration between the EU and Russia’, in De Wilde d’Estmael, T. and Spetschinsky, L.
(eds.), La politique etrangere de la Russie et I’Europe. Enjeux d’uneproximite, Brussels: Peter Lang, p. 178.

45 See note 5.

46 Van Elsuwege, P. and Petrov, R. (2012), ‘Article 8 TEU: Towards a New Generation of Agreements with the
Neighbouring Countries of the European Union?’, European Law Review, vol. 36, no. 5, pp. 688-703.

47 Offi cial Journal of the European Union (2008), ‘Consolidated versions of the Treaty on European Union and
the Treaty on the Functioning of the European Union’, C 115/1. [emphasis added]
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values,*® the interpretation of those concepts may be different. On several
occasions, Putin and Medvedev argued that the principles of democracy and
liberty must be interpreted in line with Russia’s national values, in particular
the aspiration to strengthen the statehood and sovereignty of Russia®. In a
recent opinion, Vladimir Putin once again expressed his general
dissatisfaction with how the issue of human rights is handled globally and
accused the “Western states’ of ‘dominating’ and ‘politicising’ the human
rights agenda to the detriment of Russia’s interests®.

Obviously, the different reading of the events in South Ossetia or
Abkhazia and the diverging perceptions about the legal position of Russian-
speaking minorities in Estonia and Latvia significantly affect the prospects
for a fruitful EURussia cooperation under the terms of Article 8 of the TEU.
However, also when the new agreement would be based on Article 212 of the
TFEU regarding economic, fi nancial and technical cooperation with third
countries in combination with a range of more specific legal bases on the
other issues included in the agreement (e.g. environment, culture, education
etc.) or when a more limited agreement on trade and investment would be
concluded under Article 207 of the TFEU, the EU’s position has to be

consistent with the principles and objectives of its external action as laid

48 For instance, the Road Map for the Common Space on External Security explicitly states that “The EU and
Russia share common values, as defined in the Helsinki Final Act as well as in the PCA and other relevant
international documents notably respect for international law, including respect for democratic principles
and human rights, including the rights of persons belonging to minorities, equality and respect of mutual
interests”.

4 Petrov, R. and Leino, P. (2009), ‘Between “Common Values” and Competing Universals: The Promotion of
the EU’s Common Values through the European Neighbourhood Policy’, European Law Journal, vol. 15, no.
5, pp. 667-670.

50 Putin, V. (2011a), ‘Russia and the Changing World’, http://goo.gl/euxrf. (The original article in Russian
was published in Moskovksiye Novosti.)
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down in Article 21 of the TEU°'. Hence, the ‘value’ dimension is a
fundamental aspect of the EU’s post-Lisbon external action, which cannot be
ignored in the discussions surrounding the modernisation of EU-Russia legal
relations.

Apart from the sensitivities surrounding the political orientation of the
new agreement, which is to be reflected in the choice of legal basis,
significant procedural hurdles have to be overcome. Arguably, an agreement
covering the entire spectrum of EU-Russia cooperation requires unanimity in
the Council and the consent of the European Parliament®?. Moreover, the
inclusion of policy areas going beyond the EU’s exclusive competences
implies that also the Member States will have to be involved in the
conclusion and ratification procedure of a new framework agreement. An
important drawback of the mixed procedure is the internal ratification of the
agreement in all Member States, which becomes a very cumbersome and
lengthy process in a Union of 27 countries.

In order to counterbalance the long delays for the implementation of
mixed agreements, it is common practice to conclude a separate interim
agreement on trade and trade related matters or to apply provisionally
certain provisions of the agreement through a separate exchange of letters
between the EU and the third party®>. Such a scenario where at least the

provisions on trade and investment enter into force rather quickly may be an

51 According to Article 21 (1) of the TEU, “The Union’s action on the international scene shall be guided by
the principles which have inspired its own creation, development and enlargement, and which it seeks to
advance in the wider world: democracy, the rule of law, the universality and indivisibility of human rights and
fundamental freedoms, respect for human dignity, the principles of equality and solidarity, and respect for the
principles of the United Nations Charter and international law.” [emphasis added]

52 See Article 218 of the TFEU for the rules on the conclusion of international agreements on behalf of the
EU.

>3 See: Maresceau, M. (2004), op. cit., pp. 209-210.
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interesting option in the short term. Given the EU’s extended exclusive
competence on common commercial policy (CCP) under Article 207 of the
TFEU, an interim agreement may be concluded between the EU and Russia
without the requirement of conclusion and ratifi cation on the part of the

individual Member States.

Key outstanding issues: energy and visa.

Russia’s WTO accession signifi cantly facilitates the progress of
negotiations on the trade aspect of EU-Russia relations. However, differences
of opinion regarding the inclusion of so-called “WTO plus’ provisions,
allowing for a level of liberalisation and legal approximation exceeding the
requirements under the WTO agreement, and the EU’s intention to include a
substantial energy chapter based on the principles of the Energy Charter
Treaty (ECT) complicate the negotiations. Given Russia’s dissatisfaction with
the latter agreement, leading to its withdrawal in 2009 (cf. supra), it remains
to be seen whether it will be prepared to accept a reintroduction of those
principles through the back door of a new EU-Russia agreement. Moreover, it
is no secret that Russia is not very happy with the EU’s Third Energy Package,
which requires the eff ective separation between the operation of electricity
and gas transmission networks from supply and production activities of
vertically integrated energy companies®. Signifi cantly, undertakings from
third countries, which intend to acquire control over an electricity or gas
network, need to comply with the same unbundling requirements as EU

undertakings. If they do not comply with these requirements, they should be

5 See: European Commission (2012), “Third package for Electricity & Gas markets’, http://goo.gl/OSDX5.
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refused the certification, which is requiredfor distribution system
operators®. This, of course, has significant implications for Gazprom, which
faces a legal obligation to ‘unbundle’ the ownership and operation of its gas
pipelines on EU territory and to allow access to these pipelines to other
energy companies. Vladimir Putin described this requirement as ‘robbery’
and ‘confiscation of Russian property’ and announced that Russia would take
the necessary steps to challenge the validity of the EU energy legislation®.

In Russia’s view, the Third Energy Package is contrary to Article 34 (1)
PCA, which spells out that the parties shall use their best endeavours to
prevent a deterioration of the market conditions under which their respective
companies operate®’. In addition, Moscow announced to raise the issue in the
WTO after its accession to this organisation®®. The ‘Gazprom clause’ raises
questions of compatibility with different provisions of the General
Agreement on Trade in Services (GATS) such as the Most Favourite Nation
Principle (Art. II GATS), the prohibition of market access barriers (Art. XVI
GATS) and the national treatment obligation (Article XVII of GATS).
Finally, Russia may invoke investment protection clauses included in

bilateral investment treaties (BITs) concluded with certain EU Member

55 This follows from Article 11 (also known as the ‘Gazprom clause’) of Directive 2009/73 of 13 July 2009
concerning common rules for the internal market in natural gas, Official Journal of the European Union
(2009a), L 211/94; a similar clause is included in Directive 2009/72 regarding the internal market in
electricity, Official Journal of the European Union (2009b), L. 211/54.

5 Rettman, A. (2011 b), ‘Putin and Barroso in public scrap on EU energy law’, EU Observer, 24.02.2011,
http://goo.gl/Jw51T.

T Transcript of Press Conference between Vladimir Putin and Jose Manuel Barroso in February 2011,
http://goo.gl/nuVye.

58 PeakOil.com (2011), ‘Russia may contest EU energy rules in WTO’, http://goo.gl/UiMrR.

5 For an analysis, see: Van Hoorn, V. (2009), ‘Unbundling, Reciprocity and the European Internal Energy
Markets: WTO Consistency and Broader Implications for Europe’, European Energy and Environmental Law
Review, vol. 18, no. 1, pp. 51-76; Cottier, T., Matteotti-Bertukova, S. and Nartova, O. (2010), ‘Third Country
Relations in EU Unbundling of Natural Gas Markets: The ‘Gazprom clause’ of Directive 2009/97 EC and WTO
law’, NCCR Trade Regulation, http://goo.gl/Ut1Yu.
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States. Particularly for the new Member States, those agreements have been
concluded before their accession to the Union and, therefore, potentially
escape the application of EU law in accordance with Article 351 (1) of the
TFEU, which states that international agreements concluded by EU Member
States before their accession to the Union shall not be affected by the
provisions of the EU Treaties®®. Taking into account the high stakes, both in
terms of financial and strategic interests, the importance of this energy
battle can hardly be underestimated. As Katinka Barysch observed, the
energy dispute “is likely to keep EU judges and competition officials busy for
years to come”®!,

Another issue that is expected to remain at the centre of EU-Russia
discussions is certainly the prospect of a visa free regime. On the occasion of
the December 2011 EU-Russia summit, both partners agreed on concrete
steps to facilitate the mobility of citizens®’. The introduction of biometric
passports and increased efforts to combat illegal immigration and improve
border management prepare the ground for visa-free short travel in the
future. However, so far the EU has been reluctant to communicate a clear
target date for the lifting of the visa requirement. Several EU Member States
fear the risks of excessive immigration and organized crime. The conclusion

of Europol’s Organised Crime Threat Assessment (OCTA) that visa

€ A interesting precedent of such a situation is the preferential market access granted to the Swiss energy
company ATEL, which is regarded as an investment protected under the 1990 bilateral agreement between
the Swiss Confederation and the Czech and Slovak Federative Republic. Even though this preferential
treatment is not compliant with EU Directive 2003/54 concerning common rules for the internal market in
electricity, the European Court of Justice considered that EU law could not apply by virtue of Article 351 (1)
TFEU. See: Court of Justice of the European Union, Case C-264/09, Commission v. Slovakia, Judgment of 15
September 2011, not yet reported. For comments, see: Boute, A. (2012), case note on Case C-264/09,
Common Market Law Review, forthcoming.

¢ Barysch, K. (2011), “The EU and Russia: All smiles and no action?’, Centre for European Reform Policy Brief,
http://goo.gl/JKbMx.

2 European Council (2011), ‘EU-Russia Summit to improve citizen’s mobility’, http://goo.gl/8llio.
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liberalisation with Russia “may lead to widespread abuse” would
“undoubtedly present new opportunities for organised crime groups in illegal
immigration” support this position®. Nevertheless, the prospect of visa
freedom remains a key priority for Russia and further progress in this fi eld,
for instance on the basis of a more concrete action plan or the negotiation of
a specific visa waiver agreement, may be required to reconcile both parties’

positions.

RUSSIA’S ACCESSION TO THE WTO: A MODERNISATION OF EU-RUSSIA
TRADE RELATIONS

In anticipation of a new framework agreement, Russia’s WTO accession
already entails a significant modernisation of EU-Russia legal relations, at
least as far as the trade dimension is concerned. Without entering into a
detailed analysis, six important implications can be identified.

First, Russia’s WTO accession package entails clear-cut commitments
on further trade liberalisation leading to a more transparent and predictable
environment for trade and foreign investment. On average, the legally
binding ceiling for import duties on goods will be reduced to 7.8 per cent,
compared to a pre-accession average of 10 per cent; for agricultural products
there will be an average reduction from 13.2 per cent to 10.8 per cent®.
Significantly, Russia’s ‘temporary’ anti-crisis measures adopted since 2008

and including tariff increases on a wide range of products will be abolished.

¢ Europol (2011), OCTA 2011. EU Organized Crime Threat Assessment, http://goo.gl/KPTkf.
4 WTO (2011), ‘Working Party seals the deal on Russia’s membership negotiations’, 10.11.2011,
http://goo.gl/ihové.

246



Those measures had a very negative impact on EU exports, particularly after
their extension to the Russia-Kazakhstan-Belarus customs union in 2010.
Despite the Union’s argument that this unannounced increase violated
Article 16 of the PCA, which explicitly requires prior consultations within the
Cooperation Committee before changes to import tariff policies are
introduced, it is only in the context of Russia’s WTO accession that a
solution to the tariff increases could be found.

Apart from the lowering of import tariff s, the WTO accession package
also fixes export duties for over 700 tariff lines, including sectors such as
fisheries, mineral fuels and wood®. The latter is of particular importance for
the EU, certainly for its Nordic Member States which are major importers of
Russian wood products. Since 2007, Russia has introduced several new export
duties on raw timber, officially to accelerate the restructuring of the Russian
wood and paper industry and to address environmental concerns, but for the
EU, this practice constitutes an indirect subsidy to domestic downstream
users®. Russia’s WTO accession will end this practice and increase the legal
certainty for trade in wood products. In addition to the WTO commitments
on reduced export tariff s, the EU and Russia concluded an agreement, in the
form of an exchange of letters, relating to the administration of tariff-rate
quotas applying to exports of wood from Russia to the EU®. Hence, a

transparent system of quota allocations to EU importers, administered by the

% See: Part V of Russia’s Schedule of Concessions and Commitments.

% Forsberg, T. and. Seppo, A. (2009), ‘Power without Influence? The EU and Trade Disputes with Russia’,
Europe-Asia Studies, vol. 61, no. 10, p. 1816.

7 Official Journal of the European Union (2012a), L. 57/3, http://goo.gl/njvCv.
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European Commission in cooperation with the Russian customs
authorities, aims to avoid the speculative trading of tariff quota
entitlements.

In order to reduce the risk of new export duties being introduced or
increased in the future, the EU and Russia concluded a supplementary
agreement concerning trade in raw materials which are not covered under
Russia’s WTO Schedule of Concessions and Commitments on Goods®. This
agreement, also concluded in the form of an exchange of letters, provides
that the Russian Federation “shall make its best efforts not to introduce or
increase export duties” for a list of raw materials that are included in an
annex to the letters. This more than 20 pages long list, including materials
ranging from green tea and tobacco to liquefied natural gas and petroleum
oils, includes products “for which Russia has more than 10% of global
production or exports, or where the EU has major import interest either
existing or potential, or where there is a risk of tension in global supplies”®’.
Apart from the intention not to introduce or increase the export duties on
those products, Russia also commits to hold consultations with the European
Commission at least two months before such measures would nevertheless
be contemplated. Even though this supplementary bilateral agreement
between the EU and Russia does not entail hard legal commitments, it
nevertheless reveals an engagement to improve the stability and
predictability of the bilateral trade relations.

Second, apart from new legal commitments on improved market access

for goods and services, the perspective of Russia’s WTO accession also

8 Official Journal of the European Union (2012b), L 57/53, http://goo.gl/8fKn4.
% Ibid.
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triggered a solution to long-standing trade irritants. For instance, following
the WTO principle of national treatment, the Russian system of tariff s for
rail freight transport can no longer discriminate between domestic and
international destinations. A similar reasoning applies regarding the use of
discriminatory road charges on good vehicles™. Of particular significance is
certainly the solution to the issue of Siberian overflight rights. As a heritage
from the Soviet period, EU air carriers flying over Siberia to destinations in
Asia have to pay an overflight fee which costs around € 330 million a year,
mostly to the benefit of Aerofiot’!. For a long time, the EU has argued that
this practice is violating international law, more specifically Article 15 of the
Chicago Convention on International Civil Aviation, as well as EU
competition rules. An agreement to gradually eliminate the charge of
Siberian overflight rights was initialled between the Commission and the
Russian government in November 2006 as part of the EU’s bilateral
negotiations on Russia’s WTO accession. However, the Russian side refused
to proceed with the conclusion of the agreement until the entire WTO
accession negotiation process was finished. This explains why the 2006
agreement only entered into force in 2012, leading to the gradual reduction
of payments and their abolishment from 2014 onwards.

An additional problem regarding air transport concerns Russia’s long-
term refusal to accept so-called ‘EU designation clauses’ in its bilateral Air

Service Agreements (ASAs) with individual EU Member States. Such clauses

" Council of the European Union (2011a), op. cit.

"t Forsberg, T. and Seppo, A (2009), op. cit., p. 1810.

2 According to this provision “no charge shall be imposed by any Contracting Party solely for the right of
transit over or entry into or exit from its territory of any aircraft of the Contracting Party or persons or
property thereon”. See: ‘Convention on International Civil Aviation’ (1944), http://goo.gl/tpphB.
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provide that benefits granted to national carriers of the Member State
concerned are equally granted to all EU carriers’. The absence of such an EU
designation clause has created serious practical problems, for instance,
following the takeover of Austrian Airlines by Lufthansa. Russia started to
argue that flights operated by Austrian Airlines would no longer fall under
the Russian-Austrian ASA, which created legal uncertainty as to whether
Austrian Airlines could continue its operations over Russian territory’.
Similar problems occurred after the merger of Iberia and British Airways or
the takeover of Belgian Brussels Airlines by Lufhansa. In order to solve this
issue, the European Commission launched infringement procedures against
several Member States and raised the issue on the occasion of the October
2011 EU-Russia aviation summit. Russia has recently for the first time
accepted the introduction of an EU designation clause in its bilateral ASA
with Finland, which could become a template for its bilateral ASAs with all
other EU Member States™. In the longer run, the conclusion of a horizontal
EU-Russia air transport agreement could be a logical next step in the
modernisation process’®.

Third, Russia’s WTO accession also provides a minimum legal framework
for EU-Russia energy relations. Despite the absence of specific WTO

agreements on energy, general WTO rules such as the Most Favoured Nation

> The obligation for EU Member States to include an ‘EU designation clause’ in their bilateral aviation
agreements follows from the Open Skies judgments where the Court found that national clauses in aviation
agreements restricting international traffic rights to nationals carries infringed the EU Treaty provisions on
freedom of establishment. See e.g. Court of Justice of the European Union (2002), ‘Case C-466/98, -9427,
http://goo.gl/ciDB2.

™ European Commission (2011b), ‘Air transport: Infringements concerning bilateral aviation agreements
with Russia’, MEMO/11/167, 14.03.2011, http://goo.gl/1X84U.

75 ‘EU-Russia Common Spaces Progress Report 2010’, http://goo.gl/zNDmgq.

76 It is noteworthy that already in 2005, the European Commission proposed such a “comprehensive air
transport agreement”, see: European Commission (2005), ‘A Framework for Developing Relations with the
Russian Federation in the field of Air Transport’, COM(2005) 77 final, 14.03.2005, http://goo.gl/Kpoyi.
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(MFN) and National Treatment (NT) principles also apply to trade in energy
goods and services”. One of the most controversial issues is the WTO
compatibility of Russia’s dual pricing policy for energy. While domestic gas
prices are set by the government at a level that is considered reasonable for
domestic consumers, export prices are established on the basis of supply and
demand in the importing country. This discrepancy in energy prices may be
regarded as an unfair competitive advantage for Russian industrial producers
and exporters benefitting from state subsidies. Hence, the question arises
whether this practice is in line with WTO law, in particular with the
Agreement on Subsidies and Countervailing Measures (SCM).

Only subsidies that are specific to an enterprise or industry, a group of
enterprises of industries or a region are actionable under WTO rules.
Significantly, Article 2 of the SCM Agreement prohibits not only de jure but
also de facto specific subsidies. In order to establish whether this is the case,
several factors are taken into account such as the number of enterprises that
receive a subsidy, predominant use by certain enterprises, disproportionately
large subsidies to certain enterprises and the manner in which discretion has
been exercised by the granting authority in the decision to grant a subsidy.
Taking into account that Russian domestic energy prices apply to all
enterprises and industries throughout the country, it appears very difficult to

prove that those conditions of selectivity are fulfilled.

7 Marceau, G. (2010), ‘The WTO in the Emerging Energy Governance Debate’, Global Trade and Customs
Journal, vol. 5, no. 3, pp. 83-93.

78 Ripinsky, S. (2004), “The System of Gas Dual Pricing in Russia: Compatibility with WTO Rules’, World
Trade Review, vol. 3, no. 3, p. 463; Silovanova, Y. (2007), “The WTO and Energy. WTO Rules and Agreements
of Relevance to the Energy Sector’, International Centre for Trade and Sustainable Development, p. 30.
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In contrast to Saudi Arabia, which agreed to abandon its dual pricing
system as part of its WTO accession package, Russia did not want to give in
on this point. There is only a commitment to gradually increase the domestic
gas prices and to determine those prices “on the basis of normal commercial
considerations, based on recovery of costs and profit””. In addition, price
controls on domestic gas are to be transparent and not to be used for
purposes of protecting domestic products. Under those circumstances, the
system of dual energy pricing is as such not precluded after Russia’s WTO
accession. Nevertheless, it cannot be excluded that the WTO Dispute
Settlement Body will be asked to verify the compatibility of Russia’s energy
policy with its commitments under WTO law.

Fourth, the new legal context will also have significant implications for
the EU’s trade policy. For instance, it will no longer be possible to apply
import quotas for Russian steel®. Moreover, it may become more difficult to
use trade defence instruments. Although Russia has been granted market
economy status already in 2002, the EU has so far applied ‘energy adjustment
costs’ in the application of its anti-dumping policies vis-a-vis Russia®!. In
practical terms, this means that in order to determine whether a given

Russian company’s products are dumped on the EU market, i.e. sold under a

™ Report of the Working Party on the Accession of the Russian Federation to the World Trade Organization’
(2011), WT/ACC/RUS/70, 17.11.2011, para. 132, http://goo.gl/8mfem.

8 European Commission (2011c), ‘Proposal for a Regulation of the European Parliament and the Council
repealing Council Regulation (EC) No 1342/2007 on administering certain restrictions on imports of certain
steel imports from the Russian Federation’, COM(2011) 715 final, http://goo.gl/7ONHN.

81 Article 2 of the EU’s basic anti-dumping Regulation 1225/2009 (Official Journal of the European Union
(2009c), L343/51.) provides that the normal value of a product can be calculated on the basis of the cost of
production or on the basis of representative export prices and information from other markets—instead of
the domestic price of the exporting country—when prices are considered artificially low. This rule
significantly reduced the impact of Russia’s recognition of a market economy. See: Engelbutzeder, O.
(2004), EU Anti-Dumping Measures against Russian Exporters In View of Russian Accession to the WTO and the
EU Enlargement 2004, Berlin: Peter Lang, pp. 166-167.
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price that is considered to be their normal value, not the domestic Russian
energy costs, but a reference price from other markets is used as the point of
reference. The direct consequence is that the dumping margin attributed to
Russian products and the anti-dumping duties imposed on this basis are
higher than if the actual Russian production price would be taken into
account. Following Russia’s WTO accession it may be difficult to argue that
Russian domestic prices are kept artificially low, since they will be
considered to be based on commercial grounds (cf. supra).

Fifth, Russia’s WTO accession is expected to improve the level of
protection of intellectual property rights (IPR). Under Article 54 and Annex 10
of the PCA, Russia agreed to establish a protection regime for IPR which is
“similar to that existing in the EU”. However, such standards have not been
implemented yet, as evidenced by the annual US Trade Representative report
on intellectual property protection in third states®2. The application of the
WTO agreement on Trade Related aspects of Intellectual Property Rights
(TRIPS) provides an additional legal basis and a further incentive to
modernise Russia’s IPR legislation. Similar improvements are expected with
regard to foreign investment protection. In recent years, foreign investors
regularly faced problems particularly in the strategic oil and gas sectors. A
wellknown example is the forced transfer of assets from Dutch Shell to

Gazprom for the exploitation of the Shakalin II project in 2006%. It is

8 Due to serious problems regarding the enforcement of intellectual property legislation, Russia is on the
‘priority watch list’ of countries with a weak system of legal protection. See: Office of the United States
Trade Representative (2011), 2011 Special 301 Report’, http://goo.gl/FbvCP.

8 See: Euractiv.com (2006), ‘EU voices anger over Russia’s move to halt Sakhalin project’, 20.09.2006,
http://goo.gl/PiRyn.
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expected that the application of the WTO Agreement on Trade-Related
Investment Measures (TRIMS) will avoid such scenarios in the future.

Sixth, Russia’s WTO accession implies that future trade disputes with
the EU will fall under the dispute settlement mechanism of the WTO. This
rather sophisticated mechanism involves different stages starting with
consultations between the parties and potentially leading to adjudication by
expert panels and the Appellate Body. Alternatively, disputes can be solved
on the basis of arbitration, conciliation or mediation®*. Notwithstanding the
limits of this system, such as the sometimes time-consuming and
cumbersome procedures or the lack of direct effect in the domestic legal
order of most WTO members, the authority of WTO dispute settlement
rulings cannot be underestimated. In this respect, it is noteworthy that

China, a country which has traditionally been reluctant to submit its
disputes with other countries to international adjudication, has become an
active participant in WTO dispute settlement proceedings®. It remains to be
seen whether Russia will follow a similar path, but the availability of the
WTO dispute settlement mechanism is in any event a signifi cant
improvement in comparison to the rather weak procedures under the PCA

(cf. supra).

THE WAY FORWARD: FREE TRADE FROM LISBON TO VLADIVOSTOK?

8 For a detailed overview of the WTO Dispute Settlement Mechanism, see: Van Den Bossche, P. (2008), The
Law and Policy of the World Trade Organization, Cambridge: CUP, pp. 269-307.
8 Manjiao, C. (2012), “China’s Participation in WTO Dispute Settlement over the Past Decade: Experiences
and Impacts”, Journal of International Economic Law, vol. 15, no. 1, pp. 29-49.
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Russia’s WTO accession could, in principle, open the gates to the
negotiation of a free trade agreement with the EU as provided under Article 3
of the PCA (cf. supra).

However, such an option is highly uncertain following Russia’s
economic integration initiatives in the post-Soviet space. In particular, the
existence of a customs union between Russia, Kazakhstan and Belarus in the
context of the Eurasian Economic Community (EurAsEC) and Vladimir
Putin’s recent proposals on the development of a Eurasian Union constitute
significant legal and political obstacles for the realisation of this scenario.

Even though the EU formally supports the process of regional
cooperation between the countries of the former Soviet Union®, a level of
trade integration leading to a common customs territory precludes the
prospects for bilateral trade liberalisation in the relations between the EU
and Russia. The only alternative option is to enter into a free trade
arrangement with the customs union as a whole but this is not very attractive
for the EU taking into account the economic and political situation in Belarus
and Kazakhstan. Entering into free trade negotiations with the authoritarian
regimes of Nazarbayev and Lukashenko would be contradictory to the
conditionality approach underlying the EU’s external action. Moreover, both
countries are not members of the WTO, which has always been a
precondition for the Union to even contemplate the start of free trade
negotiations.

It is remarkable that those considerations do not play a role for the

European Free Trade Association (EFTA). Although a bilateral FTA was fi rst

8 This is explicitly recognised in the preamble to the PCA.
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envisaged between only Russia and the EFTA States, the negotiations have
been expanded to include Belarus and Kazakhstan after the formation of the
EurAsEC customs union®’. Russian attempts for follow a similar path in its
negotiations with the EU have so far been unsuccessful and it is unlikely that
the EU’s position on this issue will change. On the other hand, Russia does
not seem prepared to abandon its close links with Belarus and Kazakhstan.
To the contrary, on several occasions Vladimir Putin has indicated that
further regional trade integration is a political priority for Russia.

Apart from Russia’s renewed interest in the establishment of a free
trade area within the Commonwealth of Independent States (CIS)®, Putin
launched the idea to develop the Belarusian-Kazakh-Russian customs union
into a full-fl edged Eurasian Union, including all republics of the former
Soviet Union and leading to a single currency, common institutions and a
passport-free zone in the future. In Putin’s view, the future Eurasian Union
will then enter into negotiations with the EU to set up “a harmonised
community of economies stretching from Lisbon to Vladivostok, a free trade
zone and even more sophisticated integration patterns”®.

This project may sound attractive, but cannot conceal a number of
practical problems. First, there is a lack of trust among the post-Soviet

states, which has prevented the successful implementation of previous

8 The negotiations between the four EFTA States and the three members of the Customs Union have been
launched on 23 November 2010. See: http://goo.gl/u3Z7d.

8 In autumn 2011, Russia took the initiative to sign a new CIS FTA after it had refused to ratify a similar
agreement from 1994. The new agreement was signed on October 18, 2011 by eight CIS members, including
Russia, Ukraine, Belarus, Kazakhstan, Armenia, Kyrgyzstan, Moldova and Tajikistan. Russia was the first to
conclude the ratification process on 1 April 2012, followed by Belarus a few weeks later. The agreement will
enter into force following the ratification of three signatories.

8 Putin, V. (2011b), A new integration project for Eurasia: The future in the making’, 04.10.2011,
http://goo.gl/vkh4z.
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attempts of regional integration®. Second, Putin’s proposal may essentially
be regarded as an attempt to counterbalance the EU’s Eastern Partnership
initiative. This policy framework, which was launched shortly after the 2008
Russia-Georgia war as part of the European Neighbourhood Policy (ENP),
aims at the political association and economic integration of the eastern
neighbours®'. In this context, the EU and Ukraine recently initialled a new
Association Agreement, including the prospective establishment of a Deep
and Comprehensive Free Trade Area (DCFTA). The formal conclusion of this
agreement would preclude Ukraine’s participation in any kind of regional
integration project with Russia going beyond free trade. If, on the other
hand, Ukraine would decide to enter the EurAsEC customs union, it will have
to abandon its free trade arrangement with the EU%2.

In other words, both the EU and Russia have a fundamentally diff erent
vision on the development of their shared neighbourhood. For the Union, the
creation of a DCFTA with Ukraine is a crucial first step towards a
Neighbourhood Economic Community, i.e. a free trade area encompassing
the EU Member States and its neighbours based upon a common regulatory
framework defined by EU standards and norms. For Russia, the priority is the
expansion of the EurAsEC customs union as a building block of a future
Eurasian Union. The success of this project also stands or falls with the

participation of Ukraine. Hence, despite the rhetoric of ‘free trade from

% See e.g. Shadikhodjaev, S. (2009), ‘Trade Integration in the CIS Region: A Thorny Path Towards a Customs
Union’, Journal of International Economic Law, vol. 12, no. 3, pp. 555-578.

1 Lannon, E. and. Van Elsuwege, P. (2012), ‘The Eastern Partnership. Prospects of a New Regional
Dimension within the European Neighbourhood Policy’, in Lannon, E. (ed.), The European Neighbourhood
Policy’s Challenges, Brussels: Peter Lang, pp. 285-322.

%2 Van der Loo, G. and Van Elsuwege, P. (2012), ‘Competing Paths of Regional Economic Integration in the
Post-Soviet Space: Legal and Political Dilemmas for Ukraine’, Review of Central and East European Law,
forthcoming.
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Lisbon to Vladivostok’ and the ambition to create a ‘common economic
space’ between the EU and Russia, incompatibilities between the ENP
inspired process of economic integration and Russian initiatives to
reintegrate the post-Soviet space loom around the corner. Legal and political
frictions regarding the position of Ukraine or the EurAsEC customs union risk
to undermine the modernisation of EURussia relations and complicate the

progress of negotiations on a new framework agreement.

CONCLUSIONS

Both within the EU and in Russia there is a consensus that the legal
framework of their bilateral relationship needs modernisation. The PCA
reflects the spirit of the early 1990s, but does not seem adapted to the new
challenges of the 21% century. The weak dispute settlement mechanism, the
impossibility to adopt legally binding decisions and the absence of formal
legal provisions on issues such as energy and migration are the most obvious
examples. Even though this has been partially solved through the conclusion
of specific bilateral agreements and Russia’s accession to the WTO, an
updated bilateral framework agreement remains important for reasons of
legal certainty and to ensure that the Strategic Partnership is based on a solid
institutional structure®. However, several issues complicate the negotiations
that started back in 2008.

First, both partners have different perceptions on the interpretation of

fundamental values such as respect for the rule of law, democracy and

% Van Elsuwege, P. (2009), ‘Towards a New Strategic Partnership Agreement: EU-Russia Relations at the
Crossroads’, http://goo.gl/ec7]t.
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human rights. The European Parliament’s strong condemnation of the
irregularities in the preparation and conduct of the recent parliamentary and
presidential elections® as well as European Council President Van Rompuy’s
open letter to outgoing Russian President Dimitry Medvedev regarding the
lack of progress in the investigation of the murder on Sergey Magnitsky®
illustrate the Union’s concerns. Given the importance attached to the export
of EU values in the Treaty of Lisbon, it is impossible to escape this issue in
the context of EU-Russia relations. This is particularly the case because the
European Parliament, which is traditionally more sensitive to human rights
issues, has become a more active actor in the EU’s external action. Moreover,
Russia’s complicated bilateral relationship with certain EU Member States
implies that the conclusion and ratification of a new agreement promises to
be a difficult and long-term exercise.

Second, energy is not surprisingly a hot issue in EU-Russia relations.
More than 30 per cent of all EU energy imports come from Russia whereas
the Union is by far Russia’s most important trading partner in energy goods.
Between 70 and 80 percent of all Russian gas and oil exports are destined for
the EU market®. Despite the obvious mutual interdependence, both partners
have different strategic interests leading to opposing views on the preferred
legal framework. For Russia, ‘security of demand’ is crucial. Therefore, a
market structure with vertically integrated gas companies operating on the

basis of long-term contracts and delivering gas through their own pipelines

% European Parliament (2012), Resolution on the outcome of the presidential elections in Russia,
P7_TA(2012)0088, http://goo.gl/XGDGr.

% See: Rettman, A. (2012), “EU President: Magnitsky case ‘emblematic’ for Russia”, EU Observer, 20.04.2012,
http://goo.gl/4Xr1m.

% European Commission (2012b), ‘EU-Russia Energy Relations’, http://go0.gl/99BYh.
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with no freedom of access to other suppliers is in Russia’s interest. This
‘Gazprom strategy’ is at the core of Russia’s energy policy. For the EU,
however, ‘security of supply’ is a key concern and for this reason a
diversification of suppliers is essential. This explains the requirement of
‘unbundling’ in the EU’s Third Energy Package and the increased attention to
alternative sources such as liquefied natural gas (LNG) and other
‘unconventional’ gas. Obviously, the legal requirements following from the
Third Energy Package are difficult to reconcile with the Gazprom strategy.
Pipeline politics and Russia’s dual energy pricing mechanism further
complicate the energy discussions.

Third, Vladimir Putin may be right when he assessed that “a genuine
partnership between Russia and the European Union is impossible as long as
there are barriers that impede human and economic contacts, fi rst and
foremost visa requirements”®’. However, there is a widespread fear within
the Union that an abolishment of the visa requirement would increase
migratory pressures and organised crime. Despite the adoption of Common
Steps towards visa free short travel for Russian and EU citizens, there seems
not much appetite within the Union to discuss a full-fl edged visa waiver
agreement.

Fourth, there is a risk of clashing neighbourhood strategies. Putin’s
proposals on the establishment of a Eurasian union and the sometimes
subtle pressure on countries such as Ukraine and—to a lesser extent—
Moldova to join the EurAsEC customs union irritate the European Union

policy makers. Such scenarios undermine the ENP, which is based on a strong

9 Putin, V. (2011a), op. cit.
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conditionality approach, legal approximation and the establishment of
bilateral DCFTAs. A further intensification of regional economic integration
in the post-Soviet space based upon the already existing EurAsEC customs
union significantly limits the EU’s abilities to influence the domestic legal
framework of the countries concerned.

The connecting factor between all identified problem areas (values,
energy, visa, neighbourhood relations) is a lack of trust between the parties.
In this context, the negotiation of a new framework agreement is a very
difficult exercise. Moreover, the ratification process may take several
additional years. In the meantime, the modernisation of EU-Russia legal

relations takes place in a piecemeal fashion and remains a work in progress.
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AN INTERNATIONAL SPACE AUTHORITY: A GOVERNANCE MODEL FOR A
SPACE COMMERCIALIZATION REGIME®

Zhao Yun®

Abstract: The article deals with different legal questions and
approaches of space commercialization as well as it is also devoted to the

regime of space as Common Heritage of Mankind.

Keywords: international space law, commercialization of space,

restricted objects of law.

1. Introduction.

For centuries, human beings have been viewing outer space as a source
of inspiration. The launch of Sputnik-1! and Armstrong’s walk on the Moon?
marked the dawn of the space age. Technological developments have made
exploration and use of outer space a reality. The competition in outer space
was a mark of the cold-war period. However, after the 1990s, the
international political atmosphere fundamentally changed. Peace and

development become main themes for national governments. The political

* This work was earlier published in Journal of Space Law, Volume 30, Number 2, 277-296 (2004).

* Professor of Law, The University of Hong Kong; Ph.D (Erasmus University Rotterdam, the Netherlands),
LL.M (Leiden University, the Netherlands); LL.M, LL.B (China University of Political Science and Law,
Beijing).

I'W. Sullivan, Course Recorded-Navy Picks Up Radio Signals—4 Report Sighting Device, N.Y. Times, October
5,1957, at 1.

21.N. Wilford, A Powdery Surface Closely Explored, N.Y. Times, July 21, 1969, at 1, col. 2.
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change also substantially influences the intended activities in outer space.’
How to make full use of outer space in a peaceful way becomes the main
concern of most space scientists, lawyers and practitioners. Outer space is
replete with natural resources; the potential profits from the use of these
resources justify commercializing outer space. The development of the legal
regime for outer space rightly follows the evolution of space activities.

Recent developments in outer space signal the introduction of a new
era in the rapidly developing field of space law. The Intergovernmental
Agreement (IGA) (1998) provides the basic framework for establishing the
International Space Station (ISS) and future commercial applications.* The
successful trips of two space tourists to the ISS,> using the ISS for a global
advertising campaign,® etc., further justify the diversified commercial
potential of the ISS. This trend is not the end of the story. The successful
launch of space stations that support humans has inspired China to establish
a Chinese national space station in the near future.

While national governments remain as the body to undertake
responsibilities in outer space, private entities are increasingly getting

involved in space activities. Throughout the 1980s, the United States

3 F.G. von der Dunk, Towards a European Space Agency, Mark II?, Proceedings of the 35" Colloquium on the
Law of Outer Space 172 (1992).

4 Agreement among the government of Canada, governments of Member States of the European Space
Agency, the government of Japan, the government of the Russia Federation, and the government of the
United States of America concerning Cooperation on the Civil International Space Station, January 29, 1998,
Temp. State Department No. 01-52, CTIA No. 10073.000 (entered into force March 27, 2001).

> A. Badkhen, US Tourist Arrives at Space Station: Tito is Greeted by Russians After Weekend Flight, Boston
Global, May 1%, 2001, at C4; South African Tourist Docks at Space Station, L.A. Times, April 28, 2002, at A10;
S.R. Mikula, Blue Helmets in the Next Frontier: The Future is Now, 29 Ga. J. Int’l & Comp. L.556-557
(Summer 2001).

¢ Henkel was the first company to use the ISS for advertisement: a set of Pritt gluesticks was tested by the
cosmonauts under conditions of weightlessness and the experiments were filmed. Henkel later used the
footage to produce TV commercials for the glue that works in space. See World Wide Pritt—Space Proof
Quality, available at <http://www.prittworld.com/space_proof/index_hau.htm> (visited on July 30, 2004).
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encouraged private enterprises to take the lead.” The potential for profit is
great in outer space.® However, the ambiguity in the extant legal regime for
outer space remains as an obstacle for further involvement of private parties.

The notion of States sharing a common interest in the exploration and
use of outer space led the international community to declare outer space to
be the “province of all mankind”.” Some scholars have interpreted this to be
the functional and legal equivalent of “common heritage of mankind
(CHM)”,'® which was officially introduced to the mineral resources of the
Moon (emphasis added).!! The use of the two terms above rightly shows the
concerns of international community. However, the ambiguity and
ramifications of the terms have left space law one of the most unstable areas
of international law. No treaties offer guidance on how to implement the
CHM in outer space.

Actually, it is not the only area where the CHM is used. In the United

Nations Convention on the Law of Sea (UNCLOS), deep seabed resources are

" A.R. Filiato, The Commercial Space Launch Act: America’s Response to the Moon Treaty?, 10 Fordham Int’l
L.J. 772 (1987).

8 For detailed discussion, see T.S. Twibell, Space Law: Legal Restraints on Commercialization and
Development of Outer Space, 65 UMKC L. Rev. 591 (Spring, 1997).

9 See further Article 1 of the Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, Including the Moon and Other Celestial Bodies (hereinafter Outer Space Treaty),
January 27, 1967, 18 U.S.T. 2410, 610 U.N.T.S. 205.

10 The two terms, as applied in two different treaties for different purposes, cannot be used interchangeably.
See B. Maiorsky, A Few Reflections on the Meaning and the Interrelation of ‘Province of All Mankind’ and
‘Common Heritage of Mankind’ Notions, Proceedings of the 29" Coolloquium on the Law of Outer Space 58-61
(1986). Nevertheless, the principles outlined in the Outer Space Treaty—for the benefit of all countries, free
for exploration and use, on a basis of equality, free access, and not subject to national appropriation—form
the heart of the CHM. Both terms share the following functions (emphasis added): apply to the exploitable
space resources and protect the interests of technologically less advanced states. The CHM allegedly
establishes a legal framework to implement the declaration in the Outer Space Treaty. See further B.C.M.
Reijnen, The United Nations Space Treaties Analyzed 96 (Kluwer, 1992); S.M. Williams, The Law of Outer
Space and Natural Resources, 36 Int’l & Comp. L.Q. 145 (1987); A.A. Cocca, The Advances in International
Law through the Law of Outer Space, 9 Journal of Space Law 16 (1981).

11 See further Article 11 of the Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies (hereinafter Moon Treaty), opened for signatures on December 5, 1979, 34 U.N. GAOR
Agenda Items 48, 48 at 1, U.N. Doc. A/RES/34/68, 18 I.L.M. 1434 (1979).
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also defined as CHM. A regime was established to realize the purpose of the
term.!? This paper compares the use of the term in the two regimes and
discusses the feasibility of transplanting the model of deep seabed to outer
space for the sole purpose of commercialization.

Part two discusses the term “common heritage of mankind” and its use
in the two treaties: the Agreement Governing the Activities of States on the
Moon and Other Celestial Bodies (Moon Treaty) and the UNCLOS. Part three
addresses the establishment of the International Seabed Authority (Seabed
Authority) and the realization of the purpose of the CHM. Part four suggests
an International Space Authority (ISA) might be established, following the
model of deep seabed. The ISA can create a stable governance regime for
private activities in outer space and will be acceptable to both developed and
developing countries. Based on the analysis of these parts, part five reaffirms
the necessity and feasibility of the establishment of the ISA to accommodate

the commercialization trend in outer space.

2. The Concept of “Common Heritage of Mankind”.

More than any technical challenge, the lack of legal stability is the
primary impediment to the commercial development of outer space.!®* There
are no insurmountable technological impediments to the exploitation of
outer space resources. The restraints are imposed by policy, economics and

law.'"* CHM was the chief source of confusion and uncertainty in the outer

12 Article 156 of the United Nations Convention on the Law of the Sea, opened for signature on December
10, 1982, U.N. Doc. A/CONF. 62/122, reprinted in 21 I.L.M. 1261 (1982).

13 T.S. Twibell, Circumnavigating International Space Law, 4 ILSA Journal of International & Comparative law
259 (1997).

4 R. Berkley, Space Law Versus Space Utilization: The Inhibition of Private Industry in Outer Space, 15
Wisconsin International Law Journal 428 (1997).
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space legal regime. The use of this concept can resort to the Roman law
theory of res communis, which was applied to community property that could
not be owned by a person, a state, or a collection of states.!® This concept was
later transplanted to the Antarctica, deep seabed and outer space.!® However,
the modern version has incorporated additional element of reasonable use:
res communis property still cannot be owned, but it can be used in an
appropriate way.!’

There are five elements generally considered to be central to the
modern application of the CHM concept: the area is not subject to national
appropriation; all countries share in the management of the area; the
benefits derived from exploitation of resources in the area must be shared
with all regardless of the level of participation; the area must be dedicated to
peaceful purposes; and the area must be preserved for future generations.!®

Divergences exist concerning the detailed implementation of the CHM
concept. The primary problems derive from its demand for a forced transfer
of benefits in the name of equity and the legal uncertainty that this doctrine

has engendered regarding private property rights and an international

15 1. Brilmayer & N. Klein, Land and Sea : Two Sovereignty Regimes in Search of a Common Denominator,
33 N.Y.U.J. Int’l L. & Pol. 706-707 (2001); L.F.E. Goldie, A Note on Some Diverse Meanings of ‘The Common
Heritage of Mankind’, 10 Syracuse J. Int’l L. & Com. 81 (1983); L,F.E. Goldie, Title and Use (and Usufruct)—
An Ancient Distinction Too Oft Forgot, 79 AJIL 689 (1985).

16 Q. Schachter, Philip Jessup’s Life and Ideas, 80 AJIL 894 (October 1986); G.Q. Christol, The Moon Treaty
Enters into Force, 79 AJIL 164 (January 1985).

17 M. El-Baghdadi, The Seabed’s Mineral Resources and the Conditions Affecting the Regime to Regulate
Their Exploitation, 26 Journal of World Trade 88 (1992).

18 B.E. Heim, Exploring the Last Frontiers for Mineral Resources: A Comparison of International Law
Regarding the Deep Seabed, Outer Space and Antarctica, 23 Vanderbilt Journal of Transnational Law 827
(1990); C.C. Joyner, Legal Implications of the Concept of the Common Heritage of Mankind, 35 International
Comparative Law Quarterly 190 (1986).R.]. Rao, Outer Space: A Part of Common Heritage of Mankind, in V.S.
Mani et al. (Eds.), Recent Trends in International Space Law and Policy 195-199 (1997).
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governance regime.!” Developed and developing countries?® hold totally
different views towards the concept.?! That is, the need to recover the cost
invested and return a profit to finance future activities vs. an opportunity to
correct past inequalities and to redistribute global resources and wealth.
Accordingly, some scholars have concluded that the divergence results from
a conflict between the efficient allocation of communal resources and
equitable allocation of these resources.??

Various scholars have deeply discussed their understandings of the
CHM concept.? The discussions during the drafting of the UNCLOS led to the
adoption of the governance regime: establishment of the Seabed Authority.?*
This body undertook its duty from 1994 after several revisions of the original
UNCLOS.

However, heated discussions did not lead to any substantial
improvement in the legal regime accommodating the commercialization of
outer space. The extant space law does not provide any guidance to enable
the creation of an effective regime fostering commercial space exploitation.?

Theoretical analysis did not come to any conclusion acceptable to all the

9 K.V. Cook, The Discovery of Lunar Water: An Opportunity to Develop a Workable Moon Treaty, 11
Georgetown International Environmental Law Review 648 (Spring 1999).

20 M.C.W. Pinto, The Developing Countries and the Exploitation of the Deep Seabed, 15 Colum. Bus. L. Rev.
30 (1980).

2 K.M. Zullo, The Need to Clarify the Status of Property Rights in International Space Law, 90 Geo. L.J. 2424-
2426 (July 2002).

22 C.M. Petras, “Space Force Alpha”: Military Use of the International Space Station and the Concept of
“Peaceful Purposes”, 53 A.F.L. Rev. 151-152 (2002); M.]. Finch, Limited Space: Allocating the Geostationary
Orbit, 7 Nw. Journal of International Law & Business 798 (1986).

% See for example, E. Husby, Sovereignty and Property Rights in Outer Space, 3 Journal of International Law
& Practice369 (1994); H. Keefe, Making the Final Frontier Feasible: A Critical Look at the Current Body of
Outer Space law, 11 Computer & High Technology Law Journal 347 (1995).

24 Article 156-169 of the UNCLOS.

% H. Keefe, Making the Final Frontier Feasible: A Critical Look at the Current Body of Outer Space Law, 11
Computer & High Technology Law Journal 357-358 (1995).
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parties.?® Nevertheless, even with the unstable legal status in place, various
parties, foreseeing potential profit, have started their own projects aiming at
commercializing outer space. For example, the IGA provides a specific model
for multinational cooperation among active participants without an
overarching international legal and governance regime.?” The United States
has also executed a series of bilateral Memoranda of Understanding with
Partner States concerning outer space activities.?® With no clear-cut rules
and regimes in place, the activities are carried out subject to Partner States’
own interpretation. This is most detrimental to the development of
commercial activities in outer space. States can take actions at will and there
are no defined rules governing their activities, which will lead to the
devastating result of a “gold rush” by space-faring states. Developing states
will be totally left out of the game. Such a situation will fail to provide a
predictable and stable environment which is necessary for the involvement
of private entities, and would fail in the end to win international approval.
While no theoretical framework can be agreed upon to govern the
commercial activities in outer space,?’ states should adopt a pragmatic
approach to deal with the issue: they should start formulating a governance
regime for the purpose of commercialization in outer space. Appropriate

guidance could be formulated to accommodate the interests of different

26 B.M. Hoffstadt, Moving the Heavens: Lunar Mining and the “Common Heritage of Mankind” in the Moon
Treaty, 42 UCLA Law Review 581 note 30 (1994).

7 L.L. Manzione, Multinational Investment in the Space Station: An Outer Space Model for International
Cooperation?, 18 Am. U. Int’l L. Rev. 507-535 (2002); A.D. Watson & W.G. Schmidt, Legal Issues Surrounding
the International Space Station, 7 USAFA J. Leg. Stud. 159 (1996).

2 A. Farand, Space Station Cooperation: Legal Arrangements, in G. Lafferanderie & D. Crowthers (Eds.),
Outlook on Space Law Over the Next 30 Years 153 (1997).

2 The Moon Treaty has achieved so far only a very little number of ratifications. Neither developed nor even
developing countries had become parties to the Treaty. The CHM concept in the Moon Treaty has long been
and still is subject to different interpretations by developed and developing nations.
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parties. Though some might argue that this approach is premature, the result
might be better than needlessly quarreling over the essentials of the concept.
A good example has been set by the UNCLOS. We might follow similar steps
and formulate a regime subject to further discussion and adoption.°

Based on the example of the deep seabed, it appears that CHM has lost
much of its attraction for developing countries. The political and economic
conditions that led to the UNCLOS have changed significantly. The treaties
containing the concept of the CHM were argued vehemently in the politically
tense atmosphere of the Cold War. The primary goal was to prevent the
former Soviet Union and the United States from gaining a military advantage,
rather than developing a regime that would support private development.3!
The end of the Cold War and the adoption of market-economy by most
developing countries have pushed the idea of capitalism and the free market
approach into the limelight.3? Through years of discussions, most scholars
believe that the CHM, while maintaining some policy significance, lacks the
force of accepted international law.®* A great number of persons even
consider the concept as meaningless with no practical value.3*

While continuing upholding the concept of CHM, the free-market
approach plays an important role in devising the regime for deep seabed.
Most scholars believe that only by making full use of the resources in the

deep seabed rather than establishing a regime installing the commercial

% G.C. Raclin, From Ice to Ether: The Adoption of A Regime to Govern Resource Exploitation in Outer Space,
7 Journal of International Law & Business 739 (1986).

31 E.]. Reinstein, Owning Outer Space, 20 Nw. J. Int’l L. & Bus. 62 (1999).

52].1. Charney, The United States and the Revision of the 1982 Convention on the Law of the Sea, 23 Ocean
Development & International Law 240 (1992).

%5 P. Malanczuk, Actors: States, International Organizations, Private Entities, in Lafferanderie & Crowther,
supra note 28, 32-33; A.W. Blaser, The Common Heritage in its Infinite Variety: Space Law and the Moon in
the 1990s, 5 Journal of Law & Technology93 (1990).

% Joyner, supra note 18, at 198.
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exploitation, can the living standards in all the Nations be effectively
improved.* Acknowledging the benefits of commercial exploitation, nations
have the basis to work together to find an appropriate resolution. Essentially
the same political and economic environment exists for outer space, a similar
regime as that of deep seabed could, thus, be possible for the exploitation of
outer space resources. Consequently, the focus at the moment is to identify
the legal mechanisms and political compromises that successfully resolved
the CHM dilemma for the deep seabed and apply it to outer space rather than

developing new legal, economic, and political theories.

3. The International Seabed Authority.

The Seabed Authority, established in 1994 under the UNCLOS, is an
intergovernmental body.*® It organizes and controls all mineral-related
activities in the international seabed area beyond the limits of national
jurisdiction.”” Part XI of the Convention uses the CHM to preclude deep
seabed from national appropriation.®® It is Part XI that has caused the most
debate and is the principal obstacle to US ratification of the Convention.>’

The Authority is responsible for licensing and regulating mineral
exploration and exploitation of the seabed beyond the limits of national
jurisdiction.* According to Part XI, a multinational mining company is

created to participate in mining activities in competition with private

5% G.H. Reynolds, Outer Space and Peace: Some Thoughts on Structures and Relations, 59 Tenn. Law Review
731 (1992).

% International Seabed Authority: From Wikipedia, The Free Encyclopedia, available at
<http://en.wikipedia.org/wiki/International Seabed_Authority> (visited on August 3, 2004).

T Id.

38 See specifically Article 136 and 137 of the UNCLOS.

% Charney, supra note 32, at 280.

40 Article 156 of the UNCLOS.
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companies licensed by the Authority.*! Access to the resources is prohibited
if not approved by the licensing authority.*> Applicants are required to
present two sites of roughly equal value.* The Authority may reserve one site
for its own use.** Furthermore, the Authority is empowered to collect fees
from the licensees and to distribute funds in excess of that necessary to cover
its operating expenses to developing countries.** Other provisions in the
Convention include decision-making process* and the transfer of technology
to member states*’.

Part XI is the subject of heated discussion. The absence of customary
international law on the particular question of mining resources from deep
seabed*® made Part XI of the Convention all the more important.*® No doubt,
the Convention acknowledges the CHM,*® and the Authority is created to
realize the purpose of the CHM.>! However, the controversy exists concerning
the level of control exercised by the Authority and the preferential treatment
for developing countries.’? Several provisions of the Convention were
considered to deter the development of natural resources: the imposition of

specific production guidelines and limits;>® requirements of mandatory

41 Article 170 of the UNCLOS.

4 Id. See also Cook, supra note 19, at 680.

43 Article 8 of the UNCLOS, Annex III.

“Id.

4 Article 173 of the UNCLOS.

46 Article 159 of the UNCLOS.

47 Article 144 of the UNCLOS; Article 5 of the UNCLOS, Annex III.

4 P. Minola, The Moon Treaty and the Law of the Sea, 18 San Diego Law Review 459-460 (April 1981).

4 Cook, supra note 19, 681-682.

% Article 136 of the UNCLOS.

> Article 157 of the UNCLOS.

>2 The US and the European Community were both against Part XI. For discussions, see further ]J.L. Malone,
The United States and the Law of the Sea, 24 Va. J. Int’l L. 786 (1984); M. Hardy, The Law of the Sea and the
Prospects for Deep Seabed Mining: The Position of the European Community, 17 Ocean Dev. & Int’l L.]. 314
(1986).

55 Article 6 and 7 of the UNCLOS, Annex III.

271



private technology transfer and benefit sharing;>* the failure to give a valid
decision-making role to the countries actively involved in the mining of deep
seabed resources;> the failure to provide assured access to qualified deep
seabed companies to conduct mining activities.>®

Negotiations continued until the adoption of the 1994 Agreement
relating to the Implementation of Part XI (seabed provisions) of the
Convention.*” The difficulties posed by the CHM are in the process of being
successfully resolved. The original divergence between developed and
developing countries was able to be reconciled due to the voluntary
multilateral agreements reached by the developed countries and their mining
companies in the 1980s and the discussions initiated by the Secretary-
General of the UN in the early 1990s.°® While maintaining a strong position
before 1994 opposing the adoption of the Convention, or more specifically,
Part XI of the Convention, the US signed the new Agreement, enabling it to
apply provisionally the seabed-related part of the Convention and to
participate in the work of the Authority.*

While reaffirming that deep seabed and its resources are CHM, the new
Agreement establishes rules and procedures governing the exploitation of
those resources, which rightly resolve the concerns of developed countries.

The following summarizes important changes in the new Agreement. First,

> Article 5 of the UNCLOS, Annex III.

> Article 159 of the UNCLOS.

% Charney, supra note 32, at 286; Heim, supra note 18, at 828.

5T Agreement Relating to the Implementation of Part XI of the United Nations Convention on the Law of the
Sea of 10 December 1982 (hereinafter the Annex), 28 July 1994, reprinted in 33 L.L.M. 1309 (1994). The
Annex entered into force on July 28, 1996.

8 Charney, supra note 32, at 287; J.H. Andrews, US Changes Tack on Ocean Treaty, Christian Sci. Monitor,
May 18, 1994, at 8.

% A.A. Browne, Law of the Sea: the International Seabed Authority—Its Status and U.S. Participation Therein,
September 16, 1996, available at <http://www.ncseonline.org> (visited on December 16, 2003).

272



consensus-based decision-making process took the place of the one-
member, one-vote system. Representation on the Council is evenly
distributed among different categories of members. Only when consensus is
not possible, shall the decision be made by a two-thirds majority vote.®
Second, a market-oriented approach was adopted to resolve the issue of
technology transfer. The application fee and the annual fees are reduced.®
Developing countries can obtain technology on fair and reasonable
commercial terms.®? Production ceilings are abolished. Third, the Agreement
provides that subsidization or any other discriminatory practices shall not be
applied in the development of deep seabed resources.®® Furthermore, fifteen-
year timetables, instead of five-year, were provided for the approval of
proposed exploration work plans, thus providing economic certainty for
investors.%

The modifications adopted in this Agreement are relevant to the
discussion regarding outer space, which has characteristic similar to the deep
seabed. This similarity forms the basis for employing the model and style of
deep seabed governance to outer space. The improvements in the new
Agreement are considered in the discussion on formulating a governance

system for outer Space.

4. Establishment of the International Space Authority.

0 See further Section 3 of the Annex.
61 Section 8 of the Annex.

2 Section 5 of the Annex.

8 Section 6 of the Annex.

6 Section 2 (5) of the Anex.

273



How to realize the commercial potential of outer space is an issue
needing urgent resolution. It is important to devise a regime for the
exploitation of outer space by reaching a balance between protecting the
profits of relevant exploiting entities and serving the interests of
humankind.®® While previous discussions focused on the theoretical
framework of the CHM concept, it is the purpose of the present paper to
focus on establishing a governance regime based on the successful example
of the Seabed Authority. Discussions concerning the use of CHM will
continue, just like the situation regarding the deep seabed: heated
discussions continued even after the Seabed Authority was established and
commercial activities began. Nonetheless, the existence of a stable
governance regime can, as in the case of the deep seabed, enhance the
confidence of space investors and promote further development of
commercial space activities.

The deep seabed and space share the following similarities: they have
potentially valuable natural resources; require high technology and sufficient
financial backing for exploration; activities in the two areas shall be carried
out for the benefit of all mankind as a whole. The main difference between
them is their geographical locations. However, this will not require
significant or substantial impact on the final rules and the regime to be
adopted governing space activities.®® Space law has therefore, been largely

influenced by factors similar to the deep seabed.®’

% D. Tan, Towards a New Regime for the Protection of Outer Space as the “Province of All Mankind”, 25 Yale
J. Int’l L. 193 (Winter 2000).

% The rules and the regime for both areas share the same purpose: to create a stable and equitable legal
environment where the financial risks are tempered and property rights are protected. Governance regimes
for both areas can provide economic incentives necessary to promote and sustain the development of
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The Moon Treaty did not create an international regime, but it requires
that parties do so “as such exploitation is about to become feasible”.%®
Witnessing the rapid development of outer space activities, it is time for
space lawyers to take a pragmatic approach. Theoretical discussions are
beneficial to the clarification of the CHM concept. However, commercial
activities will proceed and will not wait for the final resolution of the issue. It
is thus, all the more important to start devising a regime as required by space
commercial activities. Commercial projects had actually started before
reaching the final stage of the ISS: the sending of the two space tourists to

the ISS meant even more for the future.®

4.1. Guidelines.

The original text of the UNCLOS on the deep seabed was not well
received in several aspects.’”” Only after making several amendments did the
governance regime for deep seabed receive wide acceptance. It is thus
important to bring the disputed issues to notice before formulating a similar
regime for outer space. No doubt, the CHM is the underlying principle
guiding the formulation of these rules.” Several guidelines should further be

formulated for better implementation of the CHM.

commercial activities. Accordingly, economic and equitable considerations are most important in devising a
governance regime.

7 Husby, supra note 23, at 362.

% The Moon Treaty, Article 11, para. 5, 18 I.L.M. at 1438. It provides that “ States Parties to this Agreement
hereby undertake to establish an international regime, including appropriate procedures, to govern the
exploration of the natural resources of the Moon as such exploitation is about to become feasible.”

¢ R.T. Rankin, Space Tourism: Fanny Packs, Ugly T-Shirts, and the Law in Outer Space, 36 Suffolk U.L. Rev.
695-716 (2003).

0 E.B. Weiss, International Environmental Law: Contemporary Issues and the Emergence of a New World
Order, 81 Geo. L.]J. 704 (1993).

™t Supra note 36.
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First, the proposed ISA should have a Council consisting of a wide and
balanced representation in the decision-making process. Similar to the
Seabed Authority, representation on the Council would consist of 36
members, and could be distributed as follows: four from the largest
consumers or importers of products; four from among the largest exporters
of products; four from among those States who have made the largest
investments in preparation for commercial activities in the area; six from
developing countries; and the rest selected to achieve equitable geographical
distribution.”” Consensus shall be the primary mechanism in decision-
making. Where consensus is not possible, then a decision shall be made by
two-thirds majority of the Council.”

Second, technology transfer to developing countries should not be
obligatory. Modern technologies represent invaluable asset that must be
equally protected by existing laws governing intellectual property rights.”
The entities, having worked, risked and spent money on research and
development, should be allowed to hold their technologies and retain any
profits from such technologies.”” Developing countries should obtain
technology at market price, but the price should be fair and reasonable.
Other ways can be formulated to help transfer of technology to developing
countries, such as establishment of joint ventures with developing countries.
Furthermore, as a balance to benefit the exploring entities and States, rules

regarding economic assistance to developing countries, especially to those

72 See further Section 3 (15) of the Annex.

™ Section 3(2), (3) of the Annex.

™ Hoover, Law and Security in Outer Space from the Viewpoint of Private Industry, 11 Journal of Space Law
122-124 (1983).

" Id., at 118.
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having been seriously affected by the commercial activities in outer space,
should be formulated. A special fund can be established to assist economic
development in these countries; the funds can be levied from payments
received from contractors, including the exploring entities, voluntary
contributions.

Third, a free-market approach should be adopted. Formerly, national
governments have been the main body responsible for space activities.
Government regulation has resulted in a poorly managed space industry with
little accountability for failures.” When private entities become more and
more actively involved in this field, a free-market approach has been called
on. As claimed by Fountain, a free-market approach bolstered by the legal
certainty inherent in a system that provides defined property rights would do
much to energize the stalled development of the space industry.”
Exploitation of outer space resources should thus be based on commercial
principles: anti-competitive practice, such as subsidization, discriminatory
treatment, should not be allowed on the process of commercializing outer
space. Important rules in the World Trade Organization (WTO) concerning
liberalization of relevant markets, such as the principle of national
treatment” and rules on monopolies and exclusive service providers’,
should also be applied.

Fourth, closely related to the last point, transparency in granting access

should be advocated. Transparency measures, as an important mechanism of

76 .M. Fountain, Creating Momentum in Space: Ending the Paralysis Produced by the “Common Heritage of
Mankind” Doctrine, 35 Conn. L. Rev. 1774-1775 (Summer, 2003).

1d.

8 See Article 17 of the General Agreement on Trade in Services (GATS).

™ See Article 8 of the GATS.
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both reassurance and verification when linked to cooperative obligations,
serve to demonstrate peaceful intent, good faith and ongoing compliance
with the rules.® Basically, commercial ventures will be the most important
vehicles for future space activities. Equal access to outer space resources
should be well guaranteed.?! Procedures for approval of new applications
should be in place. The availability of accurate information on space
resources is also vital to the success of exploitation. Accurate information
can enable private entities to plan their efforts, deploy their assets
effectively, reduce their costs and risks.3? Thus, transparency and easy access
to information relevant to space exploitation should be provided.%

Fifth, the proposed body should try to balance the interests of
exploring countries and developing countries.®* The Outer Space Treaty
establishes that all nations, on the basis of equality and without
discrimination, are free to explore and use outer space; Exploration and use
must be for the benefit of all countries, irrespective of their economic or
scientific development.® However, in view of the fact that only a few nations
have the ability to carry out space activities, the proposed body should be
able to offer exploring countries efficient guidance and impetus to develop

their programs and conduct their activities in space.® The point here is to

8 N. Tannenwald, Law versus Power on the High Frontier: The Case for a Rule-Based Regime for Outer
Space, 29 Yale Journal of International Law 419 (Summer 2004).

81 See Article 1 of the Outer Space Treaty.

82 See for example, S. Marchisio, Remote Sensing for Sustainable Development, in Lafferanderie & Crowther,
supra note 28, at 348.

8 See further ILA Resolution 1/2002: Space Law.

8 See Article 9 of the Outer Space Treaty.

8 Article 1 of the Quter Space Treaty.

8 Trimble, The International Law of Outer Space and Its Effect on Commercial Space Activity, 11 Pepperdine
Law Review 530 (1984).
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balance equity and efficiency.®” While addressing the economic development
of developing countries, an equitable and efficient governance regime should
also be able to guarantee a sufficient return on investments®® and enough
profits for exploring entities in successful space activities.?’ Failing the latter
can deter space commercial activities. To promote fairness and maintain
control over resources, it is advisable to limit the years of continued use.
Once the initial period expires, the private entity can apply for extension of
its license. On the other hand, the system of payments to the body should be
fair and reasonable.”® The level of payments shall be based on several factors:
the investment, the profitability, the environment affected; the economic
situation of affected States, etc. For this purpose, a special Finance
Committee can be established in the body to be in charge of financial issues.
The body should keep a look on the development of outer space activities,
establishing the level of payments in proportion to the scope of outer space
activities.

Finally, while acknowledging that economic gain is the primary
purpose for developing space resources, the proposed body should offer the

opportunity to create a new paradigm that avoids past conflicts and

87 This point was made in the context of geosynchronous orbital slots, but it applies equally to many other
outer space resources. See M. J. Flinch, Limited Space: Allocating the Geostationary Orbit, 7 Nw. J. Int’l L. &
Bus. 798 (1986). It also applies to the deep seabed. See M. Benko & K.-U. Schrogl, Article I of the Outer
Space Treaty Reconsidered after 30 Years, in Lafferanderie & Crowther, supra note 28, at 69.

8 R. Rachlin, Return on Investment Strategies for Decision-Making 2 (1987).

8 L.L. Risley, An Examination of the Need to Amend Space Law to Protect the Private Explorer in Outer
Space, 26 W.St. U.L. Rev. 47 (1998-1999).

% C.Q. Christol, Commercial Uses of Outer Space: Highlights of American Policies, 10 Annuaire de Droit
Maritime et Aerospatial 348 (1989); C.Q. Christol, The Common Heritage of Mankind Provision in the 1979
Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, 14 International
Lawyer 473 (1980). Private entities need attractive return on their research and development investment.
See R.A. Posner, The Material Basis of Jurisprudence, 69 Ind. L.J. 10 (1993).
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promotes peace.’’ Space activities shall be carried out in the interests of
maintaining international peace and security.”? Peaceful use of outer space,
being the basic principle in international space law, should be upheld.”®> We
especially should be mindful of any illegal activities (such as terrorist
activities) carried out in the name of commercialization. Furthermore, as
provided in the Outer Space Treaty, States shall pursue studies and conduct
exploration of outer space so as to avoid their harmful contamination and
also adverse changes in the environment of the Earth.** Accordingly, the
body should promote a co-operative environment for commercialization;
reduce environmental impacts on Earth and protect the terrestrial

environment.?

4.2. Formulation of the Space Authority.

Several approaches have been suggested as institutional models for an
ISA. They range from one similar to the Seabed Authority, to one that is
more scientificly and technologically oriented to one that would serve as a
subsidiary body under the International Civil Aviation Organization (ICAO).%
So what style should be adopted? The basic purpose of the proposed body is

to have jurisdiction over development and exploitation of outer space

91 Reynolds, supra note 35, at 726.

9 Article 3 of the Outer Space.

% Fountain, supra note 76, 1761-1762.

% Article 9 of the Outer Space Treaty.

% We should avoid a regime that will ultimately mirror the over-exploitation of resources and
environmental havoc we have wreaked on Earth. See further Fountain, supra note 76, at 1760.

% Rao, supra note 18, 205-206; see also G. Danilenko, The Progressive Development of Space Law: New
Opportunities and Restraints, in T. Zwaan et al. (Eds.), Space Law: Views of the Future 106-107 (1988); A.S.
Piradov, Creating a World Space Organization, 4 Space Policy 112 (1988); V. Vereshchetin & E.
Kamenetskya, On the Way to a World Space Organization, 12 Annals Air & Space L. 337 (1987).
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resources for the benefit of all humankind.®” An international authority will
result in a more equitable distribution of benefits than will a private
enterprise regime, which might create a monopoly over space resources and
“freeze out” other public and private entities.”® It is, thus, advisable that the
body be an international governmental authority, all countries can be
members to the body.

The UN is institutionally weak and incapable of enforcing any
mandate;* while maintaining responsibility in a wide range of activities, it
cannot respond effectively to resource development on celestial bodies.!®
Nevertheless, the UN is the body maintaining an important position in
procuring the benefits of the international society. Therefore, it is necessary
for the proposed body to have a relationship agreement with the UN.
Considering similar political, economic and legal backgrounds, formulation
of a body similar to the Seabed Authority is an appropriate means to reach a
balance among developing and developed countries.

Two organs, the Assembly and the Council, can be established under
the proposed ISA.'®' The Assembly, in which all the members would be
represented, will formulate policy, elect officers, and approve budgets and
rules. The Council elected by the Assembly, whose members would be

selected according to a formula ensuring equitable representation of

97 G.A. Res. 1348, U.N. GAOR Supp. (No. 18) at 5, U.N. Doc. A/4090 (1958).

% F. Kosmo, The Commercialization of Space: A Regulatory Scheme that Promotes Commercial Ventures
and International Responsibility, 61 S. Cal. L.Rev. 1080, 1082 (1988); see also Berkley, supra note 14, 437-
438.

% Berlin & Tennen, The Role of the United Nations in Colonization of Outer Space, or Chicken Little was
Right, Proceedings of the 19" Colloquium on the Law of Outer Space 215 (1977).

100 M. Moskowitz, The Roots and Reaches of United Nations Activities and Decisions 8 (1980).

101 The Authority could have a secretariat. See B. Stockfish, Space Transportation and the Need for New
International Legal and Institutional Regime, 17 Annals Air & Space L. 359 (1992).
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countries from various groups, is the executive body and responsible
primarily for the administration of the space activities regime.

As discussed above, a Finance Committee can be established to take the
role in the financial and budgetary arrangements, including the draft
financial rules, regulations, and procedures of the organs, the financial
aspects of the Authority’s work, and assessed contributions of the
Authority’s Members, project application fees and renewal fees, and most
importantly, the level of payments (possibly in the form of tax) from
exploring entities. The fees collected would be the Authority’s primary
source of income, covering its administrative costs, budgets for public
research and other activities.!%?

Taking the model of the Seabed Authority, a Legal and Technical
Commission can be instituted, consisting of persons with appropriate
qualifications relating to exploration, exploitation and processing of
resources, environmental protection, or economic or legal matters relating to
outer space. This Commission undertakes the task of supervising exploration
and commercial activities, assessing the environmental impact of such
activities and making recommendations on environmental protection in
outer space.!%®

A licensing system shall be instituted.!® An entity planning to exploit
outer space resources should submit its proposal to the Authority and the
Authority shall have the power to decide on granting the request or not. The

decision shall be made on criteria set up beforehand. Such license is possible

102 See for example, The 1998 Intergovernmental Agreement Concerning Cooperation on the Civil
International Space Station, Article 15.

103 See for example, id., Article 14, para. 4-5.

104 See further ILA Resolution 1/2002: Space Law.
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to renewal or revocation. No permanent property rights can be conferred
from such license. Only the resources exploited by the licensed entity would
come under its exclusive control.!%

The Authority would operate by contracting with private and public
corporations and entities authorizing to conduct specific activities and
exploitation in outer space. The detailed tasks and duties of the Authority
can take the example of the Seabed Authority, subject to relevant

modifications according to the specific situation in outer space.!%

5. Conclusion.

Outer Space and its resources have been widely considered as Common
Heritage of Mankind. The concept of CHM per se has caused serious
discussions. The ambiguous term is argued to be the obstacle to the
commercial use of outer space.!”” In the absence of definite property rules
and an enforcement authority, there is likely to be chaos in the
commercialization of outer space. Both developing and developed countries
recognize the importance of a stable regime in fostering the exploration and
development of outer space.!® Some scholars have rightly suggested that it is
time for scientists, engineers, lawyers, and management experts to develop a

workable set of guidelines for space commercialization.!®®

105°A.D. Webber, Extraterrestrial Law on the Final Frontier: A Regime to Govern the Development of
Celestial Body Resources, 71 Geo. L.J. 1453-1454 (1983).

106 See further Section 1 of the Annex.

107 Kosmo, supra note 98, at 1067.

108 Webber, supra note 105, 1432-1433.

109 E. Galloway, Status of the Moon Treaty, Space News, August 3-9, 1998, at 21-22; B. Cheng, The
Commercial Development of Space: The Need for New Treaties, 19 Journal of Space Law 43 (1991).
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A pragmatic approach is proposed in the present paper. The progress
made on the UNCLOS led to an improved understanding of the CHM and
suggests that the differences between developing and developed countries
can be reconciled. While leaving the theoretical discussion of the term
unresolved, formulation of an international body to address the use of outer
space resources can begin. Whatever form it takes, the body should be able to
address and further the common, equitable interests of the developing
countries, the non-space powers, and the interests of developed countries,
the space powers.!!® The proposed governance regime will try to encourage
the beneficial aspects of property rights and formulate rules that discourage
conflict and predation.!!!

While following the example of Seabed Authority, this paper proposes
the establishment of International Space Authority. The commercialization
of outer space is not fantasy any more; it is urgent to take a practical look at
the issue and formulate feasible rules and organs to guard against any
possible misleading: humankind has made first tentative steps into outer
space in the 1990s, laying technological foundation for commercial
expansion. The challenge lying ahead is to build on the existing
technological foundation and create the appropriate legal regime that will

support and encourage this expansion.

10 H.S. Rana, The “Common Heritage of Mankind” & The Final Frontier: A Revaluation of Values
Constituting the International Legal Regime for Outer Space Activities, 26 Rutgers L.J. 250 (Fall 1994).

111 G H. Reynolds, International Space Law: Into the Twenty-First Century, 25 Vand. J. Transnat’l L. 732
(1992).
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YACTD III. NMapnamMmeHTbl CTPaH MUpa

NAPJTAMEHT NrOCYOAPCTBA U3PAWUJIb
AMMap AbyraHusa’

AuHoTauusi: B craTbe oOmMCaHbl HOPMATMBHO-IIPABOBbIE aKThI,
perjaMmeHTUpYIoLIe IesITeIbHOCTh 13panibCcKoro [TapiameHTa.
[IpuBoguTcs CTpPyKTypa IlapiameHTa, a Takke M3JI0KEHbI OCHOBBI
3aKOHO/IaTe/IbHOTO MpoIiecca.

KiaoueBble cjoBa: IapjiamMeHTapusM, locymapctBo M3panib,
M3paMIbCKUI Tap/iaMeHT, IIpaBoBas cucteMa V3pawsis, 3aKOHOHATEeIbHbIN
poliecc.

PARLIAMENT OF STATE OF ISRAEL

Ammar Abuganiya®

* Avmap AGyranus. MaructpaHT Kadeapbl MeKIYHApPOLHOTO M €BPOIeiiCKOTO IMpaBa IOPUINIECKOTO
daxynbrera BI'Y. E-mail: ammar4ik@gmail.com.

* Ammar Abuganiya. Master of the Department of International and European Law of the VSU. E-mail:
ammar4ik@gmail.com.
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Summary: The article describes legislative acts, regulating affair of
Israelian Parliament. The article also deals with questions of parliament

structure and legislative process.

Key words: parliamentarism, State of Israel, parliament of Israel,

Israelian legal system, legislative process.

KHeccet! (MBp. noid B GYKBaJIbHOM II€PEBOME «COOpaHMe») SIBJISETCS
3aKOHOZaTe/JIbHBIM OPraHOM BJjiacTy M3paniis, ero rnapjiaMeHTOM.

V3pannbCKuil mapjaMeHT SIBJISIeTCS OOHOIIAaJaTHbIM U COCTOUT u3 120
IemnyTaToB, M30MpaeMbIX M0 MAPTUITHBIM CITMCKAM.

[TockoabKy TrocymapcTBo Mspamib — mapjaMeHTCKas pecmnyb/mKa,
KHecceT mpejcraBiisieT cO007 BEpXOBHBI OpraH BJAAaCTU CTPaHBbI.

3aKOHOJATe/NIbHAS [OeSATeTbHOCTh? IPU3HAETCS OCHOBHOM (YHKIMel
u3panabCkoro mnapiaameHta. Kpome Toro, KHecceT wumeer u apyrue
TIOJITHOMOYMS, OH B TIpaBe OTMEHSTh CTAaTyC HEIIPMKOCHOBEHHOCTU IeITyTaTOB
U CMelaTh C MX OOJ/DKHOCTeM Mpe3yueHTa CTPpaHbl U TOCYAapCTBEHHOIO
KoHTpoJsiepa. OcHOBHasi 00s13aHHOCTh KHecceTa B KauecTBe OpraHa
3aKOHOZATEe/JbHOM BJIACTU — OJTO IIPUHSATHE 3aKOHOB. 3aKOHOIATebHas
MHUIMATMBA MOXeT IpuHanjexaTb [IpaBuTesnbCTBY (IpPaBUTEIbCTBEHHBIN
IIPOEeKT 3aKoHa), nemyrary KHecceTa wiu rpymnmne OeryTaToB (YaCTHBIN
MPOEKT 3aKoHA) U koMmuccusasM KHecceTa. DTO MOKeT ObITb IPOEKT HOBOTO

3dKOHa WJIN IIpenjio’KeHue 00 UCIIpaBJIEHUN WMJIM OTMEHE CYIIeCTBYIOIIEero

I URL: http://ru.wikipedia.org/wiki/%D0%98%D0%B7%D1%80%D0%B0%D0%B8%D0%BB%D1%8C (Idarta
obpamienns: 29.09.2013).

2 Don-Yehiya E. Political Religion in a New State: Ben — Gurion’s Mamlachtiyut // Israel: The First Decade
of Independence. — Albany, 1995.
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3aKOoHA. Kakmoe uTeHMe 3aKOHAa TNPUMHMMAETCSI WM  OTBEpPraeTcs
IIOCPEJICTBOM TOJIOCOBAHMS IEITyTaTOB, MHPUCYTCTBYIOIIMX Ha IUIEHAPHOM
3aceIaHUMN.

KHecceT ocymecTBiseT HaA30p 3a OeSATeJbHOCTBIO M3PaMIbCKOIO
[IpaBUTEIbCTBA, MCHOJIb3YS IJIS 3TOr0 KOMMCCUM U IIJIEHApHbIE 3acedaHus.
YeTbIpe BUa KOMMCCUI ITIOCTOSTHHO paboraioT B KHeccere:

— IlocTtossHHuble komuccum KHecceta. B Hacrosimee BpeMs ux 12:
Komuccusi KHeccera; ¢uHaHCOBAasT KOMMCCUSI; KOMMCCUSI II0 SKOHOMMKE;
KOMMCCHSI TI0 MHOCTPAHHBIM JIeJiaM M 000pOHe; KOMMUCCHS 10 BHYTPEHHUM
oenaM ¥ 9KOJIOTMM; 3aKOHOHATe/JbHass KOMMCCUSI; KOMMUCCHUSI TIO ajue,
abcopbuuy M AuacIope; KOMUCCHUSI II0 00pa3oBaHMIO, KYJIbType U CIIOPTY;
KOMMUCCHSI TI0 TPYAY, 0JIaTOCOCTOSTHUIO M 34PaBOOXPAHEHMIO; KOMUCCHUS IO
BOIIPOCAaM TOCYAAPCTBEHHOIO KOHTPOJISI; KOMMUCCHUSI II0 IIPOABIKEHMIO
CTaTyca JXeHIVH; KOMMCCUS 10 HayKe U TeXHOJIOTUMN.

— Oco0Oble KOMUcCCHUM paboOTaIOT Tak ke, KaK ¥ MOCTOSIHHbIe KOMMCCHH,
HO HA3HAYaIOTCS Ha OrpaHMUYEHHBIN CPOK. DTU KOMMCCUM OOCYKIAIOT TaKue
BOIIPOChI, KakK IIpaBa pebeHKa, O6opbba C HAPKOTMKAMM, MHOCTPAHHbIE
paboune.

— [MapiaMeHTCKMe  CJIeICTBEHHbIe KOMMCCHM Ha3HAYalOTCd Ha
OCHOBAHMM pelleHMs] IUIEHAapPHOIO 3aceJaHusl C I1IeJbl0 PacCMOTPETh
BOIIPOCHI, KOTOpbIe, 10 MHeHMIO KHecceTra, SBJSIOTCS BOIIpOCAaMM 0COOOIA
HaI[MOHAJbHOJ BaskHOCTM. Hampumep, aBapum Ha goporax M 0OaHKOBCKME
COOPHI.

— Komuccust mo stuke. OHa BBIHOCUT CBOE CYKIEHME B Caydasx

HapyHmeHusa OernyraTaMim 3 TMYeCKNX HOpM KHeccera.
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CylecTByeT ele aBa BUAA KOMMCCHIL, KOTOpPbIE 3aceJaiT II0 Mepe
HEeOOXOOMMOCTH:

— Komuccyusg mo pa3bsIcHeHMSIM, KOTOpasi pacCMaTpyuBaeT amelIauun
Ha TojKoBaHue IIpencemareneM IjieHapHOrO 3acemaHus ycraBa KHeccera
VU TIpeLiegeHToB. JJaHHas KOMMCCHSI COCTOUT U3 mpenacegaTens KHeccera u
BOCbMM JIEITyTaTOB, BHIOPAaHHBIX KoMuccueit Kueccera.

— ObmecTBeHHasT  KOMMCCHMS, I1IeJb  KOTOpPOil ~ —  BOIIPOCHI,
saTparuBamwiye Kueccer. YneHbl KOMUCCUM — 3TO OOIECTBEHHBIE esITellN,
CIIeIMa/INCTBI  TI0 pacCMaTpUBAeMbIM BOIpPOcaM, OBIBIIME U  HbIHE
neiicTBylomue genyraTbl KHeccera. Hampumep, o6imecTBeHHAss KOMMCCHS
IJIS1 TIOATOTOBKM COOPHMKA 3TUYECKUX HOPM IS AenyTaToB KHeccera.

IleHTpaJbHBIM OpPraHOM IIapjaMeHTa V3pawis SIBJSIeTCS IJIEHapHOE
3aceJaHue, KOTOpOe COCTaBJISIOT Bce AemyTaThl. Ero cocrapisiior Bce 120
nernytaToB KHeccera, 0JHAKO [JIS1 €T0 JesITeIbHOCTY He TpebyeTcss KBopyMa.
Pabora mjieHyMa 3ak/iouvaeTcs B IMPOBEIEHMM 3aKOHOAATEIbHBIX aKTOB,
00CYKIeHUM TOCYJapCTBEHHBIX BOITPOCOB, OCYINECTBJIEHMM Haja30pa 3a
OeCTBUSMM  IIPAaBUTEJIbCTBA, M30paHMM BBICIIMX T'OCYHAPCTBEHHBIX
CIVKAIMX ¥ OpraHuM3aluy TOPKECTBEHHBIX LIEPEMOHMII, B TOM 4YMCJIe
BBICTYIJIEHMII ~Ha  IUIEHApHBIX  3aceJaHusIX  BBICOKOIIOCTABJIEHHBIX
3apybekHBIX TrocTeil. Ha IIleHapHBIX 3acemaHMsIX BHOCSITCS HOBBIE
3aKOHOIIPOEKThI, MPEeIJIOKEHMSI O BbIHECEHUM BOTyMa HeIOBepus TIJiaBe
[IpaBuUTENIbCTBA, a TAKKE BEAYTCS IIPEHMS 110 Pa3IMUYHBIM BOIIPOCAM.

Pemiennsi  KHeccera  BBIHOCATCS  «OOJIBIIMHCTBOM  TOJIOCOB,
YYaCTBYIOIIMX B TOJIOCOBAHMM, €CJIM 3aKOH He IIpeIycMaTpuBaeT B JaHHOM

KOHKpPETHOM CJiydae MHOT'O OO0/IbIIHCTBAY.
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ITepBoe IIJIeHapHOe 3acelaHue SIBJISIETCS MIpa3gHMYHBIM
MeponpusaATheM, KOTOpoe OTKpbIBaeT [Ipe3uaeHT rocygapcTBa, U Ha KOTOPOM
TIPUCYTCTBYIOT HernyTaTbl KHecceTa ¥ BBICOKOIIOCTaBJieHHble uila. [lop
PYKOBOJICTBOM CaMOTO CTapluiero gemnyrara KHeccera nmpoxoauT LiepemMoOHMUs
MPUHSTUS TPUCITM BHOBb M3OpaHHBIMM JemyTaTaMM UM BbIOOpPHI
npencenarenss HoBoro Kdheccera. [Iji1 BBICTYIUIEHMSI Ha T[IJIEHAPHOM
3acemaHuMu KHecceT BIIpaBe IIPUIJIACUTh MHOCTPAHHBIX rocTeil. Takue
BBICTYIIJIEHMS, KaK IPaBUJIO, IIPOXOAST Ha SI3bIKE TOCTSI.

B mapnameHTe CyIEeCTBYIOT [OOJDKHOCTM Tipencenmarens KHeccera,
cexkperapsi KHeccera (OTBeuaeT 3a MOPSAOK 3acelaHMil M KOHCYJIbTUPYET
rnpencenaresss) UM TreHepaJbHOro aupekropa KHeccera (3aHMMaeTcs
aJMMHUCTPATUBHO-X035MCTBEHHbIMM BOIIPOCAMN).

IIpencenmarens Kueccera® crout Bo riaBe KHecceTa M pyKOBOAUT €ro
nenamu. OH usbupaetrcs peneratamu Koeccera, OyayuM OSHUM U3 €ro
IernyTaToB, KakK IPaBWIO, HAa IepBOM 3acelaHuyu HOBOro KHeccera myrem
OTKpBITOrOo royiocoBaHus. IIpenmcemarens KHecceTa BbIOMpaeTcss Ha Bce
BpemMs KameHuuu KHeccetra ¥ MoOXeT OBITh M30paH Ha 3TOT IIOCT
HeonHOKpaTHO. IIpencenarenpr KHeccera mipexncraBisier KHecceT M Hecer
OTBETCTBEHHOCTb 3a COXpaHeHMue OOoCTOMHCTBa KHecceTa, 3a MOPSIOK €ro
3acefJaHMii, 3a UCTIOJTHEHME ero ycTaBa 1 3a GOpMMUpOBaHMe pacIiopsiaKa JHS
Ha ero 3acenaHusx. IIpencenarenp KHecceTa min OOVH U3 €ro 3aMeCTUTeIeNn
3acefalT M PYKOBOIAT IUIeHAapHbIMM 3acenaHusmu. Taxkke IIpenceparesnb
KHecceTa HeceT OTBETCTBEHHOCTb 3a COOJIIOJEHME HEIIPUKOCHOBEHHOCTU

memnyraToB, 3maHus KHeccera u ero teppuropum. BmecTe c cekperapeM

% Jones C., Murphy E.C. Israel: Challengers to Identity, Democracy and State. — London: Routledge, 2002.
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Kueccera Ilpencenarens KHecceTa HeceT OTBETCTBEHHOCTb 3a CeKpeTapuar
Kueccera u 61omketr KHeccera, a Takke 3a oxpaHy 1 6e3omacHocTh KHecceTa
M 3a BCeX ero corpygHuKOB. IIpencematenr KHecceTa Takke WMCIIOTHSET
obsi3aHHOCTM [Ipe3umeHTa rocymapctBa Vispamiib B OTCYTCTBME IIOC/IETHETO.
[Tpy wHamuuum peicrByromero IIpesumenrta, Ilpencemarens KHeccera
SIBJISIETCSI TPEThUM I10 PaHTy rOCyJapCTBEHHBIM JIMIIOM mociie [Ipe3umenTa u
[Ipembep MUHUCTPA.

Cpok mnosiHOMOuYMit fenyTaToB KHecceTa — dYeTbipe roma CO IHS
n36panus (OcHoBHOI 3ak0oH 0 KHecceTe)?. [To 3akoHy BbIGOPHI B [TapiaMeHT
V3pawisi TIPOUCXOOAT B TPETUIl BTOPHUK Mecslla XellBaH TPaAUIMOHHOI'O
eBpeiCcKOro KajeHaaps, a ecjau MpeabIayluiuii roj ObLTI BUCOKOCHBIM — B
TIepBbI BTOPHUK MeCs1la XellIBaH.

ITocjle map/JIaMeHTCKMX BbIOGOPOB IMpes3supeHT HW3pawns® B xoje
coBelllaHMt ¢ mapTuitHeiMM dpakuusmu KHeccera ormpepesnser Oymyliero
npeMbep-MuyuHUCTPa. OCHOBHBIM KPUTEPUEM [IJiT BbIOOpA TOTO WJIM MHOTO
TOJINTUKA B KaueCTBe IpeMbepa SIBJISEeTCS He KOJMYECTBO CTOSIMX 3a HUM
IemnyTaToB, a CIIOCOOHOCTh CHOPMMPOBATH KOAIUIIMOHHOE IMPaBUTEIbCTBO.
Tak, B 2009 ropy rmnpeMbep-MUHUCTPOM CTal buHbAMMH HeTaHbAry
(bpakuusa «JIukya», 27 pemyTaTCKuMX MaHOAToB), a He Lunu JIuBHY,
BO3IJIAB/SIOIIAsI CaMyl0 MHOTOUMCJIEHHYI0 MapJaMeHTCKYl0 Qpakiiuio
«Kaguma» (28 maHgaTOB).

OpHOVt M3 0COOEHHOCTEN WM3PauabCKOM TOJUTUYECKON CHUCTEMbI

SIBJIIETCS] HU3KUIA ITPOXOIHOI LIeH3 IIpU BbIOOpaxX B mapjaMeHT — Bcero 2 %.

4 Caitt Kueccera Ha pycckom s3bike// URL: http://www.knesset.gov.il/faction/ru/FactionCurrent_ru.asp
(mata obpamienns: 10.10.2013).
> Kretzmer D. Judicial Review of Knesset Decisions. — Tel-Aviv: University Studies in Law. V.8., 1988.
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[TosTomy B KHecceTe OmHOBpeMEHHO IIpeACTaB/ieHbl NEeCATb UIMU OoJiee
nmapTuii. 3a BClO ucTopuio V3pamiasg HM OOHA U3 MOJUTUYECKUX ITapTUIl He
roJryvasa abcosoTHOe O0JbIIMHCTBO B ITapjaMeHTe (To ecThb 6ojee 60 MecT),
1 BCe IMPaBUTEIbCTBA OBIIM KOATUIIMOHHBIMM.

BCSIKUIT MapTUMHBIN CIMCOK, MMEIIIMI CBOMX IpencTaBUTeNeil B
KHeccere, pmeicTByeT Kak @pakuus. Bosnbmass yacTh paboTbl KHeccera
OCHOBBIBAeTCSI Ha mOesiTeJIbHOCTM (pakumit. UnucjaeHHOCTb @pakUIuUmu
onpenessieT KOJIMYECTBO €€ MpefCcTaBUTe/eil B MOCTOSIHHBIX KOMUCCUSIX, a
TaKke YMCJI0 YYAaCTHMKOB UM BpeMs, OTBeIEHHOEe eil B paboTe IIEHapHbBIX
3aceIaHMIA.

Kakaplli memyTat sB/AsIeTCS WieHOM (pakiuu, 3a MUCKIKUYEeHUeM TeX
cay4daeB, Korga Komuccusl 1o genam KHeccera paspelinia eMy BbIATU U3
dpakuumM 1 MOAYYUTH CTATyC He3aBUCUMOro aemnyrara KHeccera.

[Ipuusitas B Vispauiie cuctema BbIOOPOB U IIPaBO AEMyTaTOB ITOKUIATH
cBou (ppakiiyy, Tak >Ke Kak IMpaBo (Qpakiuii pa3mgensiThbCs B TedeHMe CpoKa
nosHomounii KHecceTa, OpuBOASAT K YMHOXEHMIO 4ucjaa ¢pakuuii B
Kueccere. ITompaBKa K 3aKOHY O Bbibopax 1990 roma® orpaHmumBaeT mpaBo
CylleCTBYIOIIMX (pakiuuii Ha pAeneHue. OAHAKO CAyd4aeTcss M Tak, 4TO
HECKOJIbKO (ppakiiuit pemaT 00beIMHUTLCS B OIHY.

@paxkunum, BXOAsIIMe B MPaBSIIy0 KOAJIUILNIO, B IPUHILIAIIE, TPU3BAHBI
MOAAep>KMBATh MOAUTUKY MPaBUTeNbCTBA. OINMO3ULIMOHHBIE (paKUMM, KaK
MPaBUI0, BO3PaXalT IIPOTUB HEE (XOTS MHOrAA CJAyd4aeTcsl M TakK, UTO
dbpaxuyn, IIpUHaAJexXanue K KOQ/IUILIVN, 3aHMMAIOT

dHTUIIPABUTEJIbCTBEHHYIO IMO3UIINIO, a4 YJIEHbI OIIIIO3MIIMOHHbIX d)p&KL[M]?I,

¢ Kouctutyius Vspauns // URL:http://constitutions.ru/archives/827 (mata o6pamienns: 10.10.2013).
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HaIlpOTMB, BBICTYIIAIOT B €ro IOAaepsKKy). UToObl IpaBUTENbCTBO MOIJIO
CYILIeCTBOBAaTh ¥ HOPMAaJbHO (PYHKIIMOHMPOBATh, YMUCIO UE€HOB (ppaKIyii,
MO A€ P>KMBAIOIIMX €r0, JOJIKHO IIPEBBIIIATh YMCIO YJIEHOB OMNITO3UILIMMOHHBIX
dpakiuii.

[TapTuu, KOTOpbIE OTPULIAIOT TOCYAAPCTBO M3paniib B KaueCTBe CTPaHbI
eBpeicKoro  Haponaa, JOeMOKpaTuyecKue OCHOBbI  rOoCymapcTBa M
IOOITyCKaIoIe MpM3bIBbl K pacu3My, He MOIYT y4yacTBOBaTh B BbIOOpax B
KHeccer.

Takum obpasom, IlapmameHnt M3paunas mmeer psn crenuduueckux
0COOEHHOCTEeN, OTJMYAIIIMX €ro OT AaHAJOTUMUYHBIX CTPYKTYp B APYrUX

CTpaHaXx.
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in Luxembourg.

Key words: the Parliament, the State Council, parties.

JItokceMOypr coBceM HeBeJIMK I0 Tepputopuu (2586 KkB. KM) u

UMCJIIEHHOCTM HaCeJIEeHUs TOCydapCTBa TdKXKe He BEJIMKd (OKOHO 500 ThIC.

I'Ie.IIOBeK)l. B TO Xe BpeMd IIO0 OCHOBHBLIM IIOKa3aTe/IsIM 3KOHOMMYECKOI'O

* MarucTpauT Kabeapbl MesKIYHAPOIHOTO ¥ eBPOIEeCKOro rmpasa opuanieckoro dakynbrera BI'Y. E-mail:
littlepoissons @mail.ru.

* Master of the Department of International and European Law of the VSU. E-mail: littlepoissons@mail.ru.

I URL: http://www.luxembourg.public.lu/fr/politique/institutions-politiques/index.html (maTta obpareHus:
15.10.2013).
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pasBuUTHs, (UHAHCOBON [esSITeJIbHOCTM, YPOBHIO U KauyeCTBY >XM3HH,
COILIMAJIbHBIM TapaHTUSIM [IJISI CBOMX >KuUTejeii JIlokceMOypr orepexkaeT He
TOJIBKO IIPAaKTMUUECK!M BCe eBPOIIeiicKie rocyqapcTBa, Ho u CIIIAZ,

B Bemukom repiorctBe JIlokcemMOypr, CTaBIIeM CYBEpPeHHBIM U
HEe3aBMCUMBIM rOCyAapCTBOM I10 JIOHAOHCKOMY HOTOBOpY OT 19 ampens 1839
r., YCTaHOBJieHAa  IIapJlaMEHTCKasi  KOHCTUTYLUMOHHON  MOHapXWUM.
Hevicrytomast Koncrurymus JliokcemOypra nmpussaTa B 1868 r.*

PasneneHne BiaacTeit B ['epliorcTBe oueHb rMbKoe: 3aKOHOMATEIbHAS U
MICTIOJTHUTE/IbHASI BJIACThb TECHO CBSI3aHbl Mexkay co6oii. Cymeb6Has BJacThb
SIBJISIETCS TIOJTHOCTBIO He3aBUCHMOIT?,

B o6yiacTy 3aKOHOZATE/IbHOM BJIACTM OCHOBHBIMM OpraHaMM SIBJISIFOTCSI
[lapiameHnT, TipaBUTENbCTBO U  T'ocymapctBeHHbili  CoBer. IIpaBo
3aKOHOMATE/JbHON  MHUIMATUBBI  4jeHOB IlapiameHTa  (OemyTaTOB)
HA3bIBAETCS «IIapJaMEeHTCKOM MHMIIMATMUBOM» (initiative parlementaire)’.
[IpaBO 3aKOHOIATENbHOVW MHUIMATUBBI IIPAaBUTEJNbCTBA HA3bIBAETCS
«IIpaBUTEIbCTBEHHOI MHUIIMATUBOM» (initiative gouvernementale).

[Tapnament (IlasaTta pemyTaToB) SBJSIETCS IVIABHBIM  MHCTUTYTOM
3aKOHOaTeIbHO BIacTu®.

Ponb u mecto IManmatel genmytatoB (Chambre des Députés) mompo6HO
pernamentupyetcs B I'maBe IV Konctutyumm. Cratbsg 50 KOHcCTaTuUpyer:

«ITamara OeIyTaTOB IIpeaCTaBJIsIe€T CTPpaHy. ,Z[EHYTH.TI)I roJIOCYIOT HE3aBUCHMMO

2 Cm.: llIBeitnep B. 4. TocymapcTsa ANbIMiiCKOro pernoHa 1 cTpadbl beHntioke B meHsoumericst EBporie. M.,
2009. C. 473.

5 URL: http://www.legilux.public.lu/leg/a/archives/1868/0023/a023.pdf#page=1 (mata obpalieHus:
15.10.2013).

4 URL: http://www.eu2005.1u/fr/savoir_lux/politique_economie/grand_duche/index.php (maTa oOpaiieHus:
15.10.2013).

> URL: http://www.eu2005.lu/fr/savoir_lux/politique_economie/grand_duche/index.php (maTa o6paiuenus:
15.10.2013).

6 URL: http://www.chd.lu (maTa o6pamenns: 15.10.2013).
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OT CBOMX u3bupareseit, PyKOBOACTBYSICh TOJbKO OOIIMMM MHTEpecaMu
Benukoro repuorcrsa». B coorBeTcTBUM co CT. 51 «B Benukom I'epiiorcTse
oeliCTBYeT pesKuM ITapjaMeHTCKO JeMOKpaTUM».

[TanaTa memyTaToB cOCTOUT U3 60 IeIyTaToB, M30MpaeMbIX BCEOOIIM
MpSIMBIM  TOJIOCOBaHMEM CPOKOM Ha M[ATb JIET 1O  CUCTeMe
MPOMNOPLIMOHAIBHOTO ITIPeACTaBUTEIbCTBA OT UEThIPEX M3O6MpaTeTbHBIX
okpyroB (ct. 51 u 56 Kouctutyuum). CornacHo crtatbe 52 KoHCTUTYyIMM,
n3buparebHOE MPaBO IPEdOCTABISETCS BCeM rpaskgaHaM, AOCTUTIIMM 18
ner.

InaBHasg ¢yHkuust IlamaTel merytaToB JliokcemOypra — MIpPUMHMMATD
3akoHbl (légiférer). [IBe npyrue ¢pyukiuuu I[lapiaMeHTa — 3TO KOHTPOJb Haf,
MPaBUTEILCTBOM M HaIlPaBJ€HHOCTh MOJUTHMUECKUX mebaToB. OmHaKO
nesiTeJIbHOCTDb [lapsaMeHTa He OTpaHUYMBAETCS JIMILb BHYTPEHHUMU JleJlaMu
ctpanbl. Tak, Hampumep, IlanaTta memyTaToB MPUHMMAET BCE OoJiblllee U
OoJibIllee yuyacTue B Mpolleccax MPUHSATUSI pelleHuii Ha eBpOoIleiicKoM
YpOBHE'.

[IpyHSITME 3aKOHOB IPOUCXOAUT caemyiomuM obpa3oMm. TekcT
3aKOHOIIPOEKTAa IpejaraeTcsl Moo MpaBUTEIbCTBOM, JIMOO AemyTaTaMmu. B
nepBom ciiydae roBopsT o «le projet de loi» («<3aKOHOMPOEKT, BHECEHHBIN
MpaBUTEJbCTBOM»), BO BTOpOM caydyae — o0 «la proposition de loi»
(«<3aKOHOITPOEKT, BHEeCEHHBIN [lapmameHToM»). Obe mpolenypbl MOAPOOHO
M3JI0’KeHbI B B cTaThbaxX 55-78 YcTasa (persamente) ITanaThd.

«Le projet de loi» BHOCKUTCS B [TasaTy 4ieHOM IIPaBUTEIbCTBA OT UMEHU

Benukoro repuora. «La proposition de loi» (opmynupyeTcs ogHUM WIu

TURL: http://www.chd.lu/wps/portal/public/MissionsPrincipales (gata o6paienus: 15.10.2013).
8 URL: http://www.chd.lu/wps/portal/public/ProcedureLegislative (maTa o6paiienns: 15.10.2013).
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HECKOJIbKMMM  JlenyTaTaMu. TeKCT  3aKOHOIIPOEKTa  BHOCUTCS  Ha
paccmoTpenne B T'ocymapcrBeHHbIVi COBeT, KOTOPbBIE 0OCYXXKIAaeT ero u
BbICKa3bIBae€T CBOE MHEHMe, a TakKKe 3aKOHOIPOEKT HampasisieTcs 3a
OLIEHKOJ B IpaBuUTeNbCTBO. Ilocime Toro, kak l'ocymapctBeHHbIi CoBeT
BbICKA3aJl CBOE MHEeHMe, 3aKOHOIMPOEKT HAIIpaBJISIEeTCSI B COOTBETCTBYIOIIM I
[TapiaMeHTCKMIT KOMMUTET, KOTOPbI/ pacCMaTpMBaeT e€ro M IpenoCTaBiseT
otuéT [lanate genyTaToB’.

IebaTsl Ha IIeHapHOM 3acemaHuy IlajaThl MPOXOAST B JBa IJTaria:
o0Iast AMCKycCHMSI M TIOoCcTaTeliHasi Auckyccus. Kaskablii JemyTaT MOXKET
MPeJIOKUTh MOMPaBKI.

B coorBeTcTBUM co cTaTtb€it 59 KoHcturynum JlrokcemOypra Bce
3aKOHOIPOEKTHI IOAJIeXXaT MOBTOPHOMY TOJIOCOBAHUIO, €C/iM TOJbKO IlamaTa
B OTKPBITOM 3acellaHuy IO COryiacoBaHMIO ¢ ['ocymapCTBEHHBIM COBETOM He
MTOCTAaHOBUT MHOT0. IHTepBaa MeXIy ABYMS TOJIOCOBAHUSM JI0JIKEH OBITh He
MeHee Tpéx MecsieB. CormacHo craTthbe 62 KoHctutyuum Jllokcembypra,
na06asi pe3osioLys TPUHMUMAETCS a0COMIOTHBIM OOJIBIIMHCTBOM TI'OJIOCOB.
OO6paTuM, ogHAKO, BHMMAaHMe Ha BayKHbIN IPOILEIYPHbI/i MOMEHT B paboTe
[lapsiameHTa: B C/lyyae paBeHCTBA rOJOCOB «3a» M «IIPOTUB» 3aKOHOIIPOEKT
7160 Pe30TI0LMSI CUMTAIOTCS OTKIOHEHHBIMM .

[Ipexkge yeM BCTYIIUTh B CUJTY, 3aKOH JIOJDKEH OBbITh MpeaBapUTeIbHO
obHapomoBaH Benukum reprorom. Ha mnpaktuke, Benukuit T'epuor

IIPOMYJIbI'MpPYEeT 3aKOH, KOIr'ld CTaBUT Ha HEM CBOIO MOAINMUCh. TeKCT 3aKOHaA

9 URL: http://www.eu2005.1u/fr/savoir_lux/politique_economie/grand duche/index.php (mata o6paiieHus:
15.10.2013).
0 IIseitiep B. 4. Ykas. cou. C. 477.
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TakKKe IIOAMMCHIBAETCI MMHUCTPOM (MMHMCTpaMM), K KOMIIETEHIIUN
KOTOPOTO (KOTOPBIX) OTHOCUTCS JAHHbBI 3aKOHOIIPOEKT.

Tpu n[HA cIycTs TIIocje IyoJuKaluM 3akoHa B Memopuanie
(«<Mémorial»!! — c60pHMK 3aKOHOB), 3aKOH BCTYIIA€T B CUJIY M CTAHOBUTCS
00s13aTe/IbHBIM, €C/IM TOJbKO He MpeayCcMOTpeHa MHas IaTa BCTYIUIEHUS B
cuy'?,

Kak yxe rosopuiaoch, B JIlokcemMOypre mmeercss ['ocymapcTBeHHbIN
CoBeT, IpefoCTaBISOIIMII peKoMeHmauuu s [lamaTel gemnmyTaToB. JTO
COBeIllaTeJIbHbIN OpraH, «cocrosmmuin m3 21 coBeTHMKa, 11 U3 KOTOPBIX
OO/DKHBI 00J1alaTh, MO0 MEHbIIEl Mepe, CTEMNeHbI0 JOKTOpa HPUINYECKUX
HayK»!,

OnHa n3 Hanbosee BakHbIX QYHKIMI ['occoBeTa — 3aKOHOIATe/IbHAs
dbyukuusg. CoBeT 00s13aH BBIHOCUTH pellleHMe IO TOCYyJapCTBEHHBIM U
rapJaMeHTCKMM 3aKOHOIIPOEeKTaM I[epep TeM, KaK 3T 3aKOHOIIPOEKTHI
IOCTYISIT Ha paccmoTpeHue B IlapnameHt. ['occoBeT BBICKa3bIBaeT CBOE
MHEHMe O 3aKOHOIIPOEeKTe U IepenaeT ero Benamkomy repiiory, KOTOpbiii B
CBOIO ouepenb HaIpaBisieT MpoeKT B [lanaTy memytaToB. ['occoBeT obnagaer
IIPaBOM HaJlaraTb HA 3aKOHOIIPOEKT OTJIaraTeJbHOEe BETO.

Tak Kak JIIOKCEMOYPICKMII IIapJaMeHT SIBJASeTCS OJHOITaJaTHbBIM,
l'ocygapcTBeHHbli COBET OKasbIBaeT ClOepsKuBarolliee IeiCTBYe B KauecTBe
BTOPOT'0 3aKOHOJATeJIbHOI'O OpraHa.

Takum ob6pa3oM, cucTemMa 3aKOHOMATENIbHON BjacTu B JIOKCeMOypre

3VDKIAETCA Ha MeXaHM3Me COep>XeK U IIpOTMBOBECOB, IIO3BOJIAIOHNINX B

UURL: http://www.legilux.public.lu/ (maTa o6pamienus: 15.10.2013).
12URL: http://www.chd.lu/wps/portal/public/ProcedureLegislative (mata o6pamenus: 15.10.2013).
13 URL: http://www.conseil-etat.public.lu/fr/attributions/index.html (maTa o6pamenns: 15.10.2013).
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YCJIOBUSIX TPAaHCIIAPEHTHOCTU TMOJINTUYECKOT'O rporecca YETKO
peryJMpoBaTh B3aMMOOTHOIIEHUS TOCYAAapCTBA U ero rpaxznaH. Ilocienume
00/1aJal0T IMPaBOM He TOJbKO BbIpa)kaTb CBOIO BOJIO BO BpeMs
napJaMeHTCKMX 1060 MeCTHBIX BBLIOOPOB, HO U B IIpoliecce pedepeHIyMa.
KoHcturyuus JliokcemOypra, He MCIIOJNb3ys MMOHSITUSI «ITOJUTUIECKas
napTusi». «JIlokceMOypsKIIbl MMEIOT IpaBo Ha 00beauHeHMs. OcyIecTBIeHNe
9TOrO IIpaBa He TpebyeT HMKAKOTo IpeaBapuUTebHOTO paspelnieHns». Takum
06pa3oM, OIMMChIBAETCS IIPABO I'paskaaH Ha CO3JaHMe MapTuii 1 COI030BM,
CraHOBJIeHMe B  CTpaHe  TMApPTUMNHO-TIOIUTUYECKON  CUCTEMBI
MPOUCXOAUIO0  TapajjienbHO ¢  ¢opmupoBaHuem B  JlloKceMoOypre
OeMOKpAaTUUYeCKMUX  MOPSAKOB. M3HaualbHO  OMNOpPOM  IIpecTosia U
dopmupoBaBIierocst  Kjiacca  COOCTBEHHMKOB  Obula  XPpUCTMAHCKO-
coumasibHasg HapomHas mnaptuss — XCHII (kaTonnmyeckoe MOHapXUCTCKOe
IOBMKeHME), 0003HAUMBIIASI CBOIO MOJUTUUECKYI0 aKTUMBHOCTH eIé B 70-e
roabl XIX Beke. B JaHHbBIA MOMEHT MapTus IOAAEPKMBAET IIPOrpecCUBHOE
TPyZAOBO€e 3aKOHOAATEe/JbCTBO U 3alllMIlaeT MHTepechbl epMepoB U MeJIKUX
npearnpuHumaresneit. 3a uckiawouyeHmem 1974-79 rr. XCHII 6buta
Mpe/cTaB/ieHa BO BCeX JIIOKCEMOYPrcKMX IpaBUTeNbCTBax 1ocie 1919 r. Ota
CTaOMWJIBHOCT B COYETAHMM C TPYAOBBIM 3aKOHOJATEJbCTBOM U
0aHKOBCKMMM 3aKOHaMM, TapaHTUPYIONIMMM TaliHy BK/IAJ0OB, IIPUBJEK/A
KpYITHble 3apy0OeskHble MHBECTULIMM B IIPOMBIIIJIEHHOCTh U cdepy YCIyT

JIrokcembypra®.

4 Cm.: Konctutyuum rocymapets EBponeiickoro Corwosa. M.: UsmaTenbckas rpyrnna MHOPA M-Hopma. 1997.
C. 460, 464.
15Cwm.: Baunagse I'. H. enosoii Jllokcem6ypr. Tom II. 2004. C. 3.
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[To uToram BHeouepemHbIX BbIOOpOB B IlapmamenT, mpomegmux 20
okTss6pst 2013 roma, mnpaBoueHTpuctckass XCHII, (mpencraBisieMmast
neicTByOIUMM npeMbep-MuHMUCTpoM >Kanom-Knogom IOHKkepom), Habpasa
Hanboblliee YMCIO TOJIOCOB M3buMpaTeneit — 33,66 %. Ha BTOpomM MecTe
JeBOLIeHTpUCTCKast JIrokceMOyprckasi couuaaucTudyeckass pabouast mapTust
(JICPII) ¢ 21,5 %. 3to nubepanbHast OypsKya3Has MapTusl, BbICTYIAKOIIAS 3a
paclivpeHye HBIHEIHero COLMaJbHOrO 3aKOHOZATe/JbCTBAa. TpeTbe MeCTO
3aHMMaeT [lemokpatudeckass maptust (II1), obpasoBaHHast B 1947 r. u
BoOpaBIasi B cebs1 jmbepanbHble OpraHM3aluM BOEHHOTO Iepuoga. OHa
Habpana 18,27% rosocoB!'®. ViMeHHO 3T Tpu maptuu QGOPMUPYIOT B
IOCJeHYe IeCThAEeCT JIeT IPaBUTeIbCTBEHHbIE KOATIULUNA.

Takum  obpasom, [Tapnament  Jliokcembypra  MMeeT  psif,
crieliu@rUeckMx OCOOEHHOCTEN, OTJAMYAKIINX €ro OT AaHaJOTMYHbBIX

CTPYKTYp B IPYI'MX CTpaHax.

16 URL: http://www.elections.public.lu/fr/elections-legislatives/2013/resultats/index.html (maTa o6parieHns:
15.10.2013).
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HAPOOHOE COBPAHUE PECIYBJINKU BOJITAPUSA

Makcum Jonros”

AHHOTanusa. B crTaTbe ONMCaHBI HOPMAaTMBHO-IIPABOBbI€ aKThI,

periiaMeHTupyromue ngedTeJIbHOCTb Hapo,uHoro C06paHI/IH BOJ'II‘apI/II/I.

PaCCManMBaETCH CTPYKTYpa IIapJlaMeHTa Bonrapl/m, d TaKKe IIpuBeOeHbI

OCHOBBI 3aKOHOOATEJIbHOI'O ITPpOoI1iecCCa.

KinroueBsbie cioBa: I[napj1aMeHTapmui3iM, IIpaBOBad CUCTeMa BOHI‘apI/H/I,

IapJJaMeHThbI TOCyaapCTB, 3aKOHOaTe/JIbHbIN Impounecc.

NATIONAL ASSEMBLY OF THE REPUBLIC OF BULGARIA

Maxim DolgoVv”

Summary. The article describes legislative acts, regulating affairs of

National Assembly of the Republic of Bulgaria. The article also deals with

questions of parliament structure and legislative process.

Keywords: parliamentary, legal system of Bulgaria, parliament of

Bulgaria, legislative process in Bulgaria.

* OonroB Makcum AsekcauapoBud. K.10.H., MpernogaBaTesib Kadeapbl MEKIYHAPOIHOTO M €BPOTECKOTo
npasa BI'Y.

* Dolgov Maxim Alexandrovich. Candidate of legal science, lecturer at the chair of international and
european law, VSU.
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bosrapusgs umeeT [OaBHMe MapJaMeHTCKue Tpaauiuu. IlepBblit
HapoOAHO-130MpaeMblii 3aKOHOHATe/NbHbII OopraH ObLI co3gaH emle B 1879
roay’.

B bosrapuu wumeroTcs [nOBa opraHa Biaactu: Benmkoe HaponHoe
cobpanue u HapogHoe cobpaHue.

Benukoe HapogHoe cobpaHue meiicTByeT Ha OCHOBaHMM KOHCTUTYLIMM
1991 roma’? wm ITpaBun opraumsauum u IIpouenypsl  Benukoro
HanyonanbHoro Co6paHus ot 21 pgekabpss 1991 roma®. OToT opraH
roCyJapCTBEHHOM BJIaCTU boJirapuu, KOTOPBIA CO3bIBAETCA [JI pelleHUs
0c000 BaXHBIX TOCYJAPCTBEHHBIX M OOIIECTBEHHBIX BOIPOCOB. K Hum
OTHOCSITCSI: OOCYKIeHMe U YTBepKAeHMe HOBOM KOHCTUTYIMM; M3MEeHEeHUS
TEPPUTOPUM CTPaHbI; M3MEHEHUSI TOCYLapCTBEHHOrO CTPOS U [pyrue.
HapomHoe co6panme coctoutr u3 400 HapomHBIX IIpeaCcTaBUTENeN,
130paHHbIX B 00meM mopsiake (ct. 157 KoHcturyuum). ITocne MpUHSTUS
pelieHusI, paay KOTOPOro co3biBajoch Benukoe HapomHoe cobpaHue, OHO
pacmyckaeTcs. Bcero 6n110 mpoBefeHo ceMb Benmkux HapoaHbIX coGpaHuii.
IToceHee GbLIO TOCBSILEHO IPUHATHIO JeiicTBYyIomeii KoHcTuryimm®,

B nacrosmuit moMmeHT IlapnameHnTom siBiseTcs HapomHoe cobpanHue.
[TpaBomouns omnpepenstorcs TpeTbet riiaBoit KoHcTutynum ot 13 urossg 1991

roaga. KpOMe TOTO, ﬂ@ﬁCTBYIOT HpaBI/IHa 10 opranm3annm 1M OedaTeJIbHOCTU

! UcTopus Bonrapckoro mapiaamenTa // URL: www.parliament.bg/bg/15 (nata o6pamienns: 10.10.2013).
2 Koncturynys Boarapun // URL: www.parliament.bg/bg/const (maTta o6pamenns: 10.10.2013).

5 URL: www.lex.bg/bg/mobile/ldoc/-15151616 (maTa ob6paruenus: 10.10.2013).

4O npunsituyu Kouncturyumm bonrapun 1991 roga // URL:
http://www.uznal.org/constitution.php?text=Bulgaria&language=r (mata obpamienns: 10.10.2013).
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HammonanbHoro Co6panmss or 18 wmions 2013 r.>° HapomHoe cobpaHue
coctout u3 240 memyTaToB, M30MpaeMbIX HaceJIeHeM CPOKOM Ha 4 ropa®.
HapopgHoe cobpanue boarapumu: nmpmMHUMAET, OOMOJHSIET U M3MEHSIET
3aKOHBI; IPMHMUMAET IOCYIapCTBEHHbIN OI0/IKET ¥ OTUET O €r0 UCIIOJHEHUM,
n36upaer CUETHYIO MajaTy, OCYIIECTBJISIIONIYI0 KOHTPOJb 3a MCIIOJHEHMEM
OromkeTa; ycTaHaB/AMBaeT HAJOTM U OMpenessieT UMX pasmep; Has3Hayvaer
BbIOOpHI IIpesumeHTa pecrnyboaMKy; MPUHMUMAET pelleHue O IPOoBedeHUN
HallMOHAJIbHOTO pedepeHayMa; M30MpaeT M OCBOOOXKIAET IIpencemaTess
CoBeTa MMHUCTPOB U I10 ero rnpeayioxkeHnto CoBeT MUHUCTPOB, MIPOU3BOIUT
M3MEHEeHMSI B MPAaBUTEIbCTBE MO MpedjiOoKeHMI0 ero Ipefcenaresis, uMmeeT
IpaBO BbIPA3sUTh HeIOBepMe IPaBUTENbCTBY; CO3[aeT, IIpeobpasyeT u
yIIpa3gHseT MMHUCTEPCTBA [0 MOpenjokeHuto TIipencenatenss CoBeTa
MMHUCTPOB;, WM30MpaeT M OCBOOOXIAeT pyKoBoauTeseit bBoarapckoro
HapOJAHOrO OaHKa M APYIrUX YUpPEeXOAeHMUi, oIpede/ieHHbIX 3aKOHOM; IaeT
corjacue Ha 3aKIlUYeHMe [OrOBOPOB O TOCYJAPCTBEHHBIX 3aliMax;
patTuduLupyeT " IeHOHCUPYeT orpeje/ieHHbIe KoHcTuUTy1ne
MeXIyHapOodHble IOOrOBOPbI; peIllaeT BOIIPOChl 00 OOBSIBJIEHUM BOWHBI U
3aK/II0UEeHUIM MMpa; paspeliaeT HallpaB/ieHNe M MCIO0JIb30BaHMe 60arapCckmux
BOODY>KEHHBIX CHJI 3a TIIpede/iaMM CTpaHbl, a TaKkKe IIpeObIBaHME
MHOCTPAHHbBIX BOVCK HA TePPUTOPUM CTPAHbI MM IIPOXOXKIEHME yepe3 Hee;
0OBSIB/ISIET BOEHHOE WMJIM Upe3BblUuaiiHOEe IOJIOKEHMEe Ha BCeil TeppuTopumn

CTpaHbl MJIM Ha €€ YaCTu II0O IIpedJIOKEHMIO IIpe3nageHTa WJIn Coseta

> [IpaBuia 1o oprauusauvu u gesitenbuocty Haupounansuoro Co6panus // URL:
http://www.constcourt.bg/Pages/LegalBasis/default.aspx?VerID=197 (naTta o6paienus: 10.10.2013).
6 URL: http://evcppk.ru/inostrannoe-konstitucionnoe-pravo/3803-konstituciya-bolgarii.html (maTa
obpamienns: 10.10.2013).
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MMWHUCTPOB; OOBSB/SIET aMHUCTHUIO; YUpeXIaeT oOplieHa U Menaiu;
yCTaHaBJIMBaeT opuiiaabHbie pa3gHUKM (CT. 84 KOHCTUTYLIUN).

B HauyoHa/ibHOM COOpaHMM MOTYT CO3JaBaThCsl IapjiaMeHTCKMe
rpymnnbl. MuHMMaAbHOE KOJMUYECTBO [eIyTaTOB NOpu (QOpMUPOBAHUMU
rpynnsl — 10 yenoBexk.

B cootBeTrcTBUM c I'maBoit 5 IIpaBui, HapomHoe cobpaHue n3bupaet
IIOCTOSIHHbIe U BpeMmeHHble Komurernl. Ha maHHbIii MOMeHT B HapomHom
coOpaHUM AeiCTBYIOT C/ieylolyie KOMUTEThI: 0 SKOHOMUYECKO MOJIUTUKE
M TYpU3MY; 110 aTOMHOI 3Hepruu; 1o 61maKeTy 1 GuHAHCAM; IO MPAaBOBbIM
BOIIPOCaM; II0 PerMOHAJILHON MOJUTUKE ¥ MEeCTHOMY CaMOYIIPaBJIeHUIO; 110
MHBECTULIMOHHOMY TVIAaHMPOBAHMIO; MO JejaM MHOCTpaHIeB; 10 000pOHe;
110 BHYTpeHHeli 6e30MacHOCTY U OOIeCTBEeHHOMY MOPSIIKY; IO CeIbCKOMY
XO34VCTBY M TMUIIEBOM IMPOMBILIIEHHOCTH; [0 TPYAY U COLMAIbHOM
MOJIUTYKeE; IO 00pa30BaHMIO U HayKe; MO JejaM JeTeli, MOJIOJIeXU U CIIOPTY;
II0 BOIIpOCaM 34paBOOXpaHeHMs; II0 OKpyXKawllel cpege U BOLHBIM
pecypcam; IO TPaHCIOPTY, MHOOPMALIMOHHBIM TEXHOJIOTUSIM U CBSI3U; IO
KyJIbType U CpencTBamM MacCOBOV MHMOpMAaLMM; IO COTPYAHUYECTBY C
OpTraHM3alUsIMMU TPAKIAHCKOTO O06IecTBa ¥ JBMKEHUSIMM; II0 IpaBaM
yejioBeKa, pequruM U skajaobaM rpaxaaH; 1Mo Oopbbe € KOppymiuei,
KOHGMIMKTAaM MHTEPECOB U AeMyTaTCKOM 3TUKM; 10 KOHTPOJIIO Haf, CJTy>k6amu
6e30macHOCTH, MICII0JIb30BAHUIO " IIPUMEHEeHUIO CrielaJbHbIX
C/IeACTBEHHBIX CPeNCTB M OOCTYIAa K OAaHHBIM; II0 €BPONeMCKUM JejaaM U

HaI30py B cdepe eBpomneiickux GoHaoB’.

"Komutetsl HatonanbHoro cobpannst // URL: bulgaris.ru/NSobr09.html (maTta o6pamenns: 10.10.2013).
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3aKkoHO/IaTe/IbHbIN Ipollecc B bonrapuu BKIoyaeT B cebs ciienyoliyue
3Talbl:

1) 3akoHopaTenbHass MHUIMATMBA. [IpaBOM 3aKOHOAATEJIbHOM
MHUIMATUBBI 06jamaioT merryraTbl CoOpaHMsI, a TakKKe ero IOCTOSIHHbIE
komuTeTbl U CoBeT MUMHUCTPOB.

2)  O6cyxmeHue 3aKOHOIPOEKTOB. CIyIlaHMUs BK/IIOUYAIOT B CeOs:
npeaBapuTe/ibHOE 00CykAeHMe (mebaTbl) B IIOCTOSIHHBIX KOMMTETaX,
obcykmeHMUsT Ha IUleHapHOM 3acemanuyu CobpaHusi. Bo Bpems Takux
00CY>XKIeHMUI CYIIeCTBYeT BO3MOXHOCTb BHECEHMS TTOITPaABOK.

3) IIpuHATME 3aKOHOIpPOeKTa. B cooTBeTCTBMM CO cTaTbeir 88
KOHCTUTYLIVIM BCe 3aKOHOIIPOEKTHI 00CYKIAIOTCS B IBYX CAYIIAHUSIX Ha IBYX
pa3HbIX ceccusax. Kak MCKIOUeHMe, napJjaMeHT MOXeT IPUHSTb pelleHue,
MO3BOJISIIONIEe ITIPOBECTU [Ba CAyIIaHMS B OOHON ceccuu. Ha ciymaHum
3aKOHOMPOEKT 00CYKIaeTcs B IOJHOM ob6beMe. Ilociie mepBOro CyIiaHus
rmapJaMeHT MOKeT IPUHSATb pellleHue O IOIOJHUTEIbHOM OOCYKIeHUU
3aKOHOMPOEKTa ¥ OTIIPaBUTh 3aKOHOMPOEKT OOpaTHO B IIOCTOSIHHbIN
KomMuTeT. Ha BTOpOM C/IylIaHMUM TMMapjaMeHT 00CYyKIaeT 3aKOHOIIPOEKTHI I10
paszenam U IOCTaTenHO.

4)  O6uapogoBaHMe  3aKOHOB. Kakaplii  3aKOH, IIPUHSITHIN
napjaMeHToM TMoanuckiBaetrcs: I[lpencematenem CoOpaHusi, TeM CaMbIM,
YIOCTOBEPSIETCSI MOAJIMHHOCTD TEKCTa M TOT (PAKT, YTO TEKCT ObLI IPUHST
HaponHbiM cobpanueM. Ilocie 3Toro 3akoH HampaBisieTcss [Ipes3uueHTy
Pecry0/iMKyM, KOTOPBIV YIIOJHOMOUYEH OOHapomoBaTh. I[Ipe3uiieHT MMeeT
IpaBO IIPOBepPUTh 3aKOH Ha cooTBeTcTBMe KoHcTuUTyIMn. B ciaydasx
npotuBopeunsi, [IpesuaeHT Bo3BpalaeT 3aKOH Ha paccmoTpeHne CoopaHust

OJIsI HOBOTO O6CY)K,U,€HI/I$[, TO €CTb IIPMMEHUTDb OTJ/iaraTeJIbHOe€ BETO (CTlOl
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KoHcTuTyiMm). 3aKOHBI IMPUMHMMAIOTCS IPOCTHIM OOJBIIMHCTBOM T'OJIOCOB
50% rtuttoc 1 rosioc (cT.81 KoHCTUTYIIMM).

3aKOH BCTyIIAaeT B CUIY C MOMEHTa onyonukoBaHus. Ony6mMKoBaHmue
3aKOHOB ¥ BCeX IPYrMX aKTOB IapjaMeHTa Aejaercs B ['ocymapcTBEHHOI
rasere, KOTopas sIBjiseTcs oUIMaIbHO [TeYaTy OPraHoOM rocyIapCTBa.

C momeHTta BcTyIvieHus Bosrapum B EC mapjaaMeHT ITOJIHOCTBIO
BOCIIPMHSI IIPMHLIMIT BepxoBeHcTBa MpaBa EC Haj, HAIMOHAIBHBIM IIPABOM,
B TOM YICJI€ ¥ KOHCTUTYLIMOHHBIM®,

[TosmTHyecKue napTum B boarapum permcTpupyroTcst B COOTBETCTBUM C
3akoHOM «O mapTuax»’. B HacTosmmii MoMeHT Mecta B HapogHoM co6paHmum
MMEIOT YeThIpe MOJUTUYeCKUX MapTum: [paskpaHe 3a eBPOIIeiCKoe pa3sBUTHE
Bonrapun'® (97 mect), HapogHoe co6panme BCIT!! (84 mecra), IBuskeHMe 3a
npaBa 1 cBobobI'? (36 mecrT), ITapTua Ataka'® (23 mecTa).

Takum o6pasom, [TapiamenT bBonrapuy uMmeet psig 0COG€HHOCTEIA.

8 Cm.: Duncan B. Hollis. The Oxford Guide to Treaties. Oxford University Press. 2012. P. 568.

Helen Keller, Alec Stone Sweet. Assessing the Impact of the ECHR on National Legal Systems // Faculty
Scholarship Series. 2008. Paper 88. P. 684.

Buprokos I1. H. MexxagyHapogHoe MpaBo: yue6HMK. 6-e usn. — M: I0paiit, 2013. T'n. 18 u ap.

9 3akoH «O monuTuuecknx naptusax» // URL: http://www.lex.bg/bg/laws/ldoc/2135501352 (maTa o6palieHus:
10.10.2013).

0 URL: http:// www.gerb.bg/ (maTa o6paienns: 10.10.2013).

URL: http:// www.bsp.bg/ (maTta o6pamiennst: 10.10.2013).

12 TlapTust ipeicTaBIIsIeT MHTEPECHI, TIPESKE BCETO, TYPEI[KOTO ITHUUECKOTO MEHbIIMHCTBA.

3 URL: http://www.ataka.bg/ (maTa o6paienus: 10.10.2013).
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NMAPJIAMEHT KAHAADI

Masen OOHLOB"

AHHOTanusa: B cTarbe  pacCMOTpPEHbI  BOIIPOCHI  IIPaBOBOI
periaMeHTauuu JOesiTeJIbHOCTM MapiaaMeHTa Kanagpl. Ocoboe BHMUMAaHME
yIeJeHO CTPYKType HapjaMeHTa M IIOpSAKy ero ¢gopmupoBaHms. Takke
pacCMOTpPEeHbI  acHeKkThl BausHME (QegepaTUMBHOCTM TOCyJapcTBa Ha

dbopmMupoBaHMe ImapjaaMeHTa.

KinroueBsbie cioBa: I[napjiaMeHTapmui3iM, 3aKOHOOATeJbHbI€ OpIraHbI

BaPY6E)KHbIX rocygapcCTs, IapJIaMeHT KaHa,H,bI, I1paBoO Kanampl.

PARLIAMENT OF CANADA

Pavel Dontsov’

Abstract: The article deals with questions of Canadian Parliament legal

regulation. Particular attention is paid to the structure of the parliament and

to the procedure of its formation. Aspects of the impact of federal state

system on the formation of the parliament are also considered in the article.

* lounios ITaBes Bnaaumiuposnd, K.10.H., JOLEHT Kadempbl MEXIYHAPOILHOIO ¥ eBpOIeiicKoro mpasa BI'Y.
*Dontsov Pavel Vladimirivich, candidate of legal science, associate professor at the chamber of
international and European law, VSU.
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3akoHomaTe/ibHble opranbl KaHaabl npeacrasieHsl [lapiameHTom. Ero
CTPYKTYypa U MOJTHOMOYMS 3aKperyieHbl B KOHCTUTYIIMOHHbBIX 3aKOHAaX.

Cratbu 4, 5, 16, 17, 20, 44, 46, 47 KoHCTUTYLIMOHHOTO akTa (/anee mo
TeKCTy — KA) 1982 r. ycraHaB/IMBaIOT OTAelbHbIe TToJTHOMOYMS [lapiameHnTa
Kanazgpl. B yacTHOCTH, omnpepdesieTcss MaKCUMMaJIbHasl MPOAO/IKUTETbHOCTD
nmojHoMounii IlajaTel OOGHIMH MAM KaKOro-aubo 3aKOHOJATEeIbHOIO
cobpanus — 1msATb JeT. OHAa MOXeT ObIThb IIpOJJieHa COOTBETCTBEHHO
[lapraMeHTOM MJIM COOpaHMEM CBepX MSATU JIeT B HeMCTBUTENbHBIX WU
BO3MOXKHBIX CJIy4YasiX BOMHBI, BTOP>KEHMSI UJIM BOCCTAHMSI, €CJI TOJIbKO TaKOoe
MpoJIJieHMe He BbI30BET BO3paxkeHMsI 6ojiee TpeTbeil yacTu 4jaeHoB I[lanaTsl
OOILIMH MM 3aKOHOAATeIbHOTO COOpaHMsI.

VYcTaHaBAMBAETCS TaKKe 4acTOTa 3acemaHnii rnapjiamenta — 1 pa3 B 12
MecsieB. bosbllioe BHMMaHMe yaeasieTcsl paBeHCTBY ODUIMAIbHBIX SI3bIKOB
KaHagpl — aHIJIMIICKOMY UM (paHIly3CKOMY, KOTOpble MOTYT OJIMHAKOBO
JCIIO/NIb30BaThcsl B [lapiameHTe ¥ OpYyruX ILEHTPaJbHBIX OpraHax
rocyapcTBa [Ajs1 BbICTYIUIEHMI, IlepemauyM M TIOJYYEeHUSI COOOIIeHM,
COCTaBJIeHMSI OOKYMEHTOB. PeriiamMmeHTUpPYIOTCS mojiHOMouus IlapiameHTa
110 BHECEHUIO U3MeHeHU 1 B KOHCTUTYLMIO.

Ycrporictso [TapinamenTa KaHnaas! onipeneneHo Yactoio 4 KA 1867 r. OH
coctouT u3 KopoJsieBbl, BepxHeil nanaTbl, Ha3biBaeMoli CeHaTtom, u IlanaTel
OOLIVH.

CeHaT COCTOMUT U3 CTa YEThIpeX WIEHOB, MMEHYeMbIX CeHaTopaMu (I10

cT. 28 KA MakcMMaIbHOe KOJIMYeCTBO MOXKET ObITh 112).
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B mensix obpasoBanus CeHata KaHajma COCTOUT M3 UeThbIpeX OKPYTOB:
Onrapuo; Ksebek; IMpumopckue npoBuHuuu — Hosas IlloTaanausi, Heio-
bpaHcyuk, a takke OctpoB IIpuHUIAa 3nayapna; 3aragHble NPOBUHIUU —
Manuto6a, Bputanckas Konym6usi, CackaueBaH u Aibbepra.

YeTbipe oKkpyra IipencTaBieHbl B CeHaTe ciedyloIuM o00pa3oM:
OHTapMo — [BaAllaThi0 UEThIPbMSI ceHaTopamMM, KBeGek — nBaAllaThiO
yeTbIpbMs ceHaTopamu; I[Ipumopckue tipoBuHUMM U OcTtpoB IIpuHILA
opyapia — [OBaAllaThbl0 YeTbIPbMS CeHaTopaMM, M3 KOTOPLIX [OeCAThb
npencrasisaoT Hosyro Hlotnanguio, necats — Hbo-bpaHCYyUK U dyeTbipe —
OctposB IlpuHiia dayapnaa; 3anagHble IPOBUHIMKM — ABAALATbI0 YEeThIPbMS
CceHaTopaMM, M3 KOTOPBIX IIECTh MPEeACTaB/SIOT MPOBUHIIMI0O MaHMUTOOa,
mectb — bBpuraHckyio Komymb6uio, mectb — CackaueBaH U IIeCTb —
NMpoBMHLIMIO AnbOepTa; mpoBuHIIMS HblodbayHAaeHI MMeeT IIpPaBO ObITh
npencrasieHHol B CeHaTe I1IeCTbl0 ceHaTtopamMu; Tepputopus HKoOH u
CeBepo-3anajHble TEPPUTOPUM MMEIOT IIPaBO ObITh IIPeACTaBJIE€HHBIMMU B
CeHaTe OJHMM CEHATOPOM KaxKkasl.

Okpyra Takxke peryjupyeT BOIIPOChI BO3PACTHOTO, MMYIIECTBEHHOTO
IIEH30B, 1IeH3a 0CeMJIOCTH, MPOAODKMUTEIbHOCTY TIPeObIBAaHMS B JOIKHOCTU
ceHaTopa, OCHOBaHMS AMCKBanudumKauuy, npaBuaa HazHaueHus Criukepa,
KBOpyMa 1 rojiocoBanus B CeHare.

[TamaTa OOIIMH COCTOUT M3 ABYXCOT BOCBMUAECSITU ABYX UIEHOB, U3
KOTOPBIX IE€BSIHOCTO IISITh M30MPAIOTCST OT NPOBUHIIMM OHTApMO, CEMb/IECST
MSITh — OT MHpoBUMHIIMM KBebGek, omMHHAaAIlaTh — OT MHpoBUMHIIMM HoBas
[lloTnmangus, necsatTb — OT NpoBUHIMMU Hblo-BpaHCyuK, 4yeTbIpHAA1ATh — OT
NMpoBMHLIMKM MaHuTOob6a, IBaAllaTh BOCEMb — OT IIPOBMHIMM BpuraHckas

Komym6us, yetbipe — oT mpoBuHnumu OctpoB IlpuHila dayappa, ABaaliaTh
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OOVH — OT IMpOBUHIMM AnbbepTa, YeTbIpHAAIIATh — OT IIPOBUHIIUU
CackayeBaH, ceMb — OT MNOpoBMHLMM HblodayHajeHa, OAMH — OT
tepputopun IOKoH 1 nBa—0T CeBepo-3aragHbIX TEPPUTOPUIL.

YacThb peryaupyeT BOMPOChl co3biBa IlasaThl oOuMH, GopmMupoBaHus
136MpaTeNbHbIX OKPYIOB, IIPOJJIEHMS CPOKOB M30MpaTeIbHbIX 3aKOHOB,
n36panust CrMkepa IajaThl, 3aHSITUSI BAKAHTHBIX MeCT B IlajiaTe, MpaBuia
KBOpyMa M TOJIOCOBaHMS, CpPOK IloJHOMOuYMii IlanmaTel, KOpPpeKTUpPOBKa
NpenCTaBUTeIbCTBA.

[TonrHomoumsa  [lapnamMeHTa  paccpegoTOYe€Hbl B Pa3IMYHBIX
KOHCTUTYLIMOHHBIX NokyMeHTax Kanapgpl. Ctatbs 91 KA 1867 r. comepkut
riepeyeHb IMOJHOMOUYMI, OTHOCSIIMXCSI K MCK/IOUMTEIbHON KOMIIETeHIIUU
[lapmamenta KaHaapl M KacaoUWMUXCSA: TOCYHApPCTBEHHOrO [JoJra WU
roCy/IapCTBEHHAs] COOCTBEHHOCTM; B3MMaHMSI IEeHEXKHBIX CPeJCTB KaKUM-
MO0 CIIOCOOOM MM KaKOM-JIMOO CHUCTEeMOJ HaJIOroo0JIOKeHMS; 3aiiMa 3a
CYeT TOCYJapCTBEHHOTO KpeauTa; IIOUTOBOW CIYKObI; Ilepenucu u
CTaTUCTUKU; MWJIMLIMYM, BOEHHOM M MOPCKOM CIY>KObI 1 OOOPOHBI CTPAHBI:
YCTAHOBJIEHUMSI M YIJIaThl KAJOBaHbS M BO3HArpaXXIeHMs TPakgaHCKUM U
MHBIM [OOJ/DKHOCTHBIM Juiam IIpaBurtenbcTBa KaHanbl; CymoxoAcTBa U
MOpCKMX T1epeBO30K; pPbIOOJOBCTBA Ha MOPCKOM Mobepexkbe U BO
BHYTPEHHMX BOJaX; BOJHBIM IepelipaBaM MeXAy KaKoi-J1100 IpOBUHIIMETN
M Kako¥-amb0 OpUTAHCKOM WIM KakKo¥-IMb0 APYroii CTpaHO UAU MEXIY
OBYMS TIPOBUHLIMSIMM, [OE€HEKHOTO obOpallleHuss M YeKaHKM MOHET;
0aHKOBCKOTO MeJjia, y4YpeskaeHusi OaHKOB M BbIITyCcKa OyMakHbIX [I€HEr;
3aKOHHbBIX IUIATEXHBIX CPEICTB; MHIEINIEB U 3eMejlb, 3ape3epBUPOBAHHBIX
3a MHAeNIaMM; HaTypaau3aluy U MHOCTPAHIIEB; YrOJOBHOIO IIpaBa,

MUCKJ/II0Yad Opranm3annio CyagoB YFOHOBHOﬁ IoCcTnnumM, HO BKJIIOUYaAAd
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CYOOTIPOM3BOACTBO II0 YIOJIOBHBIM [ejiaM; YUYpeXKOeHUs, COOepKaHUs U
yIIpaBJIeHMSI TEeHUTEHLUMAPHbIX YUPEXOEeHMI1; a TaKKe TaKuX BOIIPOCOB,
KOTOpbIE TOYHO BBIPXKEHHBIM 00pPa30M M3BSITHl M3 II€PEUYHSI BOIPOCOB,
OTHOCUMBIX K KOMITIETEHIIMM 3aKOHOJATe/IbHbIX COOpaHMii IIPOBUHIINIA.

Kpome ToOro, Ha ocHoBaHuu <«KoHCTUTyLIMOHHOTO akrta 1871 r.»
rnostHoMounsiMu [lapiiameHTa SIBJISIFOTCSL YYpeXXIeHVe HOBBIX IPOBUHIINIA Ha
JIOOBIX TEPPUTOPUSX, SBJSIOIIMXCS B JAaHHOE BpeMs 4acTbio JJOMMHMOHA
KaHaga, HO He BK/IIOUEHHBIX B KaKyl-a1M00 ero mpoBuHUMIo!. ITapgaMeHT
Kanazmpel ¢ corjacus 3aKOHOAATEJbHOTO COOpaHMs JI000M ITPOBUHLIUM
Ha3BaHHOrO JIOMMHMOHA MOKET pacIIUpsITh, COKpaIlaTh MM MHBIM 00pa3oM
M3MEHSITh I'PaHUIIbI TAKOV MPOBUHIMM C COOMIOIEHMEM TeX IMOCTAaHOBJIEHMI
M YCIOBUIA, KakuMe MOIYT ObITh IPUHSTHI Ha3BAaHHBIM 3aKOHOIATe/bHbIM
cobpaHuem, ¥ MOXKET C TaKOTO JKe COIJIacusl IMIPUHMUMATh IIOCTAHOBJIEHUSI O
OEeCTBUU U pe3yJibTaTaX TaKOTO pacIiMpeHnsi, COKpalleHNUsI UM U3SMEeHEeHUS
TePppUTOPpUM JIIOO0V TPOBMHIMM, KOTOpasi STUM IIOCTAHOBJIEHUEM
3aTparuBaeTcs; MPUMHMMATh IOCTAHOBJIEHMS O TTOAep>KaHUM MUpa, MOPsaKa
M Hajjexallero yIpaBJeHus Ji000i TeppuTOpuM, He BKIIOUYEHHON B
HacTosIIee BpeMs B KaKyi0-JIM00 ITPOBUHIIMIO.

Ha ocHoBaHum ct. 94 KA 1982 r. He3aBUCMMO OT COAepsKallerocs B
HacTtosimeM AkTe IlapnameHT KaHagbl MOXeT NPpMHMMATh MeEpbI B IIeJsIX
YCTAHOBJIEHMS eIMHOOoOpa3usi BCeX WIM 4YacTM 3aKOHOB B OTHOIIEHUMU
COOCTBEHHOCTH U rpakgaHCcKux npaB B OHTapuo, Hosoii llloTnanmumu n Helo-
bpaHCyuKe ¥ B OTHOIIEHUM CYOOIIPOU3BOACTBA BO BCe€X WM HEKOTOPBIX

Cygax B 9TUX TpeX NMPOBMHIOUAX; U C IIDUHATUEM U I10CJIE€ IIPUHATUA KaKOI'O-

! Constitution Act, 1871 (British North America Act, 1871, 34-35 Vict.,, c. 28 (U.K.) // URL:
http://laws.justice.gc.ca (TaTa o6paienns: 03.10.2013).
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nnbo aKTa Mo yKa3aHHbIM BoIlpocaM IipaBo IlapnamenTta KaHanbl M31aBaTh
3aKOH [0 BOIIpOCaM, YKa3aHHbIM B TakKOM aKTe, He IIOAJIEeXUT
OTpaHMYEHMSsIM, HEB3Mpass Ha YTO-JIMOO0 cofepsKallleecsl B HACTOSIIEM AKTe.
Opnako mo6oi axkt IlapnamenTta KaHanmbl, comepsKaliuii ITOJIOKEHUS B
OTHOIIIEHUM Ha3BAHHOIO eduHO00pasus, OymeT MMETh CUIY B KaKoii-J1Mbo
MPOBUHLIMM TOJIbKO TIOCJIE TOTO, KaK OH OyaeT IPUHSIT U yTBEPKIEeH B
KauecTBe 3aKOHA 3aKOHO/IaTe/IbHbIM COOpaHMeM TaHHO ITPOBUHIIMNA.
«3akoH o ITapnamenTte Kanampr 1875 r.» u «3akoH o Ilapnamenrte
Kanazpl 1985 r.» OTHOCSTCS K «BHYTPEHHEMY IpaBy», TaK KaK pPeryJampyioT
oTeJibHbIE TpoleaypHblie Bompockl CeHaTa u IlajaThl OOIIMH, B YaCTHOCTMH,
MpoLeIypy IapjJaMeHTCKOr0 pacc/engoBaHMs, Mepbl aHTUKOPPYIILMOHHOTO
XapakTepa, MMMYHUTETbl U MpuBUIerMu wieHoB [lapiameHTa, QyHKLIUMU
KOMUTETOB, MOPSAOK 3aMellleHMsI BaKaHCUI M HEeKOTOpble Apyrue. Bce oHu
He KacaloTcs roCyIapCTBEHHbIX MM MeKIYHaPOIHbIX IIOJTHOMOUMIAZ.
3aKOHOaTe/ibHbIe OpTaHbl MPOBUHIIUIT U TePPUTOPUI TIpeACTaBIeHbI
3aKOHOJIATEeJIbHBIMM COOpaHMsIMM (accambisiessMu) U OPYTUMM OpTraHaAMM.
KOHCTUTYILIMOHHBIE 3aKOHbI 3aKJIaAbIBAIOT JIUIIb OCHOBbBI UX AESTEeJIbHOCTNA.
Tak KA 1982 r. B cr. cr. 17, 18, 20 3akpemsieT paBeHCTBO
obuLMaNbHbIX S3bIKOB KaHagbl B  3aKOHOMATEJIbHBIX  COOpaHMSIX,
yupexxgeHusix IpoBuHLIMM Hbloo-Bpancyuk Bo Bpemsi 1e6aToOB MU
MyO/JIMKaLMY JOKYMEHTOB, MM IIPU OCYIIECTBJIEHUM CBSI3M C HacCeJIeHUeM.
CraTbst 33 ycTaHaB/AMBAET, UTO [lapjaMeHT MJIM 3aKOHOIaTe/IbHOe coOpaHue

KaKo¥i-11b0 IIPOBMHIO MM MOXET CIIegMaJibHO YCTAdHOBUTb B IIPUMHATOM

2 Parliament of Canada Act, 1875 (Parliament of Canada Act, 1875, 38-39 Vict., c. 38 (U.K.)) // URL:
http://laws.justice.gc.ca (IlaTa o6pamennsi: 03.10.2013);
Parliament of Canada Act, R.S.C. 1985 // URL: http://laws.justice.gc.ca (Iata o6parienus: 03.10.2013).
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[TapaMeHTOM MIM 3aKOHOJATEIbHBIM COOpaHMEM aKTe, UTO 3TOT aKT UM
Kakoe-1Mb0 M3 ero II0JIOKeHMUii OyaeT [eiicTBOBaTh HE3aBUCUMO OT
YCTAHOBJIEHMIA, COMEepXKalUMXCcsl B CcTaThe 2 WM CcTaThsax 7-15 KaHamckoii
XapTuUu MpaB U cBOOO/I.

Cratbg 45 KA 1982 r. HagenseT 3aKOHOATEeJIbHOE COOpaHMe KaxkKIaoi
MPOBUMHIMM MCK/IIUUTEIbHON KOMIIETEHIMel W3MEeHSTb KOHCTUTYLIUIO
CBO€I1 IIPOBUHIIUNA.

Cratbgs 59 KA 1982 r. Hagmenser mnpaBoM IpoBUHLMIO KBebGek
MIPUMEHSITD M. «a» maparpada 1 ct. 23 (SI3bIK AJ1s1 06yUeHMs) TOJIbKO B CIyyae
COOTBETCTBYIOIIETO  BOJIEU3BSIBJIEHUS 3aKOHOJATeJbHOIO  COOpaHus
MIPOBUHIIMNA. [I0 HACTOSILETO BpeMEeHM TaKOr0 BOJIEU3bsIBJIEHMS He CAeIaHO.

B KA 1867 r. 3akperuieHa CTPYKTypa 3aKOHOJATEJbHBLIX OPraHOB
YeTbIPEX IPOBUHILIUINA:

— B OHTapuo cyiuecTByeT Jjerucjiarypa, BKIKOYAWIIas JIeNTEeHAHT-
rybepHaTopa ¥ OJHY ITajiaTy, Ha3bIBaeMyl0 3aKOHOJATe/JbHbIM COOpaHMEM
Onrtapuo. 3akoHOoAaTebHOe coopaHye OHTApMO COCTOUT U3 BOCBMUIECSTU
IBYX UJIEHOB, IPeJICTaB/ISIONINX BOCEMbIECIT ABa M30MpaTeIbHbIX OKPYTa,
YKa3aHHBIX B [I€PBOM IIPUJIOKEHUM K HACTOSIEMY AKTY.

— B Kgebeke cymiecTByeT JieTucaaTypa, BK/OUaloliasi JieTeHaHT-
rybepHaTopa M [Be IlajaThl, Ha3bIBaeMble 3aKOHOJATE/JbHBIM COBETOM U
3aKOHOJATe/IbHbIM COOpaHMeM.

3akoHoAaTe/lbHOe coOpaHue KBebeka COCTOUT M3 IIECTUIECSITU IISITU
YJI€HOB, KOTOpbIe M30MPAIOTCS OJIs1 ITPeCTaBUTEIbCTBA IIECTULECITU TISITU

n30upaTeabHbIX pPaiioHOB WM OKpyroB HiskHeit KaHanbl, yKasaHHBIX B
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HacTosIeM AKTe, C IIpaBoM Jjerucjaatypbl KBe6eka M3MeHSTh paiiOHbl WU
OKpyTa’.

Cratbu 81-87 perjiaMeHTUPYIOT OTHeJIbHbIEe TI0JTHOMOY S
3aKOHOZAaTe/JbHbIX cobpaHuii Kpebek m OHTapuo B YaCTHOCTM CPOKU
TIOJTHOMOYMIA JIETUCTATyp, CeCCUM JIerUCaaTyp, KBOPYMbI, OYepemgHOCTb
IIpoBeaeHus ceccuii, moamHomouns Crimkepa.

Cratbst 88 ormpepesnsieT YCTPOWICTBO 3aKOHOMATEIbHBIX COOpaHMii B
nposuHUMAX Hosas Hlotnanausa v Hero-bpaHCcyuk.

AHasornyHble  TMOJIOKEHMSI  COJepKaTcsi B OOKYMeHTax O
npucoenviHeHun Bputanckoit Komym6mun, OctpoBa IIpuHIIa Dayapma u
HpiodayHaneHna, 3akoHoAaTedbHble cOOpaHbsd MaHUTOObI, AMbOEpPTHl U
CackaueBaHa ObLIM 06pa30BaHbI CTATyTaMM O CO3TaHUM STUX ITPOBUHIIMIA.

CraTps 92 onpeneser VICKJIIOUMTE/IbHbIE IIOJITHOMOUMS
3aKOHOJATe/JbHBIX OPraHOB IIPOBMHIIMIA: IIpsIMOe O00JIOKeHMe B IIpejesax
TIPOBMHIIMM OJIS LieJieli ITOJIydeHMsI TOXOA40B Ha ee HY>K[bl; JeHeKHbIe 3a/iMbl
UCK/IIOUMTENbHO 3a CYeT KpeauTa IIPOBUHIMK; YyYpeXAeHMe U BpeMs
OCYIIEeCTBA€HMS IMPOBMHIMAJbHBIX OO/DKHOCTEN, Ha3HaueHue W oIuviaTa
OOJDKHOCTHBIX JIMIL, IPOBUHLIMM; YIIpaBJeHNe U Mpoaaska rocyaapCTBeHHbIX
3eMeJIb, MPpUHAIJIeKAIIMX OTPOBMHIMM, M CTPOEBOIO M MHOTO Jjieca Ha HUX;
yupexxgeHue, cogepkaHue U yIpaBJ/ieHMe roCyJapCTBEHHbIMM TIOpPbMaMM U
MUCIIPaBUTEIbHLIMM AOMaMM B MPOBUHLMM U OJIS TIPOBUHIINU; YIpPEeXIeHe,
cofep>kaHue " yIIpaBJieHue TOCIIUTASIMU, MIPUIOTAMMU,
6J1arOTBOPUTETLHBIMM 1 60TOYTOTHBIMU YUPEKIEHUSIMM B IPOBUHIIVA U JIJIST

IIpOBMHII VM, 3a MCKIKYEHMEM MOPCKUX I‘OCHI/IT&JI@IZ; MYHUIIUIIA/JIbHbIE

5 Constitution Act, 1867 (British North America Act, 1867, 30-31 Vict,, c. 3 (UK.) // URL:
http://laws.justice.gc.ca (TaTa o6paienns: 03.10.2013).
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yupexxgeHusi B IIPOBMHIIMM; TIaT€HTbhl Ha TOProBble 3aBeleHMus, Oapbl,
TOCTUHMIIbI, ayKI[MOHbI U MHbIE€ MMATEHTbl HA IPOBUHIIMAJIbHbIE, MECTHbIE
WM MYHMLUMIAJbHbIE HYXIbI; pabOTbl M MPenmnpusiTusi, MO CBOEMY
XapakTepy MMelle MeCTHOe 3HaueHue, 38 UCKIIUYEeHMeM OTHOCSAIIUXCS K
CenyrllM KaTeropusm: a) MapoxXOoAHble JIMHUU U OPYroe CygOXOLCTBO,
’KeJie3Hble OOpPOTM, KaHajbl, Tejerpad M MHbIe CpeACcTBa U IIpednpusIiTus,
CBSI3bIBAKOIIME OLHY IIPOBUHIIMIO C APYTOM WU APYTUMU IIPOBUHLIUSIMU UJIU
BBIXOJSIIME 3a Mpendesibl MNPOBUHIIMM; b) IapoxXoAHble JUHUU MEXIY
MPOBUHIIMEN M KaKo¥-11Mb0 OpUTAHCKOW WMAM APYroii CTpaHO C) Takue
paboThl, KOTOpbIE 1IeIMKOM HaXOAsITCS B MpeAeaax MPOBUHIMY, HO KOTOpbIE,
00 WM TIOC/Ie MX BbIMOJIHEeHMS, 6yayT o0bsBieHbl [lapiamenToM KaHampbl
Mmojie3HbIMM [Ji9 Bceii KaHambl mau Ojsi OBYX WM OOJbIIero 4vucia
TIPOBUHIINIA. Perucrpaiusi KaMmaHuii, MMeIIIX 3a8a4yu IIPOBUHIIMATIBHOTO
XapakTepa; OpakocoueTaHVe B TPOBMHIIMM; IIpaBO COOCTBEHHOCTU W
rpakgaHCKye TpaBa B IIPOBUHILIMM; OTIIPABJIEHME TIPABOCYAMS B IPOBUHIIVIN,
BK/IIOUAs YUYpeXIeHue, COoLepkaHMe ¥ OpraHu3alyio IIPOBUHIMATbHbBIX
TPKOAHCKMX WM YLOJOBHBIX CYOOB, a pPaBHO CYOOMPOU3BOLACTBO 110
IPaXAAHCKUM JejiaM B 3TUX CyJax; HaJIOKeHMe HaKa3aHui B Buae mrpada,
KapaTeJibHbIX Mep, TIOPEeMHOTO 3aK/JIIUeHUs B Le/IsIX UCIIOHeHUS KaKoro-
anbo 3aKoHA IPOBMHIMM, M3IAHHOTO B OTHOILIEHWUM KaTeropuit e,
yKa3aHHbIX B HaCTOSIIEit cTaTbe; BOOOIIE BCe BOIMPOChl, IO CBOEMY

XdpaKTepy mMerumne MeCTHOE MJIM YaCTHOE 3HAUYEHME B IIDOBMHIINNA.
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CI/ICTEM&, CTPYKTYpa ¥ IIOJIHOMOUYMA 3daKOHOOATE/JIbHBIX OpPIraHOB
HpOBI/IHI_U/HL/'[ YCTaHOBJIEHAa 3dKOHOOATe/JIbCTBOM HOCJIQ,U,HI/IX4, KOTOpbIE

Tpe6yeT OTHOEeJIbHOTO 1CC/ieJOBaHMA.

4 Legislative Assembly Act, R.S.0. 1990, c. L.10 // URL: http://laws.justice.gc.ca (IaTa oOpaleHus:
03.10.2013);

Legislature Act, R.S.Q. 1977 // URL: http://laws.justice.gc.ca (IaTta o6patmenus: 03.10.2013);

National Assembly Act, R.S.Q. 1990, c. A-23.1 // URL: http://laws.justice.gc.ca (JaTta ob6palleHus:
03.10.2013);

Legislature Act, R.S.Q. 1964 // URL: http://laws.justice.gc.ca (JaTa oopamiennsi: 03.10.2013).
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Briciiasi 3akoHoOmaTejbHasi BjaacTb B Pecmyonuke @OUHASHOMUS
ocyiiecTssieTcss IlapiameHToM (JOYCKYHTOM)!, Ha 4YTO MPSIMO YKasbIBaeT
nosiokenue ctT. 3 Koncruryuuu Ouungaaum 1999 r. (B pen. N21112/2011).2
OCHOBBI [1eSITeNbHOCTU, CTPYKTypa U (yHKUMM [laprameHTa OUHATHIUU
3akpervieHbl B [1aBe 4 KoHcTutyuum OUHISHOUKM, a Takke PeriameHTe
DIYCKYHTBI>, IpUHATOM 17 mekabps 1999 r. 1 BcTynuBiieM B cuiay 1 mapra
2000 r*.

[TapnameHT OUHASHAUM — DOYCKYHTA — SIBJSIETCS ONHOIAJIATHBIM,
cocrossimum  u3 200 nmemyTaToB, M30MpaeMbIx Kaxkable 4 roma IIO
MPOMNOPLIMOHAbHOV  M30uMpaTenbHOM  cucreme. CpoK  TOJTHOMOYMIA
[TapnamMeHTa HAUMHAETCS C YTBEPXKAEHMSI UTOTOB ITapJaMeHTCKUX BbIOOPOB U
OIUTCST [0 TPOBedeHMs] CAeNyIoIIuX TapJaMeHTCKUX BbIOOpOB, B
COOTBETCTBUMU CO CT. 24 KoHCTUTYLIMY OUHISTHOUN.

M. A. MoryHoBa, ykasbiBasi Ha  OCOOEHHOCTM  (PMHCKOTIO
nmapjaMeHTapM3Ma B  CBoeil pabote, oTMmetruna: <«B OuHAIHIUU
napjaMeHTapu3M IIpuobpeTaeT Takyue YepThl, UTO €ro MOXKHO OMpeJenTb,

KakK ,U,ya]II/ICTI/ILIECKI/Iﬁ IapjdamMeHTapui3mMm, T.e. TaKYyl0 €ero pasHOBMIHOCTb, IJIs

' MTapnament ®uunsguauy // URL: http://eduskunta.fi (maTa o6pamenns: 10.10.2013).

2 KoHcTutynys OUHIISIHINA 1999 T. (B pen. N21112/2011) // URL:
http://www.finlex.fi/en/laki/kaannokset/1999/ru19990731.pdf (mara o6pamenns: 10.10.2013).
5 PernmameHT OIYCKYHTBI oT 17.12.1999 T. // URL:

http://www.eduskunta.fi/efakta/opas/tiedotus/rulesofprocedure.htm (gata o6pamenns: 10.10.2013).
4 Cm. Bupiokos I1. H. MexxmyHapoaHOe IIpaBo: YU4eOHMK. 6-e u3n. — M: I0paiit, 2013.
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KOTOPOJ XapakTepeH OajlaHC MeXIy 3aKOHOAATEeIbHOV U MUCIIOJHUTETbHOM
BJIACTSIMM, HO BCe-TaKy B CTOPOHY 60Jiee BBICOKOI'O CTATyCa DIYCKYHThI» .

Tak Kak 0COOeHHOCTbIO (MHCKOM IIPaBOBOI CUCTEMBI SIBJSIETCS
napJaMeHTCKMUii, a He CyoeOHblii, KOHCTUTYIMOHHBI KOHTPOJb (B
OUHAIHAUMU OTCYTCTBYeT KOHCTUTYLMOHHBIN Cy, — €ro pojib BBIMOJHSET
KOHCTUTYIIMOHHAsT KoMyccust dmycKyHTbhI®), E. B. 3aiinT BbIpasui cieayloliee
MHeHMe: «[lomHast 3amMeHa CygeOHOTO KOHCTUTYLIMOHHOIO KOHTPOJSI Ha
MapJIaMeHTCKUII KOHCTUTYLIMOHHBIA KOHTPOJIb SIBJISIETCSI HE [OOCTATOYHO
30 beKTMBHOM Mepoil UM He MOXEeT TrapaHTMpPOBaTh CJIAXEHHON paboThbl
OTPOMHOJI 3aKOHOJATEeIbHOV CUCTEeMbI CTPaHbl (DYMHISHANUN)» .

CBsI3aHHO¥ € 3TOi mpobaemoii (mo mpuHsaTUs KoHctutyuum 1999 r.)
ObLIO IIOJIOKEHME O TOM, UYTO CyIbl BOOOIIE He MOIVIM OTKa3bIBaTbCS
IIPUMMEHSITb HOPMY 3aKOHa II0 MOTMBAM €€ HEeKOHCTUTYLMMOHHOCTH,
IIOCKOJIbKY IIPe3yMMpPOBAIOCh, YTO 3aKOHbI, IPUHMMAaeEMble IapjaMeHTOM,
He MOI'YT IIPOTUBOPEUYUTh OCHOBHOMY 3aKOHY CTPaHbI®.

OO1Iuii MOPSIIOK IPOBeIeHMs MapJiaMeHTCKMX BbIOOPOB yKa3aH B CT.
25 KoHctutyumnu OuHasHauM, a 0OoJjiee AeTaabHO MJAaHHbBIA BOIPOC
periameHTHpoBaH 3akoHoM Puunguauu «O BpiGopax» 1998 r.° Hapopubie
oemyTaTbl ~ M30MpalOTCI C  COOMIOEHMEM  CUCTeMbI  TIpSIMbIX U

IIPOIIOPUIMOHATBbHBIX BbI60pOB Inpu TallHOM TroJjiocoBaHuu. Ha BbI60an

> MorynoBa M.A. TocymapcTBeHHoe mpaBo OuuasgHann. M., 2005. — C75.

6 The Constitutional Law Committee // URL:
http://web.eduskunta.fi/Resource.phx/parliament/committees/constitutional.htx (mata obpalieHus:
10.10.2013).

7 Cm. 3ainT E.B. B3aMOOTHOIIIEHMSI BBICIIMX OPraHOB rOCYJapCTBEHHOI BracTu B ®uunasHany // TIpaBo u
noautuka. — 2000. — N2 11. — C. 45-52.; 3aitnT E.B. OuHasHackuii ocHOBHO# 3akoH 1999 r. // TocymapcTBo
u rpaBo. — 2002. — N2 3. — C. 75-83.

8 KoHCTUTYLIMOHHOe TIpaBo rocyaapcts EBpomsl / OTB. pen. . A. KoBaueB. — M.: Bontepc Kinysep, 2005. —
320 c.

% Election Act (714/1998) // URL: http://www.finlex.fi/fi/laki/kaannokset/1998/en19980714.pdf (maTa
obpamienns: 10.10.2013).
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rpakaaHe TMOJIb3YIOTCS IIPaBOM TOJIOCOBAaHMSI HA paBHBIX Havaaax. s
TpOBeleHMs IMapjJaMeHTCKMX BbIOOPOB CTpaHa OeJUTCS B COOTBETCTBUM C
YJCJIEHHOCThIO TpakaaH OUHISHOAMM HEe MeHee yeM Ha [OBEHallaTb U He
b6ojlee uyeM Ha BOCEMHAJIILATh WM30MpaTeNbHBIX OKPYroB. Kpome ToOroO,
MPOBUHLIMS AJIaHJICKME OCTPOBA COCTAaBJISIET CBOJ M30MpPATENIbHBINA OKPYT
st u30bpaHus ONHOro memyTara. IIpaBo Ha BBIABIDKEHME KaHAMIATOB Ha
Map/JaMeHTCKMX BbIOOpPax MMEIT 3aperucTpMpoOBaHHbIE IMOJUTHUUYECKME
MapTUM ¥ yCTAaHOBJIEHHOE 3aKOHOM YMCJIO TpakaaH, 00JafaloIux IIpaBoM
rojocoBaHus. bosiee mompoOGHbBIE TMpaBMjia O BpeMeHM IIPOBeAeHMS
rap/JaMeHTCKMX BbIOOPOB, BBIABMKEHUM KaHAUAATOB, OPSIIKE TOJTIOCOBAHMS
1 06pa3oBaHMUM M30MpaTeIbHbIX OKPYTOB YCTAaHOBJIEHBI 3aKOHOM.
[TapiameHTCKOM cucreme OUHISTHOUA CBOJICTBEHHA
MHOTOIIAPTUMHOCTb, & UX [OeITe/IbHOCTb [EeTa/JibHO 3aKpeIuieHa B 3aKOHe
OunnagHauM «O TONMUTHUUYECKUX MapTusx» 1969 rl°, B pesyiabTaTe mocaegHux
rap/JaMeHTCKUX BbIOOpPOB, MpoBedeHHbIX B 2011 r., 200 MecT B HOBOM
cocTaBe JIOYCKYHTbl paclpeneysiTcs MeXOy BOCEeMbIO MapTUSIMN.
Kpynueiimyio ¢pakuuio — 44 npemyrata chopmupyeT IMobedauBiiasi Ha
BbIOOpax ¢ 20,4 % romocoB KoHcepBaTuBHAs HalmoHanbHas KOAJUIIMOHHAS
naptus, 42 menyrara npencraBut Counan-geMokparnueckas maptus (19,1 %
roJIOCOB), 39 MaHIATOB AOCTaNMCh mapTum «MctuHHblie GuHHBI» (19 %). B
rapJaMeHT BOIIM Takke mapTus «OUHISHACKUIA LIeHTp» — 35 IemyTaTos,
«JleBb1i1 co103 POuumsHauu» — 14, «Coro3 3eneHbix» — 10, IIBeackas
HapoAHas mapTus — 9 M XpUCTUAHCKME AeMOKpaTbhl — 6, OAMH MaHIAT Y

rnpencraBuTesnss AJIaHOCKOM aBTOHOMMM. B HOBOM cocTaBe rmapJjaMeHTa 86

10" Act on Political Parties (10/1969) // URL: http://www.finlex.fi/fi/laki/kaannokset/1969/en19690010.pdf
(mata obpamienns: 10.10.2013).
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KeHIIMH U 114 Mmy>kunH. V3 45 KaHaAUIaTOB-MMMUIPAHTOB IIPOLIIN TOJIBKO
nBoell.

[TomyMO BbICIIEr0 3aKOHOTBOpUYeCTBa B KoMmIleTeHLMI0 [lapiameHTa
BXOOST TaKue Ba)kKHble 3aJauyu, KaK: YTBepXKIeHMe TOCyLapCTBEHHOrO
oromkera, paTudUKanuUs MeKIYHAapPOAHBIX [TOTOBOPOB, KOHTPOJb Hajl
nesTelbHOCThIO [IpaBuTeEILCTBA U OP.

[TapraMeHT OCylIeCTB/ISIeT CBOK [esITeJbHOCTb B TPEX OCHOBHBIX
dbopmax:

— Ha  IIeHapHbIX  3acemaHusax  IlapiameHTa — (IPUMHMMAKOTCS
OKOHYAaTeJIbHbIe pellleHUs 10 KJII0YeBbIM BOIIPOCaAM);

— B paMKax IapjJaMeHTCKMX KOMMCCHUI (3aHMMAIOTCS MOArOTOBKOM
BOIIPOCOB M 3aKOHOIIPOEKTOB);

— B ¢dopMe mnapiaMeHTCKuX TIpynn (QOpMUPYIOT IIOJUTUUECKHUE
MHeHMS B pamMKax [IpaBuTenbCTBA).

3aKOHOTBOPUYECTBO OCYIIECTBJISIETCS B COOTBEeTCTBUM ¢ KOHCTUTYIIMEN
OuungsHauu u Pernamentom Ilapimamenrta. Ilpencenmartenns IlapiameHTa
PYKOBOJUT OOIIMMM BOIIpOcamMu JesiTeibHOCTU [lap/aMeHTa, KOOPAMHUPYET
M HampasjsieT ero paboTy BMeCTe CO CBOMMM [OBYMsS 3aMeCTUTeasIMu'Z,
AnmvuHuctpanusg IlapiameHTa IIpefoCTaB/seT YCIYTU OJS OenyTaTOB W
BO3rJ1aB/isieTcs ['eHepaibHBIM cekpeTapeM IlapiiameHTa.

KiroueBas 3amava npoBeeHMs IVIeHapPHBIX 3acenanuii [lapiameHTa —
IIPUHITHE 3aKOHOB. Takke, B ux paMmkax, IlapiamMeHT TnpuHKUMaeET

FOCy,ILapCTBEHHbIIZ 610,[{)K€T, paccMaTpmBaeT HOOKIaAbl WM  3asABJIEHUA

1 «OdunyanbHble UTOTM TApAaMEHTCKUX BbIOOpPOB B DUHASHAMM OymyT yTBepskaeHbl 20 arpess»
(Poccuiickas rasera, 18.04.2011 r.) // URL: http://www.rg.ru/2011/04/18/finlandia-anons.html (maTa
obpamienns: 10.10.2013).

12 Cm. Cr. 34 Kouctutyimu Ouunsgamun 1999 r. (B pem N21112/2011).
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[IpaBuTeENbLCTBA, patuduupyer MeXXOyHapOogHbIe corJialieHms.
3akoHOZaTe/IbHbIe MMpejIoKeHMs mpeacTaBsaoTcs [lapiameHTy B 2 popmax:
3aKOHOIIpoeKTax IlpaBuTenbCTBa U 3aKOHOIATEIbHOM MHUIIMATUBE UJIEHOB
[lapnamenTa (Tak Ha3bIBaeMble [eMyTaTCKue MHUIMATUBBI). OO6paboTKa
MIpeaJIOKeHNI HauMHAeTCs C IIpeaBapuUTeJbHBbIX AebaToB IJIeHAapHOTro
3acemaHus IlapimamenTta. Ilocjie 4Yero 3akOHOIPOEKT IiepelaeTcs B
COOTBETCTBYIOIIYI0O KOMMCCHIO, UTO SIBJISIETCS 00s13aTe/IbHBIM B COOTBETCTBUM
co cT. 40 KoHcturyuumu Ouangaauu. Ilocae o6CyKmeHMsS B paMKax
KOMMCCUM, 3aKOHOMPOEKT BO3BpalllaeTcs Ha OOCYKIeHMe Ha IlJIeHapHOM
3aceqaHUMM B 2 UTeHMSIX. B mepBOM UTEeHUM COoIepskaHMue 3aKOHOIIPOeKTa
obcykmaeTcs II0 pasjgenaM. Bo BTOpOM UTEHMM 3aKOHOIIPOEKT Jubo
yTBepKOaeTcsl, Jubo  OTKIOHsSeTcsi. Kak  TOJbKO  YTBEPsKIEHHBIN
[lapsaMeHTOM 3aKOHOIIPOEKT patuduiupyercs I[Ipe3augeHTOM, 3aKOH
MOJJIEeSKUT omnybaukoBaHuio B CoOpaHMM HOPMATUMBHO-IIPABOBBIX aKTOB
OUHASIHIUN.

[InenapHoe 3acemaHue IBJSETCS Hauboee BasKHbIM aCIIeKTOM pabOThI
[TaprameHTa. MeHee 3aMeTHa, HO O4YeHb BajkHa paboTa MapiaMeHTCKUX
KoMuccui. [1IoKaaabl M UTOTOBBIE pelleHMs], II0ATOTOBJIEHHbIe KOMUCCUSIMMU,
obecrieuBalOT OCHOBY, Ha KOTOpoit [TapjaMeHT IpUMHUMAET IMOUYTU BCE CBOU
peleHus.

[TapnameHT OUHASHAUM BKIIOYAET B CBOIO CTPYKTYPY 15 IMOCTOSIHHBIX
CrenyaabHbIX KOMUCCHUI ¥ BOJIBIIYI0 KOMUCCHUIO, KOTOpass OpMEeHTUPOBaHa B
OCHOBHOM Ha pellleHue BOIIPOCOB, cBs3aHHbIX ¢ EC. Hx Hanuuue
KOHCTUTYILIMOHHO 3akperieHo B cT. 35 KoHctutyuum Pecry6nnku

OuHagHousa 1999 r.
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[lapnamMeHT BIIpaBe Takke 00pa3oBaTh BPeMEHHYIO KOMMCCHUIO IJisI
TOJITOTOBKM WMJIM U3YUYEHUSI OTHEJbHOTO BOIIpoca (UTO ObLIO BKJIIOUEHO
KOHCTUTYLIMOHHO mompaBKoii N2596/200713).

K mocTOsSsHHBIM chneumaabHbIM KomMuccusm IlapimameHTa OUMHISIHOUU
oTHOCATCSA: KOHCTUTYyUMOHHAsT kKomuccus; Komuccmsi mo MHOCTpPaHHBIM
nenam; Komuccusi mo ¢duHaHcaMm; PeBusuonHasi komuccus; Kommccus
3aHSTOCTM M paBeHCTBa; Kommuccusi mo agMMHUCTPATMBHBIM BOIIPOCAM;
Komuccusi mo mpaBoBbIM BormpocaMm; TpaHcropTHast komuccust; Komuccus
CeJIbCKOTO M JIeCHOTO Xo3siicTBa; Komuccus 1mo ob6opoHe; Kommccus 1o
00pa30BaHMIO U KyabType; Komuccus 1o coiuagbHbIM BOIIPOCAM U OXpaHe
300pOBbsI; Toprosast Komuccus ; Komuccus no niaanmpoBanuio; Komuccus no
9KOJIOTMYEeCKOM IOJIUTUKE.

Bosnbliasgs KOMMCCUMS COCTOMT W3 [ABafLiATM MATM uiaeHoB!t. B
KOHCTUTYLIMOHHYIO KOMMUCCUIO, KoMmccuioo 1o WMHOCTpaHHBIM [ejaM U
Komuccuio 1o ¢puHaHCcaM BXOAST He MeHee CeMHaIlaTy YJeHOB B KasKIblii.
B gpyrume TIOCTOSHHO [ENMCTBYIONIME KOMMCCUM BXOOSIT He MeHee
OOMHHAnIATM 4ieHOB. K ToMy e uMeeTCsS [OOCTaTOYHOE YUUCIIO
3aMecTuTe el 4ieHOB KOMUCCHUIA.

Komuccus rpaBOMOYHA, €C/iv IPUCYTCTBYET HE MeHee IBYX TPeTeil OT
001Iero 4mcjia 4WIeHOB, 32 MCKIIOUEHMEM C/TydyaeB, eCyIM JIJIsI pacCMOTpPEeHMUS
OTIe/IbHOTO BOIIPOCA YCTAHOBJIEHO OOJIbIIIEE YMCIIO UJIEHOB.

[TapraMeHTCKMe KOMMCCUM MOATOTABAMBAIOT MPaBUTEbCTBEHHbIE

3dKOHOIIPOEKTHI, OEIIYTATCKME MHUIMATHUBBI, OOKJIdIdbl HpaBI/ITEJIbCTBa "

3 Government Bill HE 71/2006 // URL: http://www.eduskunta.fi/valtiopaivaasiat/he+71/2006 (maTa
obpamienns: 10.10.2013).
4 Cm. AG3. 2 Ct. 35 KoHctutyrmm Ounnsuaum 1999 r.
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MHble [OOKYMEHTbl [Jjid pPacCMOTpPeHMsI Ha IUIEHApHbIX 3acemaHusIX
[TapnamenTa. [IpenBapurenbHass 06paboTKa HaUMHAETCS CO CHyIIAHMI, Ha
KOTOPBIX SKCIEPThl MpPeacTaB/JsSiOT CBOM MHeHus. Ilocime mpoBemeHuUs
CIYHMIaHUIT KOMMCCUSI TIepexXOAMUT K OCHOBHOMY OOCYKIEeHMIO, TIjie
IOCjef0BaTe/JIbHO pPacCMaTPUBAIOTCA BCe [eTaau BoIlpoca. B ciayuae ¢
3aKOHOIIPOEKTOM, 3TO O3HAuaeT AeTa/IbHbIi aHa/JIMU3 ero KaXkIoro pasme’a.
CekpeTrapb KOMMCCUM IIpeICTaBsIeT MOOK/IaH, II0CJe Yero HadyMHaeTCs
OKOHUaTejibHOe o00cykaeHue Bompoca. Ecium MHeHMS IIpU OOCYKIeHUU
pasiessiioTCsl, TO 00CYXKAeHMe BBIHOCUTCSI Ha TOJI0COBaHMe, IpuUeM MHeHNe
MeHBIIMHCTBA OQOpMIsIeTcsl MPUIOKeHeM K OCHOBHOMY Aokiamy. Korma
UTOrOBBIM  OOKIa[  KOMMCCUMM  OKOHYATe/JbHO  MOArOTOBJIEH, OH
TIpeCTaBIsIeTcs] K OOCYKIeHMIO Ha IIeHapHOM 3acemaHum IlapiamMeHTa.
[IpencenaTenb KOMUCCUM BIIPaBe BBICTYIUTD IT€PBbIM, UYTOOBI MPEeICTaBUTh
B3IJISIIbI KOMUCCUMN.

[TomuMoO cBOeV 3aKOHOAATe/IbHOM poyin ITapiameHT OUHISHANN TaKXKe
yTBEpKIAeT TOCYIApCTBEHHBIN OIOMKeT, KOTOpPbIi IIpeCcTaBisieT coboii
OOXOIbl M Ppacxodbl TrocymapcTBa Ha Oymymuii rona. Kaxkmyio BecHY
[TapnamMeHT 06CYy>XKIaeT paMOYHbIN OI0KET Ha OCHOBE PAaCXOAHbBIX JIMMUTOB,
YTBEPKIEeHHbIX [IpaBuTEILCTBOM OUHIISTHOWNN. YupexxneHnus u
MMHMUCTEPCTBA YTBEPKIAIOT IIPOEKT CBOMX COOCTBEHHBIX OIO/IKETOB B
TeueHMe BeCHbl. MMHUCTEPCTBO (PMHAHCOB BeAET MEePEroBOpPhl C KaKAbIM U3
MMUHUCTEPCTB, a JjeToM IIpaBUTeNbCTBO pa3pabaThbIBaeT OKOHYATEJbHbIN
BapMaHT OmomkeTa Ha cienywoiiuii roxa. Ilocae 3TOro ero 4ieHbl MOLYT
MpeaCcTaBUTh OIOMKeTHbIe MHUIIMATUBBI B TedeHue 10 mHeii. B GlomkeTHO

VMHUIOINATVBE YWIC€HbI MOTYT IIPEOJIOKUTD YBEJIMUNUTD NJIM YMEHBIIUTDb pa3Mep
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ompee/IeHHbIX aCCUTHOBaHMIA, MO0 BBECTM HOBOE OCHOBAaHME U CYMMY
ACCUTHOBaHMS [IJ11 KOHKPETHOJ 1IeJIN.

duHaHCOBasT KOMMCCHUS OTBETCTBEHHA 3a yIpaBjeHNeM
rOCyIapCTBEHHBIM OwomkeToM. Takke s peanusalnuy TaHHON IeIn
CO3HaHbl MIEeBATh IMOAKOMMCCHUIA, Kaskhasi M3 KOTOPbIX OTBETCTBEHHA 3a
yIpaBjeHKe CBO€ii YacTbi0 OCHOBHOro 6iomkera. [logkomuccus Mo
HAJIOTOBBIM CO0OpaM CBSI3bIBAET CBOIO JEATEIbHOCTh C JOXOIHON YacThIO
610/1KeTa, OCTAJIbHbIE KOMUCCUYM — C PACXOIHOI YaCThIO.

O6cyskmeHye 610IKeTa HauMHAETCS C MPeaBapUTEIbHOIO 00CYKIAeHMS
Ha IUIEHAapHOM 3acefaHuu. ODTO OOHM U3 BaXKHEHIMX [e06aToOB B
[TapiaMeHTe. B KOHIIe MpeaBapuUTeIbHBIX Ne6aTOB 06CYKIeHMe IepemaeTcs
duHaHCOBO KoMuccum. Iociie JaHHO CTaauM, OHO BO3BPAIAeTCsI B pAMKU
IUIEHApHOTO 3aceJaHusl, Ha KOTOpoM IlapiaMeHT yTBepKAaeT OIOMKeT B
nepBoM uTeHuyu. OHO BK/IIOYAaeT B ce0s IOC/IeIoBaTeIbHOE eTaTbHOe
o6Cy)KIeHMe KakAOoi CTaTby OMOMKeTa, 3aHMMaeT HEeCKOJbKO [IHe U
VUUTHIBAET COTHY I'OJIOCOB.

«ITapiaMeHTCKMIT KOHTPOJIb B 06j1acTu (puHaHCOB, — OoTMedaeT WM. A.
PakUTMHCKass, — OJHA M3 TEepPBbIX M Hamuboyiee BceoObemJiomass (opma
mapJaMeHTCKOro KOHTpojsi B CeBepHoii EBpome. Co BpeMeHM CBOEro
KOHCTUTYLIMOHHOTO 3aKpeIlJIeHUsI OH He OTPAaHNUMBAJICI HU B OJHOJ U3 ITUX
CTpaH U SIBJISIETCS 3HAUUTEJIbHO 60jIiee HMIMPOKUM I10 CPAaBHEHMIO C IPYTUMU
cTpaHaMm» ',

MHTepecHO# OCOGEHHOCTbIO [AESITEIBHOCTY DIYCKYHTBI SIBJISIETCS

UMHCTUTYT MHTePpIIeJUIALINNA, SaerHHeHHbIﬁ Cr. 43 KOHCTI/ITYLU/II/I

5 PakutuHckas M.A. ®opmbl HapJaMEHTCKOrO KOHTPOJsT B CKaHAMHABCKMX CTpaHax ¥ OUHISHIUN:
ABToped. auc. ... KaHa. opuf. Hayk. M., 2001. C. 15-17.
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OuungHauu 1999 r. CoriacHO ey, rpymnmna JOemnyTaToB UYMCIEHHOCTbIO He
MeHee IBa[llaTy 4YellOBEeK MOXeT BHeCTU B llapsiaMeHT MHTepIIe/UISIUIO,
agpecoBaHHy1o uan l'ocymapcrseHHomMy COBeETY, MM MUHMUCTPY I10 BOIIPOCY,
OTHECEHHOMY K UX BefeHMio. OTBeT Ha MHTEPIIeUISILUIO JO/DKEH OBITh aH
Ha IJIeHapHOM 3acenaHuu [lapjiameHnTa, B TeueHue NATHAALUATU SHEN CO JHS
n3Bemenus l'ocymapctBeHHoro CoBeTa 006 MHTepme/UISILMKU. B 3akmoueHne
00CY>XKIeHUSI MHTepHeIsIiuyM TPOBOAUTCSI TOJOCOBaHME O OOBEpUU
l'ocynapcrBeHHOMY COBeTYy MM MMHUCTPY, €CJIM BO BpeMsl OOCYXIeHMUSI
)38 (0] BBIIBMHYTO rpenJioKeHue 0 BBbIpaKeHUU He0Bepus
['ocypapctBeHHOMY COBETY MY MUHUCTPY.

CyIiecTBeHHbIe U3MEHEHMS B 00/1aCTV QYHKIMOHMPOBAHMS (UHCKOIO
[TapiaMeHTa GbUIM BHECEHbl KOHCTUTYLIMOHHOM MompaBkoit N21112/20111€,
KOTOpas BCTymuia B cwiay ¢ 1 mapra 2012 r. u 3aTpoHy/a psij BaKHBIX
KOHCTUTYLIMOHHBIX TTOJIOKEHMIA.

Tak, Hanpumep, Ct. 39 KOHCTUTYLIMM O MpaBe 3aKOHOAATEJbHOM U
MHOM MHULMATUBBLI B HOBOM pefaKkiuy yKa3blBaeT Ha TO, YTO paCCMOTpPeHMe
Borpoca B IlapjiaMeHTe HauMHAETCSI HA OCHOBAHUM IMPABUTEIbLCTBEHHOI'O
TpenJjiokeHus, IIpeAcTaBJIeHHOTro ['OoCygapCTBEHHbBIM COBETOM, WJIM
MHUIMATUBBI JenyTara, a Takke Ha MHOM OCHOBaHUM, IMPeayCMOTPEHHOM
Hactosmen KoHctutynmenn wu  Permamentom IlapnamenTta. Panee,
KOoHCTUTYLIMS He yCTaHaB/JMBaJa, YTO IMPAaBUTENLCTBEHHOE IpeyoKeHue
IOJDKHO OBITH «IIpeicTaBiaeHo ['ocymapcTBeHHBIM COBeTOM». TakuM o6pasom,
OUYeBUAHO YKpeIrvieHue nosuiuii [lapjameHTa u mapjaMmeHTCKOrO KOHTPOJIS,

BJIVIAHUA Ha 0edATeJIbHOCTDb HpaBI/ITeﬂbCTBa.

16 Government Bill HE 60/2010 // URL: http://www.finlex.fi/en/laki/kaannokset/1999/en20111112.pdf (maTa
obpamienns: 10.10.2013).
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Taxke T1ompaBKoit ObuIM M3MeHeHbl ToyniokeHus Cr. 49 o
IIPeeMCTBEHHOCTM pPacCMOTpeHMsT BOIMPOCOB. COIVIaCHO [AaHHOM CTaThbe,
pacCMOTpeHMe BOIPOCa, He3aBepIlleHHOe B TeUeHe MmapiaMeHTCKO CeCCUn,
MPOJIO/IKAETCST Ha CJAeNYIONleil Ceccum, ecaM MeKIY CeccHUsiMMU He ObLIO
IpOBeIEHO TapJlaMeHTCKMX BbIOOpOB. B  ciyyae HeoOXOoAMMOCTU
obcyxkaeHme HaXOAIIEerocs Ha paccCMOTpeHUN [TapnameHTa
MeXIYHApOJHOIO BOIIPOCA MOXKET ObITh IIPOJO/DKEHO Ha  CEeCCUm,
MIPOBOAMMOJ II0C/Ie IapJaMeHTCKuX BbIOOpoB. IlompaBka aHHY/IMpOBaia
MOJIOXKEeHME O TOM, UTO «PAacCMOTpeHMEe MHTepPIe/UISILIMM U COOOIeHMUS
l'ocygapctBeHHoro CoBeTa He MNPOAO/DKAETCS Ha Clenywllein CecCum.
Paccmorpenne poxinana [ocymapctBeHHoro CoBeTa IIPOIO/DKAETCS Ha
caenyrollein cecCuu JUIIb B TOM Ciaydae, ecau IlapiameHTOM TMIPUHSTO
COOTBETCTBYyIOIllee  penieHue». Takum obOpa3omM, OblIa pacliupeHa
KoMmIieTeH1 s [TapiameHTa B JaHHOJ cdepe.

Takke mMOpumMedaTeJbHO, YTO YyKa3aHHAasl BbIllle KOHCTUTYLMOHHAS
TomnpaBka Ao0aBujia MpaBO TpakAaHCKOi uMHuIMaTUBBI B CraThio 53,
KOTOpas Iojiyunsia Ha3BaHue «PedepeHaym U rpakgaHCKasi MHUIIMATUBa», a
He «[IpoBeneHue pedpepeHayMa», Kak paHee.

CorsacHO HOBOMY KOHCTUTYLIMOHHOMY I10JIOKeHMI0, ¢ 1 mapTta 2012
roga rpymnna rpaxkiaH, B KOTOPYIO BXOAUT He MeHee IISITUAECSTU ThICSIY
MMEWIIUX M[paBO rojioca rpaxnaH PUHISHOAVUM, MMeeT IPaBO BHOCUTbH B

[lapsaMeHT 3aKOHOJATeJbHYI0 MHUIIMATUBY B MOpPSAKe, MPeayCMOTPEHHOM
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3akoHoM PuuHngHaMKu «O rpaskgaHckoi nHuimatuse» 2012 r.'”, B KOTOPBI
MMILIEMEeHTHPOBaHbI mmojiokeHus PernamenTta Coseta EC N2211/201118,

Ha HanmoHa/ibHOM ypoBHe @uHCKMIT [lap/laMeHT urpaet BaXkHYIO pOJib
B IIPUHATUM pelIeHui mo Borpocam EBporeiickoro cowosal’, B cpaBHeHUM C
OIPYTMMU TOCyJapCTBEHHbIMM OpraHamMu. B coorBeTcTBUM ¢ KOoHCTUTYLIMEH,
[TpaBUTENBCTBO M KaXXKOblii €ro 4ieH IOOJ/DKHBI IOJIb30BaThCsS OOBEpUEM
[TapnameHTa B MX OESITEbHOCTU. DTOT IPUHLMUII TaKKe OTHOCUTCSI M K
nesiteibHOCTU ITpaBuTenbecTBa B paMmkax EC.

Bosnbmiasg komuccus IlapiameHTa QakTMuecky BBICTYIAeT B KaueCcTBe
KOMMCCUM TIO JenamM EBpOIeiicKoro corwsa, M ee KIYeBOM 3amadeit
aBisieTcs  obecrieueHye  HaAJIeXalllero IIPOBeJeHMs  MapaMeHTCKOM
noautuku B EC, Bausiioniei Ha NPUHSITUE PellleHUi B ero paMKax, a TaKKe
3(pPeKTUBHOTO Iap/JIaMEHTCKOTO KOHTPOJSI B 3TOM OTHOIIeHuu. B
OTHOIIEHNM OOIleil BHEIIHel IIOJUTUKU U TOJUTUKU O6e3omacHocTu EC,
MHeHMs [lapiamMeHTa BbIpakalOTCsl IMocpencTBOM KomMuccuy MHOCTpaHHBIX
neJl.

[Tepen, mocemieHuemM 3acemaHuii EBpocoBeTa, MMHUCTPHI O0O0SI3aHbI
MH@OpMUpoBaTh BobIIIYI0 KOMMCCHIO O IIOBECTKE AHS U BOIIPOCAX, KOTOpPbIe
OHM HaMepeHbl OCBeTUTb B paMKax 3acemaHus. 3acemaHus CoBera
IIOCEIAIoT MMUHUCTPBI, OTBETCTBEHHbIE 3a COOTBETCTBYIOII /e
aIMMUHUCTPATUBHBIE CceKTOopa. KoMuccusi MHOCTpaHHBIX Aes 10 aHAJIOTUM C

BosbIioii KoMuccueit BIIpaBe I0Ay4YaTh MHGOPMAIMIO M BBICTYIAThb OT

17 The Citizens' Initiative Act (12/2012) // URL: http://www.finlex.fi/fi/laki/ajantasa/2012/20120012 (maTa
obpamienns: 10.10.2013).

18 REGULATION (EU) No 211/2011 // URL:
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:065:0001:0022:en:PDF (maTta o6palieHus:
10.10.2013).

19 Cm. T'naBy 8 Koncturyuyy Ouunsuaumu 1999 r.
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umenu IlapiameHTa B BOIIPOCAx OOIEl BHEIIHEN ITOJUTUKM U TOJIUTUKU
6esomacHocT. Pabora bBosblioit KoMuccuM CBsSI3aHAa C  IMOCTOSIHHO¥M
KooIliepanueit JIeITeJbHOCTM C (UHCKMMM  eBpojemyTaTamMy, XOTS
rocjaeqHuin ykasdpiBasu B 2009 r. Ha «HexXe/laHMe, OTCYTCTBUE MHTEpeca CO
CTOpOHBI ['0CyZapCTBEHHOr'O coBeTa U JDAYCKYHTBI B KOOIepaluu 1o Jejiam
EC»%,

CnenuanbHble KOMMCCUM MrpalOT BaXHYI pojib B 00paboTke
BOIIPOCOB, CBsI3aHHbBIX ¢ EC, UTO AB/ASIETCS OTAUYUTE/IbHOM 4epToii (PUHCKOM
cuctemMbl ynpasieHus. CrieluajabHble KOMUCCUN TIPENCTABIISAIOT OOK/IAIbI 10
neinam EC B cBoux cdepax KomrieTeHIuM bombinoii komuccun. Kak mpaBuio,
bosnbiiass KOMMCCHMS  COBIIaZlaeT B  pelIeHUsIX CO  CIlelMaJlbHbIMU
KOMMCCUSIMMU.

[Io omeHke d¢uHCckoro tpodeccopa T. PayHuo «mapiaameHTCKast
cuctema no BompocaM EC Becbma pasBuTa B OUHIASAHOWUMK, TOe, COTJIACHO
KoHCTUTYyLIMM, Tap/JiaMeHTCK/e KOMMTETbI 00si3aHbl 00pabaThiBaThb BCe
3aKOHOMNPOEKThI, cBsi3aHHble ¢ EC, TakumM 00pasom, OHMU SIBJSIIOTCS B
BBICOKOJI CTeIeHM BOBJIEUEHHBIMM B TIIATEIbHYIO Pa3paboTKy eBpOIeiicKoTo
3aKOHOJaTeIbCTBa»?!.

3akoHozmaTenbCcTBO EC, B 4YacTHOCTM [OUPEKTMBLI, KaK M[paBuUJo,
TpeOyIOT BHECEHMSI TIONPAaBOK B HAIMOHAJbHOE 3aKOHOMATEIbCTBO.

BaKOHOTBOp‘-IeCKI/Iﬁ Imponecc B 1aHHOM CJ/Iydae OCYILIECTBJISAETCS B OOBIYHOM

20 Cm. Jokian Bonbinoi komuccny DaycKyHTbI 1/2009 (IIpaBuTeIbCTBEHHbIN HOKIA, 110 nonauTuke EC), cTp.
31-32. // URL: http://web.eduskunta.fi/Resource.phx/parliament/ committees/grand.htx (mara o6paieHus:
10.10.2013).

2 T, Raunio, “Ensuring Democratic Control over National Governments in European Affairs”, in Dr. Gavin
Barrett (ed.), p.7
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rnopsiike. MexxayHapoaHble OOTOBOPBI, BK/IOUAS MOMPABKM K HUM, TOJIKHBI
OBITh YTBEPXKAEHBI B XO/Ie TIJIeHapHbIX 3acemannii [TapiaMeHTa.

PaccmoTpum  o0lIMe IIOJIOKeHMS  3aKOHOJATeJIbHOrO IIpollecca
OOYCKYHTbI. 3aKOHOZATe/ibHble  IIpeldJjiOKeHMs, IIpeACTaBjsieMble B
[lapsaMeHT, MOCTYNAKT B (pOpMe MPaBUTEIbCTBEHHBIX 3aKOHOIIPOEKTOB U
menyTaTckux uHunmatub. Kaxpapiit ron IlapmamenTt npuHumaet 220-300
MOJOOHBIX 3aKOHOMpPoekToB M 150-200 wmHuumatuB. Ha mpakTuke
rpeo6agapIlee OOJbIIMHCTBO 3aKOHOAATE/NbHBIX ITONPABOK WMJIM HOBBIX
3aKOHOB BBOJSTCS Ha OCHOBE Iap/JIaMEeHTCKMX 3aKOHOIIPOEKTOB, M JIUIIb
HECKOJIbKO JIeITyTaTCKMUX MHULIMATUB 06pa3yioT HOPMaTMBHbIE aKThI.

OOpaboTka IpaBUTEJIbCTBEHHBIX 3aKOHOIPOEKTOB U OeImyTaTCKUX
VHUIIMATUB HAuYMHAETCS C IIpeaBapUTeJIbHBIX Je06aToB IUIEHApHOTrO
3acegaHus [TapyiameHTa. Ha 3TOM repBOHaYaJIbHOM CTaauu
3aKOHO/IATEJIbHOTO IpoIlecca He 00CYyXAaeTcsl cojiepskaHle 3aKOHOIIPOEeKTa,
HO €ro 3ajadeil SBJSeTCS IOATOTOBKA [JISI IajbHeNIero OoOCYyKIeHUs B
paMKax cIeuuajbHbIXx Kommccuii IlapnamenTta. Takum obpasom, B
pesyibTaTe IIpeaBapUTEJbHBIX [1e06aTOB 3aKOHOIIPOEKT OTIIPaBJISIeTCS B
orpeze/IeHHYI0 KOMUCCHIO JIJIST TIOCTIeIYIOIEro 00CYsKIeHMSI.

[Tocie o6Ccy>kmeHMsT 3aKOHOITPOEKTa KOMMCCHeN, OH BO3BpallaeTcsl JIJIst
obcykmeHMsT B IIeHapHOM 3acefaHuy I[lapjiaMeHTa B ABYX UTeHUSIX. B
npeobsiagamIemM OOJbIIMHCTBE C/IyyaeB IMpejcenaTe/lb COOTBETCTBYIOIIEN
KOMMCCUM, pacCMaTpuUBawIleil 3aKOHOMPOEKT, BBICTYIIAeT TMepBbIM C
MTOTOBBIM 3aK/IIOUYEHMEM 10 pe3yabTaTaM 00CYKIeHMsI B paMKaX KOMMUCCUM.
Ianee cienyl0T OCHOBHbIE AebaThl, Ilie AeTaJbHO OIpedesiseTcsl coaepskaHue
oymyiiero 3akoHa. [Ipy HeOOXOIMMOCTHM pellleHMe TOrO UM MHOTrO BOIpoca

MOXKeT OBbITh ornpeneseHo IyremM TIroJIOCOBaHUA. Kak IIpaBNJIO, YJIEHbI

329



Iap/JIaMeHTCKO OIIIO3MIMM BBIABUTAIOT CBOM MOIPABKMU K COOEpPsKaHUIO
3aKOHOIIpoeKTa. [lapjaMeHT BIIpaBe OTIPAaBUTh 3aKOHOIIPOEKT B Bosblnyio
KOMMCCHUIO TTOC/Ie IIePBOro UTeHMsI, HO TaKasd IpaKTuKa KpajiHe peaKa.

BTopoe uTeHMe MOXKeT ObITb HAauaTO He paHee, YeM Ha TPeTHil IeHb
II0cjIe 3aBeplleHus MepBoro ureHus. Ha JaHHOI cTaguy 3aKOHOIPOEKT b0
yTBEpXKIaeTcs, Jmbo OTKIOHSeTcs. Ero comepskaHue He MOXET OBITh
V3MEeHEeHO. BoJbIIMHCTBO 3aKOHOIIPOEKTOB 00pabaThIBAeTCI B TeueHMe
IBYX-4eThIpeX MeCSIIEB, HO KJIIOYEBBIE IMPOEKThI MOIYT OOCYKIAThCS Ha
MIPOTSDKEHUM HEeCKOJbKUX JeT. IIpaBuTe/lbCTBEHHbIE 3aKOHOIIPOEKThI U
oemnyTaTcKue MHMUIMATUBBI, KOTOpble He ObUIM 06paboTaHbl A0 KOHIIA
usbuparesbHOro cpoka IlapiaMeHTa, aBTOMAaTUUYeCKM  CTAHOBITCS
HeJleViCTBUTE/IbHbIMMU.

[IpocToe OOJBIIMHCTBO I'OJIOCOB HEOOXOOMMO [JiST YTBEPKOEHUS WA
OTKJIOHEeHMSI OOBIUHBIX 3aKOHOB, JOCTATOUHO OOJIBIIMHCTBA B OJMH TOJIOC.
Bonee cioxkHas Mpoieaypa ciaeayeT B Cydae IPUHSATUS 3aKOHOIIPOEKTa
KOHCTUTYLIMOHHOTO 3aKOHA. VI3HAaUaJbHO MOJ00HBIN 3aKOHOMPOEKT IOJIKEH
OBITh OLOOPEH MPOCTHIM OOJIBIIMHCTBOM I'0OJIOCOB BO BTOPOM UTeHUM. 3aTeM
ero OoOCyXIeHue ¥ TPUHSITME  OTKIAAbIBAeTCI OO0  CJIEOYIOIIUX
Iap/JaMeHTCKMX BbIOOpPOB. BHOBL 1306paHHbIN [lap/iaMeHT IIpOJOJIKAeT
o0CyKIeHMe  3aKOHOIIPOEKTa M  JO/DKeH OJOOpUTh  3aKOHOIIPOEKT
KBa/IMPUIMPOBAaHHBIM OOJIBIIMHCTBOM T'OJIOCOB B IBE TPETH IJII TOTO, UTOObI
OH CTaJl 3aKOHOM. BMecTe c TeM, B ciay4yae OOBSBJIEHMSI 3aKOHOIIPOEKTA
CPOYHBIM, MCKJIIOUAeTCSI HEeOOXOAMMOCTb €ro VYTBEpKIEeHUS BHOBbD
u3bpanHeiM IlapmamenToM. IIpu3HaeTcsl [OOCTaTOYHBIM OOJIBIIMHCTBO

I'OJIOCOB B ITSITH IIEeCTbIX ,H,@f/iCTBYIOH.[@I‘O HapnaMeHTa.
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[locme omoOpeHust 3akoHompoekTa IlapiameHTOM, COOOIIeHNUe
[TapnamenTa roToBo. OHO BK/IIOUaeT B ce6s TEKCT 3aKOHA BMeCTe C IpYyTUMu
pemeHusimu  IlapaameHTa MO [OAHHOMY BOMNpPOCY. IJTOT OOKYMEHT
nopnuceiBaeTcss  IIpencematenem  IlpaBuTenbcTBa M ['eHepasibHBIM
cekperapeM, a 3aTeM HampasjsieTcs IIpe3umeHTy OUHASHOUM [OJIST
patudpuxkanum. Ilpu omobpenun IIpesumeHTOM, 3aKOH  ITOIJIEKUT
nyonukauuyu B CoOpaHMM HOPMATUMBHO-IIPABOBBIX aKTOB OUHISIHIUMN.
[Ipe3numeHT Takke BIpaBe OTKa3aThCsl OT paruduxkanuu. B maHHOM ciaydae
3aKOH BoO3BpaiaeTcs B IlapsaMeHT, KOTOpPbI/i MOXKeT OI00puTh ero 6e3
M3MeHeHUI WIN OTKJIOHUTb. Ec/iu 3aKOH OymeT om006peH, OH BCTYMAET B CUITY

6es3 paTI/Id)I/IKaLU/II/I. Ecin OTKJIOHAETCH, CHUTAETCA YTPATUBIOUM CHUITY.
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BpICIIMM OpraHoM 3aKOHOJaTe/NbHOJ BiacTu B UTanmuu sBiseTcs
[TapnamenT. CorsacHo cT. 55 Konctutyuuu Utanun!, IlapaaMeHT COCTOUT U3
[TanaTel genyraTtoB u CeHaTa. [IToMMMO KOHCTUTYLMM M30paHMe AEMyTaTOB

peryaupyiorcs 3akoHoM «O BbIOOpax B IMajarty AemyrtaToB» 1957 r. 2

"
3akoHamu «O BpIGOpax B ceHat» 1948 r.> n 1958 r.*

ITanama denymamog u36upaeTcss BCEOOIIM ¥ ITPSIMbIM I'OJIOCOBAHMEM.
Unucio penytaToB coctaBisieT 630, 12 M3 KOTOPBIX U30OMPAIOTCS II0
3aTpaHNMYHOMY M30MpaTeIbHOMY OKpYry. JlemyTaToM MOXET ObITh M30paH
m000Ji TIpakgaHMH, He MOJjioKe 25 jer. PacripepneneHue MeCcT MeEXIY
n30upaTeNbHBIMM  OKpyramu, 3a  WCKIIOUYEHMEeM  4YMcjla  MecCT,
IpeIHAa3sHAUEeHHbIX  [JiT  3arpaHMYHOTO  M30MpaTeabHOTO  OKpYyTa,
OCYIIECTB/ISIETCSI TIYTeM [JejJeHMs KOJM4YecTBa KuTejeit Pecrmybiauku,
ompeneNsieMOro IOCJeAHel IIepenyuchbid HaceJleHusi, Ha IIeCThCOT
BOCEMHAIIATh M paclipelejeHreM MeCT B IPOHOPHUM K HaceJeHMUIo
KaXJIOro OKpyra Ha OCHOBE BHYTPEHHMX KBOT M IIpaBMia HaMOOJIBIIETrO
octaTtka (cT. 56 KoHCcTUTYy1M1).

Cenam wu3bupaercs Ha 0a3e o06jacTeit, 3a MCKIIOUYEHMEM MeCT,
IpeIHa3sHAUEeHHBIX IS 3arpaHMYHOTO WM30MpaTeJbHOro OKpyra. 4Ymcio
130MpaeMbIX CEHATOPOB YCTAaHaBJMBaeTcss B 315, M3 KOTOPBIX IIECTh

I/I36]/IpaIOTC$[ B 3arpaHNMYHOM I/I36I/IpaTeHbHOM OKpyTe. Hu omHa 00/1aCTh HeE

MOXXeT MMEeTb MeHbIlIe CeMIM CEeHAaTOPOB. O,ILH&KO, o6sacTh Monuse I/I36I/IpaeT

! Costituzione della Repubblica Italiana, 1947 // URL: http://www.camera.it/leg17/38?conoscerelacamera=28
(mata obpamienns: 10.09.2013).

2 Lalegge sulle elezioni nella Camera dei Deputati € stato approvato con il decreto del Presidente N2 361 dal
30.03.1957 // URL: http://elezionistorico.interno.it/index.php?tpel=C&dtel=30/03/1957 (mata obpaiieHus:
10.09.2013).

% La legge sulle elezioni nel Senato 1948 // URL:

http://elezionistorico.interno.it/index.php?tpel=S &dtel=18/04/1948 (mata o6parenns: 10.09.2013).

4La legge sulle elezioni nel Senato 1958 // URL:

http://elezionistorico.interno.it/index.php?tpel=S &dtel=25/05/1958 (mata o6parenns: 10.09.2013).
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IBYX CeHaTOpOB, a Bayuie g’Aocta — omHoro. PacripeneneHe MeCT MeXIy
00s1acTIMM, 32 MCK/IIOUEHMEM MeCT, IpelHa3sHaUeHHbIX IS 3aTPaHMUYHOIO
130MpaTeIbHOTO OKpPYyra, MPOM3BOAMUTCSI IIPOMOPIMOHAIBHO UMCIEHHOCTU
HacejgeHUsl objacTeit, ompemensieMoii IOCAemHel Mepernychbio, Ha OCHOBE
BHYTPEHHMX KBOT U IIpaBMJjia HAMOOJIbIIEro ocraTka (CT. 57).

CeHaTopbl 1M30MpalTCI BCeOOMMM M TMPSIMBIM TOJIOCOBaHMEM
nsbuparesneit, mocrurumimx 25 jer. CeHaTopamMyu MOTYT ObITh M30paHbI
n3buparenan, KOTOpbIM ucrnoaHmnaoch 40 net (ct. 58 KoHctTutyuumn).

[TanaTta memyratoB u CeHaT M30MpalOTCsS Ha ISATh JeT. IToJHOMOUMS
Kakgoi IlamaThl MOTYT OBITH IIPOJJIEHBI TOJAbKO Ha OCHOBAHMM 3aKOHA U
JIIIIb B CTyvyae BOWHBI (CT. 60).

Boi6opbl HOBBIX IlanmaT mpoucxogsaTr B 70-i cpok, ciedymoiiuii 3a
OKOHYaHMeM ITOJIHOMOYMI majaT MpeabiayIiiero co3noiBa. [lepBoe 3acemaHue
IIPOBOAMUTCSI He Io3gHee, ueM Ha 20-71 meHb mocje BbIOOPOB. Brpenb mo
co3biBa HOBBIX [lasatr coxpaHsitoTCa IMojaHOMouMs [lanat mpepbiayiero
cosbiBa (CT. 61).

[TamaTel coOupamTCS II0 COOCTBEHHOMY TIIpaBy B  IIepBbIit
HeIpa3gHMYHBINA HeHb (eBpansg u okTs0ps. Kaxkmas I[Tamata MOXeT OBITh
CO3BaHa Ha Ype3BbIYAMHYIO CECCUIO II0 MHMIIMATUBE ee Mmpencemaress, UIn
[Ipe3umenTa Pecriy6imku, win omgHOM TpeTu ee wieHoB. Korma onHa ITanara
CO3bIBAETCS HA Ype3BbIUANHYIO CECCUIO0, B TOM CIydae U Apyrasi MMeeT MpaBo
Ha CO3bIB (CT. 62).

Kaxkpgas Ilamara TIpuMHMMaeT CBOJM  perjlaMeHT  abGCOTIOTHBIM
OOJIBIIIMHCTBOM TOJIOCOB CBOMX WIEHOB. 3acemaHusi myb6auuHbl. OHAKO,
Kakaas u3 [Manar u [TapimamenT, Korga [lanaTel 3aceal0T COBMECTHO, MOTYT

penImMTh CoOpaThCsl Ha 3aKPbITOe 3acemaHue. PemreHust Kakmoii IlamaTel u
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[TapsiaMeHTa IeiiCTBUTE/IbHBI JINIIb IIPY HAJUUMM OOJIBIIMHCTBA UX YJIEHOB U
eC/IM pelieHus MPUHSITHI O0JbIIMHCTBOM MPUCYTCTBYIONINX UJIEHOB, KpOMe
crydyaeB, Korma KoHCTUTYLMsS — IIpedIuchbIBaeT  KBaAM(PUIIMPOBAHHOE
60abIMHCTBO. YieHbl [IpaBUTENBCTBA, JaKe eC/Iy OHM He BXOHST B COCTaB
[TayiaT, MMEIOT IpaBO, a MPY HAJIMYMM 3aIIPOCOB OOS3aHbI MPUCYTCTBOBATH
Ha 3acegaHyussX. OHM JOJIKHBI ObITh 3aC/IyIIaHbl KaXKAbIM pas, KOTIa OHM TOTO
MOTPEOYIOT (CT. 64).

Kaxkmast [Tajmara mpoBepsieT IOJHOMOYMSI CBOMX WIEHOB M OIIpeeisieT
cJrydau, IMOBJIEKIIMEe HeM30MPaeMOCTh WJIY HECOBMECTUMOCTD (CT. 66).

Kaknpiit umeH ITapiamMeHTa IpenCcTaB/sieT HALMIO M BBIMIOJHSIET CBOU
dbyHKIMM 6€3 ocoboro maHaaTa (CT. 67).

JByxIajaTHast CTPYKTYpa UTaIbSTHCKOTO [TapameHTa
XapaKTepu3yeTcsl: CUJIbHOJM BepxHeil IajaToi, KOTOopas IPaKTUUYeCKU
paBHOIIpaBHA C HIDKHeN. Jlake B CIy4yasxX, KOrJa IajaThl MPUHMMAIOT
pelieHuss COBMECTHO, TOT (akT, 4yTo CeHaT YMCJIEHHO BIBOE MeEHbIIe, YeM
[TajlaTa memyTaToB, CYIIeCTBEHHOrO 3HAueHUS He MMeeT, MO0 MeIyTaThbl U
CEeHATOPBI MPY TOJOCOBAHMM CUMUTAIOTCS CO CBOEN MPMHAIJIEKHOCTHIO He K
rajyiaTe, a K MOJIMTUYECKO mapTum. PacXoskaeHus MeXKay ImajgaTaMy OObIYHO
He HOCSIT IIOJIMTUYECKOrOo Xapakrepa. IlajaTbl M30MpParOTCS IPaKTUUECKU
OIMHAKOBO, ¥ BCJI€JCTBME ITOTO IOJUTUUECKMI COCTAB MajaT MPaKTUUYECKA
UIEHTUYEH.

Kaxkmast ITanmata m3bupaer M3 CBOMX WIEHOB MpexacemaTesis U OH0po.
Korga IlapmameHT cobGupaercs Ha oOmee 3acemaHue, (QYHKUUA
[Ipencemarenss u OHOPO BBHINOJHSIOT Ipeacenarenb U Owopo IlamaTe

IenyTaTosB (CT. 63).
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Unenamyu 610pO KaskIOi TajaThl SBJSIOTCS I10 YeThIpe 3aMeCTUTEIS
npencenaressi MajaaTbl, TpPU KBeCcTopa, BOCeMb ceKpeTapeit. biopo
n3bupaeTcst Ha 5 JieT.

3amecmumenu npedcedameneti nanam He 0671aJaI0T CAMOCTOSITE€IbHBIMM
dbyHKMsIMy. OgHAKO B Cydae OTCYTCTBUSI IIpeficemaTesisi Pojb UX Pe3KO
BO3pacTaeT, MOCKOJbKY OHM B TIOpSIKE OuepeqHOCTM BbITIOJHSIIOT €ro
byHKIUM.

[IpeporaTuBbl K8ecmopos pa3sHOOOpa3Hbl. Bo-mepBbiX, OHU, COIJIACHO
yKa3aHMsIM MpejcenaTesis, cJeAsT 3a IMOPSAKOM B 3aje 3acelaHuii u 3a
coboleHeM IlepeMOHMana. BO-BTOpBIX, OCYIIECTBJSIOT KOHTPOJIb 3a
IesTe/JIbHOCTbIO ~ BCIIOMOTATebHBIX  CIYXO  manarbl.  B-TpeThbux,
KOHTPOJMPYIOT pacxXxofbl COOTBETCTBYIOIEH TManaThbl, IIOATOTaBIMBAIOT
IIPOEKT ee GI0/IKeTa M OTYETA O €0 UCIIOTHEHUMN.

Cekpemapu 006ecrieuMBalOT COCTaBJeHMe IIPOTOKOJA 3acemaHusi
MaJaThl, OIJIAMIAIOT 3TU ITPOTOKOJIbI, COCTABJISIIOT, B MOPSAKE MOCTYIIIEHMS
3a51BOK, CIIMCOK BBICTYIAIONIMX, 3aUMUTBHIBAIOT IO MpPOChOe IMpejacenaTess
MTOCTYTIMBIIME MPEIJIOKEHNS] ¥ TOKYMEHTbI, ITPOBOMSIT ITOMMEHHbIE OIPOCHI,
bUKCUPYIOT 0coOble MHEeHMUs, O00ecleuuBalT TOYHOCTb W3JIOKEHMS
OOKYMEHTOB IMajiaThl ¥ CTeHOrpadumueckux OTUETOB M UX OMYyOJIMKOBaHME B
IOJIKHbIE CPOKIA.

Kaxk KoJiiernaabHblil OpraH 610po yTBEPsKIAET MPOEKT OI0IKeTa 1 OTYET
O €ro MCIOJIHEHUM, pelllaeT BOIIPOCHI, CBSI3aHHbIE C HOPMUPOBAHMEM TPYIIIT
M  KOMMUCCUI, TIpUMEHSIET AUCUUIIMHAPHbIE CAHKIMM B OTHOIIEHUU
IeIyTaToB (CeHaTOpOB), Trpyb0 HApPYMMBIIMX TMOPSAOK  3acemaHmusl,
Ha3HauaeT TeHepaJbHOTO CeKpeTaps TMajaThl, yCTaHaBJMBaeT IIpaBuiia

BHYTPEHHEro yIrpasjieHus, QopmMupyeTr BCIOMOTaTeIbHbIE  CITYKOBbI,
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IIpYMEHSIET Mephbl IMOOIIPeHUS ¥ IUCUUIUIMHAPHBIE Mepbl B OTHOIIEHUM
CJIy>KAIIMX MajIaThl, ONpeaessieT MOPSIIOK AOCTYIa Ha 3acedaHus.

K (yHKUMOHAJIBHBIM OpraHaM IajaT OTHOCSITCS, IOMMMO Orpo,
cBOoeoOpasHble  JemyTaTcKkue (CeHAaTOpCKMe) KOMMCCUM, MMeHyeMble
OxyHmamu. ITO [KYHTBI II0 BOIIpOCAM perjaMeHTa, BBbIOOPOB U
Iap/IaMeHTCKOV HENPMKOCHOBEHHOCTH. B ceHare BompocaMu BBIOOPOB U
Iap/IaMeHTCKOJ HEeIIPUMKOCHOBEHHOCTY 3aHMMAETCsI OHA IKYHTA.

IDicynmet - GOpMUPYIOTCSI M3 UMEJIa  JIEIyTaToB  (CEHaTOPOB)
HEIOCPeICTBEHHO IIpejcenaTeieM COOTBETCTBYIOIIEl IaynaThl. [Ipy 3TOM
IOCIeHMIA TI0 BO3MOXHOCTYM [OJDKEH 00eCIeYuTh MHPOIOPLVMOHATIBHOCTD
IIpeACTAaBUTENbCTBA PA3/IMYHbBIX [TaPJIaMEHTCKUX TPYIIIL.

IDicynma no eonpocam pezinameHma Vi B IajiaTe IEIyTaTOB M B CeHaTe
cocrout u3 10 4uyejoBeK, HO B IeIIX HauboJiee aJeKBaTHOIO
IIPeJICTaBUTEILCTBA TPYIII €€ COCTaB MOXET ObITh pacIiMpeH. ITY IKYHTY
BO3IJIABJIIE€T HEMOCPEeACTBEHHO IIpeaceaaTeb COOTBETCTBYIOIIEH ITaaThl.
JII>KyHTa TOJIKYEeT IIOJIOKEHMSI COOTBETCTBYIOIIMX perIaMeHTOB, M3ydaeT
IapJIaMEHTCKYI0 TPaKTUKy M IIpeIJIOKeHMsS O BHECEeHMM IIONpPaBOK B
periaMeHT, pas3peliaeT CIIOPbl O KOMIIETEHLMM MEeXKIY MapjaMeHTCKUMMU
KOMUCCHUSIMM. BHeceHMe HEIOCpeICTBEHHO Ha pacCMOTpPEHME IIajiaThl
IIpeIJIOKeHMI 00 M3MEeHEeHMUSIX U JOMOJHEHMUSIX PeriaMeHTa OCYIIeCTBJISIeTCS
IKYHTOI (1100 uepe3 Hee).

IDicynma no eonpocam 8w160p0o8 nanamsl denymamos coctout us 30
memytaToB. V3 cBoero cocraBa OHa Wu30bupaer IIpeacenaressi, IBYX €ro

3aMeCcTuTeNeil M Tpex cekperapei. J[KyHTa [eiiCTBYeT Ha OCHOBe

> URL: http://studyport.ru/istoriya/o-parlamente-italii (mara o6pamenns: 10.09.2013).
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COGCTBEHHOIO perjaMeHTa, IPMHMMAeMOro 1ocje ogo6peHys ero MKyHTO
II0 BOIIpOCaM perjiaMeHTa HeIoCpeACTBEHHO MajaToii. He mo3gHee, uem
yepe3 18 MmecsieB co OHS BbIOOPOB, [MKYHTA [OOK/IAAbIBaeT IajaTe o
COOTBETCTBMM M30MpaTeJbHbIX MpOLEAYP 3aKOHy, O MPaBWIbHOCTU
1U30paHMus OemyTaToB M O CAydyasxX HeusO6upaeMOCTH ¥ HeCOBMECTUMOCTH.
BriocjaencTBuM IKYHTa COOMpaeTcsl MO HeOOXOAMMOCTM [Jid BHECEeHUs B
1ajaTy MpeajiokeHuii O IIOATBEPKAEHNUM, AaHHYJIMPOBAaHMU WU yTpaTe
OeIyTaTCKMUX MaHIaTOB.

IDicynma no eonpocam 0enymamckoii HenpukoCHO8eHHOCMU COCTOUT U3
21 unena. ITpaBuia GopMUPOBAHMSI €€ OPTaHOB U perjiaMeHTa — TaKMue Ke,
KaKue IpeayCMOTPEeHbI /i IKYHTBI 10 BOIIpocaM BbIOOpOB. KommeTeHIus
9TOJ IKYHTBI CBSI3aHA C YCTAHOBJEHUSIMM CT. 68 KOHCTUTYLIMM, KOTOPBIE
IIpeayCMaTpUBAOT IapJaMEeHTCKMe MMMYHUTETb, B YaCTHOCTU OT
YrOJIOBHOTO TMIpec/iefoBaHMs, apecta, OObICKa, MCIIOJHEHMs YrOJIOBHOTO
IpUroBopa u T.N. [IJig IpeomosieHus MMMYHUTETa HeoOXOAyuMa CaHKIIMS
COOTBETCTBYIOLIEH  MajaThl. JXKyHTa II0 BOIpPOCAM  JeMNyTaTCKOJi
HEIIPUMKOCHOBEHHOCTM  TOTOBUT  HEOOXOAMMBbIe  MaTepuaabl IS
pacCMOTpeHMsI MX I1aJiaToi, B YACTHOCTM JOKIaf, M TIPOEKT pelleHMs.
JlenyTaT, B OTHOLIEHM) KOTOPOIO 3alpolleHa COOTBETCTBYIOIIAs CaHKIVS,
IOOJKeH ObITh IpUIJIAIIeH Ha 3aceJaHiue MKYHTHI OIS AauM HeoOXOIMMBbIX
pas3bsICcHeHMI®,

ITapnameHm u 0CHOBHble noauMuueckue ppakyuu.

B  mapJaMeHTCKyl0 TIpymmy  OObeauHSIOTCS, KaK  IIpaBUIIo,

IpeacTaBUTeEIN O,I[HOf/i IIapTmn, IMMO3TOMY MX MHOT'Od HA3bIBAIOT HapTMI;'IHbIMI/I

6 Cm. TaMm xe.
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dpakuusimu. C  MOMOIIIBI0 B3aMMOOTHOIIEHMII Map/JiaMeHTCKMX TpyIIn
rap/JaMeHT BbBINOJHSIET CBOK BaKHENIIYI0 MOJUTUUYECKYID (QYHKINI0 —
IOCPeJHMYECTBO MEXIY Pa3/JIMUYHBIMU IOJUTUUYECKUMU CUJIaMM C 1eJIbI0
BbIpaOOTKM TOJUTUUECKOTO Kypca CTpaHbl. [pymnmbl ydyacTBYIOT B
BBINIOJIHEHUM M JPYIMX MapJaMeHTCKUX QYHKIMIA: IIpeXkae BCero Kak
CYyO'beKTbI 3aKOHOZATE/JbHOM  MHMIMATUBbIL, HO  TaKKe  IIyTeM
IIpeBapuUTEeIbHOIO  PacCMOTPeHMSI U COOTBETCTBEHHO  IOATOTOBKM
rapJaMeHTCKUX pelleHuit M, KpOMe TOTO, [IOCPeACTBOM HalpaBJIeHUS CBOUX
YJIeHOB B KOMUCCUN.

B camoit KoHctutyuum (cT. 72) MOpemycMOTpeHO 0OOpasoBaHMUe
rapJaMeHTCKMX KOMMCCUIM, B TOM UMCJe TOCTOSAHHBbIX. OCHOBHasA [OOJIS
MapJaMeHTCKOM  [esdTeJIbHOCTM TIIPOTEeKaeT MMEHHO B IIOCTOSSHHBIX
KoMuccusax. Kommcenu, TMOCKOJABKY [OOJ/DKHBI OTPa’kaTb COOTHOILIEHMe
MOJUTUYECKMX CUJ B IajlaTaX, 00pasyloTcsl IyTeM HasHaueHus B HUX
rap/iaMeHTCKMMM TPYyMIiaMy COOCTBEHHBIX WIeHOB. B ManaTe memyTaToB
rpymnna OO/DKHA Ha3HAYUTh paBHOE UMCJIO CBOMX OEIyTaTOB B KaKAYIO U3
KOMMUCCUIA; B CeHaTe TCpyIlllla Ha3HauyaeT CBOMX UWIEHOB B KaXIOYIO U3
KOMMCCUIM M3 pacyeTa OAMH CeHaTop Ha 12 wjeHOB rpyIIbl. I'pyrimnam, B
KOTOPBIX CEHAaTOPOB MeHbllle, YeM KOMUCCUI, perjiaMeHT COBeTa paspeliaer
Ha3HauvaTb OAHOTO CeHaTopa B JIBeé KOMMCCUMM C TeM, UTOObI TpyIina Oblia
IpefCcTaB/leHa B KaXAOW U3 KOMMUCCUM. B manarte OeicTByeT MpaBuiio, UTO
HUKTO U3 AEMyTaTOB He MOXeT ObIThb Ha3HaueH WieHOM OoJjiee yeM OAHOIA
KoMuUccumu. B ciaydyae HasHaueHMs [JernyTara WIM CeHAaTopa YJIEeHOM
IpaBUTEbCTBA COOTBETCTBYIOLASA TPYIIIIa MOXET 3aMeHUTb ero, B TOM
yyciae ¥ YjieHOM [Ipyrom kommccum. Takad 3ameHa, C IIpefBapUTeIbHOrO

coriacuda 1ipepacenaresida I1aJaTbl, BO3MOXHa UM IIpM TIIPOXOXIOEHUU B
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KOMMCCUM KOHKPETHOIr'0 3aKOHOIIpOeKTa. B majare memyTaToB, KpOMe TOTO,
BO3MOKEH, C COIJIacusl pyKOBOICTBA TPYIII, 0OMEH JeIyTaTaMy OAHOM U TO¥
’Ke TPYIIbl YWIEHCTBOM B KomMuccuu. Takoit 06MeH MOXKeT OCYIIeCTBIISIThCS
He yalle OJHOIo pa3a B roj. B ceHaTe Komuccuy 0OGHOBJISIIOTCS 110 SKeJIaHUIO
TPYyNN IIOCJe MepBBbIX ABYX JIeT JerucjaaTypbl. [leryTraTtel M CEHAaTOpbI, He
pacrpesesieHHble I10 O0IeMy MpaBWwIy B KOMMCCUM, HAIpPaBJISIOTCS B
KOMMCCUM HENOCPeACTBEHHO IIpeacenaTesiemM IajaaThbl, KOTOPbI, 3aC/IyllaB
COOTBETCTBYIOIIIVE ITPpeAjIOKeHMS IPYIII, 10 BO3MOKHOCTHU OJIKEH IIPU 3TOM
YUUTBIBATH MIPOTIOPLMOHATIbHOE COOTHOIIIeHME I'PYIII B IMajaTe.

B kommccusx co3malTcs Opo, cocTosIyue U3 IIpeacenaTeis
KOMMCCUM, €ro [ABYX 3aMeCcTuUTe/lell U [OBYX CeKpeTapeil, KOTOpble
U30MpaloTcsa  TalHBIM  TOJIOCOBAHMEM  WIEHOB KOMMCCUM, IIPUUYEM
rpeacenaTeib JOKEeH ObITh M30paH abCOMIOTHBIM OOJIBIIMHCTBOM I'OJIOCOB.

B masarte memytaToB co3maercs 147, a B ceHaTe — 12 MIOCTOSIHHBIX
KOMMCCHUit®, TepeyeHb KOTOPBIX VYCTAHOBJIEH B  COOTBETCTBYIOIIMX
periaMeHTax.

@OYHKUIMM KOMUCCUIT BecbMa pa3Hoo6pasHbl. Komuccuy mpoBOASIT Tak
Ha3biBaeMble pedepeHTCKMe 3acelaHusl [JisI WM3yuyeHMs BOIIPOCOB, IO
KOTOPBIM OHM [OJDKHBI IIPeACTaBUTh MOOKJaJ IlajlaTe; COBellaTe/IbHbIe
3acejaHMUsl I OoOMeHa MHEHMSIMM; 3aKOHOZAaTejbHble 3acemaHus OjIs
pacCMOTpEeHMS M yTBepPXKOeHMs 3aKOHOIMPOEKTOB B COOTBETCTBUM CO CT. 72
KoHCcTUTyLIMK; pegakiiMOHHbIe 3acedaHus AJj1s1 HadJjesxkaliero oopMIeHUs 1
penakTMPOBaHMSI 3aKOHOIIPOEKTAa WM €ero OTAeJbHbIX cTaTeil. Komuccum

OCyHIeCTBJ/IAIOT KOHTPOJIbHbBIE d)YHKI_U/II/I, 3aCJIYHIMBAIOT U O6CY)K,IL8.IOT

"Tlanata menyraroB // URL: http://www.camera.it/leg17/48 (mata ob6pamienns: 10.09.2013).
8 Cenar Utanuu // URL: http://www.senato.it/1095 (maTa o6pamenns: 10.09.2013).
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IIpaBUTEIbLCTBEHHBIe CO00IeHMs. ITo BommpocaM, BXOASIIMM OJHOBPEMEHHO
B KOMIIETEHLIMIO ABYX U 60Jiee KOMMUCCHIA, OHM MOTYT 3aCeJaTh COBMECTHO.

OcoO0bIit cTaTyC IPeayCMOTPeH IJIS CJIeACTBEHHBIX MapjaMeHTCKUX
KOMMCCHUI, CO3JaBaeMbIX [JIS IIPOBeNEHMS MEpPOIPUITHUIL IO MpPOBEpKe
oIpefe/IeHHbIX [AHHBIX, KacaloIIMXCS KaK COOBITMII, TaK M JIUI. OTU
KOMMCCHM 00JIaJaloT BbICIIEN CJIeACTBEHHOJ BJIACThIO ¥ HE MOTYT ObITh KEM-
TO WJIM KaK-TO OTPaHMYEHbI IIPU U3YYEHUM BOIIPOCOB, IIOCTABIEHHBIX Iepe]]
HUMM najatamu. Ilo peleHuio ob6oux IpeacemaTeseil ImajaT MOXKeT ObIThb
co3gaHa ob1ernapjaMeHTCcKas c/leICTBeHHas KOMMCCHSL.
MHTepriapiaMeHTCKe KOMMCCHMM, TO €CTh obmue g obeux Imajar,
CO3JAI0TCS M 1O JIPYTUM, OOBIYHO KOHKPETHBIM, BOIIpOcaM (HaIlpumep, I10
M3YUYEHMIO 3aKOHOJATeIbHBIX ITOCIEICTBII MEXKIYHAPOSHOIO JOTOBOPA, UIN
I10 M3YYEHUIO BO3MOXKHOCTH IeJIerVpOBaHMs IIPaBUTEJIbCTBY
3aKOHOAATEJbHOM (YHKLUMM B KOHKPETHOI 00JyiacTM, II0 Ham3opy 3a
IesTeJIbHOCThI0 KOHKPETHOI'O TOCYHApCTBEHHOrO yupexmenmst). Ha
ob1ernapaaMeHTCKO OCHOBeE IEeCTBYIOT MIpeIyCMOTPEHHbIE
CIIelMaJbHBIMM 3aKOHAMM KOMMTET IO KOHTPOJIO 3a TOCYyAapCTBEHHOI
TAfHOW M [JeSTEeJbHOCTBIO CIIEIMaJIbHBIX CIYKO, OOIIenapgaMeHTCKas
KOMMUCCHSI II0 HAA30py 3a IIOJUTUUECKON He3aBUCUMOCTBIO paauo u
TeJIeBUAEeHNSI M 00beKTUBHOCTBIO pacIIpoCTpaHsieMoii MMy MHboOpMaLuu, a
TAaK)ke KOMMCCHSI II0 KOHTPOJIIO 3a PEeryJMpoBaHMEM TOCYdapCTBEHHOIO
IoJra.

Takum o6pasoM, MOUTHM ITOJIBEKA B MTanuu AeiiCTByeT OfgHa U3 CaMbIX
OeMOKPAaTUYECKMX B Mupe KOHCTUTYUMit. OHa peryimpyer, XOTS WU
CpPaBHUTEJIbLHO KPaTKO, ITIOUTY BCe OCHOBHBbIE IIPOOJIEMbI B3aMMOOTHOIIEHMS

BeTBel BJIACTMU.
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Wranust mo ¢popme mpaBjieHUs SIBJISETCS MapjaMeHTCKOM pecmyOInKoi,
C IIpeobJiafaoIeit posibio AByxnaaaTHoro [TapsameHTa Bo riaBe ¢ [IpeMbep-
MMHMUCTPOM, KOTOPbIV KOHIIEHTPUPYET B CBOUX PYKaX IMOJUTUYECKYIO BJIACTh
rocymapctBa. IIpaBoBass cucrtema WTaniuMu OTHOCUTCSI K CeMbe POMAaHO-
repMaHCKoOro IpasBa. /[lJiI Hee XapaKTepHO Beayllee 3HauvyeHue
KOAMGMULMPOBAHHOTO 3aKOHOAATe/NbCTBA. OQHAKO TOBOPUTh O CTATUUYHOCTU
MpaBoOBOJi  cucTteMbl  WTanumu  OmMMOOYHO,  ITOCKOJIBKY  aKTUBHAasI
HOPMOTBOpUEcKasl JesiTeJIbHOCTh [lapiamMeHTa obGecIieuMBaeT ITIOCTOSIHHYIO

AVMHAMMKY B €€ Pa3BUTUN.
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NMAPNAMEHT ABCTPUNCKOWN PECNYBJINKU
AHaTonMi MPOHUH"

AHHoOTanusa: B craThbe ommcaHbl HOPMATUBHO-IIPABOBbIE AaKThI,
periaMeHTUpPYIoIIe IesITeIbHOCTD ABCTpPUIICKOTO [TapnamenTa.
[IpuBoauTCcst CTpyKTypa IlapnameHTa, a Takke TIIpuUBeOeHbl OCHOBBI
3aKOHOJATeIbHOTO Mpoliecca.

KinoueBbie cjioBa: IapjgaMeHTapu3M, IIpaBoOBasi cuUCTeMa ABCTPUH,
napjaMeHTbl elepaTMBHBIX TOCYAAPCTB, 3aKOHOIaTe/IbHbIN ITpOolLiecc.

PARLIAMENT OF AUSTRIAN REPUBLIC
Anatoliy Pronin”

Summary: The article describes legislative acts, regulating affairs of

Austrian Parliament. The article also deals with questions of parliament

structure and legislative process.

Key words: parliamentarism, Austrian legal system, parliaments of

federative states, legislative process.
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ABCTpUSI UMeeT maBHMeE IapJaMeHTCKUe Tpaauliun; IepBbiii HAPOIHO-
130upaeMbIit 3aKOHOAATEIbHBIV OpraH ObLI co37aH elle B 1848 romy.

B Hacroawmuii MomeHT IlapmameHTOM sBjseTca @emepajbHOe
co6panme! (Bundesversammlung), cocrosiiee 13 AByX naaat: ®emepasbHOIO
coBeta (Bundesrat) m HammonanbHoro coBeta (Nationalrat). ITpu sTOM
KOHCTUTYLMSI?> UCIOJNb3YeT TEePMUH «IIapjaMeHT» JIMIIb KOCBEHHO; pasjel
KoHcTuTymm, mocBsAmEHHbI PenepaibHOMY COBeTy M HallMoHa/JIbHOMY
COBeTY Ha3bIBaeTCs «3aKOHOAATeNbCTBO coio3a» (Gesetzgebung des Bundes).
OToT (deHOMeEH OTpakéH M B poccuiickoii Hayke. Tak, U. T. JKupsikos
OTMeYaeT, YTO aBCTpuiickass KOHCTUTYLMS He COAEpPsKUT OOINEero IOHSTUS
napyiamenTa’. I[Io mHeHuio V. MIbMHCKOTO, «OOIIMiI CTATyC HapjaMeHTa
ABcTpuiickoit Pecry6yiuku, oOTpakaeT, C OJHOM CTOPOHBI, IPUHIIMUII
paszieseHus BjlacTel Ha 3aKOHOIATEIbHYIO, MCIIOJTHUTE/IbHYIO U CyoeOHYI0, a
C [Opyroil — TmpuHLUII QeaepaTMBHOTO YCTPOICTBA TrocydapcTBa, B
COOTBETCTBUM C KOTOpPbIM Hapsay ¢ demepajbHbIMM 3aKOHOATEIbHBIMU
opraHamy (QYHKIMOHUPYIOT 3aKOHOIATeJbHble OpraHbl B 3eMJISIX-UIeHax
aBCTpUIicKoi demepauum»*. demepanabHbIM COOpPaHMEM II0 KOHCTUTYLIMMU
ABCTpUM Ha3bIBAETCSI COBMECTHOE 3acedaHue obeunx maaar.

depepanbHOE COOpaHMe peliaeT BOIPOChl 0ObIBIEHMSI BOVHBI, @ TaKXKe

psa4d BOIIpOCOB, CBA3aHHbLIX C IIpMHLOUIIOM COEpPXeK U IIPOTUBOBECOB:

! Webseite des Osterreichischen Parlaments // URL: http://www.parlinkom.gv.at (Jata o6paiieHus:
24.09.2013).

2 Bundes-Verfassungsgesetz (B-VG) // BGBL. 1930 (WV). N2 1. B "acTosuei cratbe rnop, «KoHCTUTYIei»
TMOHMMAaeTCs UCKITIYUTENIBHO 3TOT 3aKOH.

5 JKupsikoB U. T. KOHCTUTYLIMOHHO-IIPABOBOi CTATyC, CTPYKTYpa M KOMIIETEHLIMS IapjiaMeHTa B IepBOit
ABcTpuiickoit Peciybiuke // BecTHMK MOCKOBCKOTO TOCYIapCTBEHHOIO 00J1aCTHOTO YHUBepcuTera. Cepus:
UcTopus u nonutuyeckue Hayku. 2012. N2 4. C. 54.

* Unbuuckuii Y. Tlapnament Asctpun. — M.: UHTepmipakc, 1990. C. 7.
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00bSIBJIEHME MMIMYMEHTA TMpe3suIeHTy, CO3bIB pedepeHayma jIsi
OTCTpPaHEeHUs Ipe3nsieHTa OT AOJ/DKHOCTU, CHATME MMMYHUTETA Ipe3ugeHTa
OT YrOJIOBHOTO TIpecjiefoBaHusl.

C momeHTa BCryIvieHus ABcTpuu B EC mapaaMeHT ITOJTHOCTBIO
BOCIIPMHSIJI IPUHIIMIT BepXOoBeHCTBa IpaBa EC Haa HallMOHA/JIbHBLIM IIPABOM,
B TOM 4YJMCJIe€ ¥ KOHCTUTYI[MOHHBIM®. ABCTPUIICKMIT 3aKOHOIATe/Ib IT0JTHOCTHIO
MpU3HaJA NOPUPOAY aBTOHOMHOro mnpasonopsiaka EC ¢ mnpuHUUIIaMU
BEPXOBEHCTBA U MPSIMOTO AEeNCTBUSA U MOCUMUTA HEHYKHBIM JIeJIaTh U3 3TOr0
KaKye-TO UCKJIIOUEeHMSI.

Kak yxXe TOBOPMJIIOCH B OCHOBE T[IPaBOBOTO peryJMpoBaHUS
IesTeJIbHOCTU TapjaMeHTa JeXXUT BTOpoy pasmen KoHctutyuum ABCTPUMN.
Takke, IpUHSTHI perjiaMeHThI 1ajar.

PernamenTty HalmoHaabHOro coBeTa® mpupgaH cTratyc (emepasbHOTO
3akoHa. Kak mummer JI. H. Kopauk, Takass 0COOEHHOCTb MMEET [BOSIKOE
3HaueHue: «C OOHOM CTOPOHBI, 3TO IIO3BOJISIET M APYIMM Y4YaCTHUKAM
3aKOHOJATEe/JIbHOI'0 IIpollecca, IOMUMO ITapJaMeHTa, OKa3bIBaTh BIMSIHME HA
Mpoliecc MPUHSITUS 3aKOHOB (HampuMep, CyObeKT IpaBa 3aKOHOATEIbHOI
MHUIMATUBBI MOXET BBICTYIIUTb C 3aKOHOIIPOEKTOM, W3MEHSIOIINM,
OOMOJHSIOIIMM WM OTMEHSIIOIIMM  Kakue-aubo IIpaBOBbie  HOPMBI,
colepskamuecs B YKa3aHHbIX HOPMAaTUBHBIX akrax). C Apyroi CTOPOHBI,
MUCXOs U3 IIPUHILIMIIA pa3aesieHNs BJIaCTei U IIPU3HaHMS 3a MapJIaMeHTOM U

KOHCTUTYILIMEI TOCyJapcTBa MCKIIUYUTEIbHON KOMIIETeHLMM B 0067aCTu

> Cm.: Duncan B. Hollis. The Oxford Guide to Treaties. Oxford University Press. 2012. P. 568; Helen Keller,
Alec Stone Sweet. Assessing the Impact of the ECHR on National Legal Systems // Faculty Scholarship
Series. 2008. Paper 88. P. 684.

¢ Bundesgesetz vom 4. Juli 1975 {iber die Geschaftsordnung des Nationalrates (Geschiftsordnungsgesetz
1975) // StF // BGBI. 1975. N2. 410.
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peryauMpoBaHusl 3aKOHOIaTebHOTO Ipoliecca, moJgo0Hoe BMeIlaTeJlbCTBO CO
CTOPOHBI JIPYIMX CYOBEKTOB 3aKOHOJATEeJIbHOTO IIpollecca B Jena
rapJiaMeHTa cjeayeT MPU3HaTh HeIOITyCTUMBbIM»' .

PernamenTt ®emepasbHOro coBera® mpuHAT B (opme MOCTaHOBIECHUS
denmepasbHOrO KaHIiepa. B ToM ke Mmopsiake yTBep>XXAaJIMCh: perjiaMeHT IIJist
TapJaMeHTCKMX CJIeICTBEHHbIX KOMUTETOB’, periaMeHTbl M MHCTPYKIIMM JJIsT
smaHuii mapaamenTal’.

ABCTpUIICKMIA TIap/ilaMeHT MMeeT [OBOJIbHO CJIOKHYIO CTPYKTYPY.
VIipaBiieHne OesiTe/bHOCTbIO [lapjiaMmeHTa B 1I€JIOM OCYIIECTBIISIETCS uepes
[TapnameHnTcKyio aupekinioo (Die Parlamentsdirektion). 3ToT opraH cocTout
u3 npesuaeHToB PenepasbHOro copera u HanoHa/lbHOrO COBEeTa, KOTOPbIM
rnopoTueTeH ['eHepalibHbIN CekpeTapuar. 'eHepasbHbIV CeKpeTapuar, B CBOIO
ouepenb MMeeT [Be BeTBM  VIIPaBJEHMS: 3aKOHOLATE/IIbHYI0 U
aIMMHUCTPATUBHYIO. B 3aKOHOJATeNbHYI0 BEeTBb BXOAIT CJleAyollue
nogpaspenenus: 1) ympasiieHue HalulMOHa/JIbHBIM COBETOM; 2) yIIpaBjieHMUe
denepanbHbIM COBETOM; 3) IIPaBOBLIE, 3aKOHOZaTe/IbHbIe "
McceloBaTe/ibCKMe Caykobl; 4) VHdbopmalmMoHHasi ciaykba u caykoa
OOIlleCTBEHHBIX OTHOIIeHMi. K aaMMHUCTPATUBHON BETBU OTHOCSTCS
clenyioniye  noapasaeneHus: 1) uH@pacTpyKTypHas  ciayxkoa;  2)
aIMMHMUCTPATUBHAS Cayk6a; 3) cyk6a MeKIyHapOIHOTO U €BpPOIeiiCKOro

B3aMMOEeICTBUSI.

" Kopouk . H. 3akoHOomaTenbHbI Ipoliecc B eBpomeiickux rocymapcrBax: ®PT, Asctpus, IlBeitiapus,
Poccus (cpaBHUTEIBHO-ITPABOBOI aHaAM3): ABTOped. ANUC. ... KaHI. I0puand. HayK. — M., 2007. — c. 7.

8 Kundmachung des Bundeskanzlers vom 5. Juli 1988 betreffend die Geschiftsordnung des Bundesrates //
BGBI. 1988. Ne. 361.

9 Verfahrensordnung fiir parlamentarische Untersuchungsausschiisse // BGBI. I. 1997. N2. 131.

1 Hausordnung fiir die Parlamentsgebaude // URL:
http://www.parlament.gv.at/ZUSD/PDF/H02006_GESAMT.pdf (OaTa o6pamiennst: 24.09.2013).
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B cootBercTBUM § 6 PernamenTta ®enepasibHbIii COBET BO3IJIABJISIETCS
[Tpe3uamymoM, KOTOPBIN COCTOUT U3 MpeacTaBuTesein ogHon demepaibHOM
3eMM, KaKAple LIeCTb MeCsIeB MeXAy 3eMJISIMU, B aa(@aBUTHOM IOpSIKe
Ha3BaHMS, OCYIIEeCTBJISIEeTCS poTauusi Ha 3amelleHue Ilpesuamyma.
[TIpesuguymom ympasiasier IIpesumeHT @DemepasbHOTO COBETAa, KOTOPBIN
TaKke MpencTasisieT 3eM/il0, 3aMmeniarilyio [Ipesuamym. U3 coctaBa CBOUX
yieHoB ®efepanbHblii COBET WU30MpaeT [BYX BuUIle-TIPE3UAEHTOB, IIO
KpaliHeli Mepe, [OBYX CeKpeTapeii ¥, MMHMMYM, [OBYX MapTUIHBIX
opraHu3aTopoB. B coorBeTcTBuMU ¢ § 13 PernameHnTa B ®emepaibHOM COBETeE,
TIoCpeICTBOM BbIOOPOB, co3paroTcsi Kommccun. B coorBercTBum ¢ § 13a n 13b
PeryiiameHTa B 00s13aTeJIbHOM MOpsiAKe co3maércss Komuccus mo Bompocam
EC. Cnoco6 dopmupoBauus Ilpesunmyma demepasbHOTO COBETA OTpaskaeT
OEeCTBUTEbHO CYIIECTBYIOIIYI0O B ABCTpum @enepaTuBHOCTb. ITO He
eIMHCTBeHHbII npumep demepaTUBHOCTU. Tak, HAaIpuUMep, PsIAOM aBTOPOB
OTCTaMBaeTCSI MIess O MEXIYHApOOHON [TOTOBOPHOI ITPaBOCIOCOOHOCTH
CyObeKTOB (efepaliiii, B T. 4. ¥ aBCTPUIICKMX 3eMeJib!l.

B cooTBetcTBUM C § 29 PernamenTta HaloHa/MbHBIN COBET M30MpaeT U3
COCTaBa CBOMX WIeHOB ['71TaBHbI/I KOMUTET, MPU 3TOM OOJ/KEH YYUTBIBATHCS
MIPUMHLUUII  TPOMNOPLMOHAJBHOITO  MpeacTaBuUTenbCcTBa. K OCHOBHBIM
00513aHHOCTSIM ['JTaBHOrO KOMMTETa OTHOCSTCS: 1) JOCTMKEeHMe COrIalleHus
¢ ®enepaibHbIM [IpaBUTEILCTBOM OTHOCUTEJIBHO MpeacTaBuTesiein ABCTpuUmn
B Komuccum, Cyme cmpasemimBoctu, Cyme rmepBoii uHCTaHuuu, Cyme
aynutopoB 1 CoBeTe AMPeKTOPOB EBpoIeiickoro MHBECTUIIMOHHOTO OaHKa (B

cooTBeTCTBUMM €O CT. 23¢ KoHcTuUTyuumn); 2) [gadya KOMMEHTapueB

11 Cm. ILH. BupiokoB. O MeXIyHapOOHONM [ITOrOBOPHOJ IIPaBOCIOCOOHOCTM CYOBeKTOB Poccuiickoii
Denepauyy // I3BecTus BhICIINX YUeOHBIX 3aBemeHmii. [IpaBoBemenme. 1998. N 2. C. 35.
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OTHOCUTEJIbHO IPOoeKTOB EBpomneiickoro Corw3a (B COOTBETCTBUM CO CT. 23e U
23f KoHcTutynumu); 3) mpenBapuUTebHOe OOCYKIeHMe I10 BOIIPOCY
npoBefeHuss pedepeHayma (B COOTBeTCTBUM cO CT. 49b KoHcTutyuumn); 4)
OOCTVXXKeHue coraameHnsas ¢ @epepanbHbiM  [IpaBUTE/NILCTBOM WM
QdenepalbHbIM MMHUCTPOM, €CJAU JOCTUKEHME TaKOro CoOrJalleHus
MpeayCcMOTpPeHO (denepasbHbIM 3aKOHOM (B COOTBETCTBMM CO CT. 55
KoHcturyuun); 5) monyuenme otuétoB demepanbHoro IIpaBuTenbCcTBa MU
®enepabHOTO MMHUCTpPA €CJIM 3TO MpeaycCMOTpeHO (eaepaibHbIM 3aKOHOM
(B COOTBETCTBUM CO CT. 55 KoHCTUTYLIMMK); 6) BBIABMKEHME KaHAMIATYPhl Ha
noct IlpesupeHTa ayguTOPCKONM CIyskObI (B COOTBETCTBUMM CO CT. 122
KoHcTuTy1iun); 7) BeIABMKEHME KaHOMOATOB Ha AOJ/DKHOCTb UJIeHOB oduca
VIIOTHOMOYEHHOTO [0 IIpaBaM uYeJjioBeKa (B COOTBETCTBUM CO CT. 148g
KoHcTutyumun), 8) BoIABUKEHME CIIMCKA KAaHAUIATOB HA OOJ/DKHOCTh UJIEHOB
rapJlaMeHTCKOM KOMMcCHMM TI0 Bompocam (denepanbHOii apmumu (B
CcOOTBeTCTBUM C § 4 3akoHa 06 o6opoune!?). B coorBerctBuM ¢ § 31
PernameHnTta, I[71aBHBII KOMMTET WM30MpaeT IIOCTOSIHHO JeiCTBYIONINIA
IMOAKOMMUTET.

B coorBeTcTBUM ¢ § 32 PersmameHTa sl Liejieil mpeaBapuUTeEIbHOrO
00Cy>kIeHMsI HallpaBJIeHMI NesTelbHOCTM HalMoHa/lbHbBI COBET M30Mpaer
Komurersi. Ha paHHblii MOMeHT B HaljMoHaibHOM COBeTe [€iCTBYIOT
caenyrolye KOMMUTETBI: I0 TPYAOBBIM M COLMAJbHBIM BOIPOCAM; I10
BHEIIHEe! ITOJIUTUKE; II0 CTPOUTENIbCTBY; OIOMKETHbII KOMMUTET (Takxke
OeiCTBYEeT MOCTOSHHBIN ITOJKOMMUTET OIOJKETHOrO KOMMTETA); IO Jejam

CeMbl; d)I/IHaHCOBbHL/’[ KOMMUTET,; IIO HAYYHbIM MCCJIE€OOBAHMAM, MHHOBALIMSM

12Wehrgesetz 2001 // BGBI. 2001 1. N¢. 146.
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M TEeXHOJIOTUSIM; TIPOLIeAYPHbBI KOMMUTET; 10 BOIIPOCAM 3APaBOOXPAHEHUS;
10 BOIIpOCaM COOJIIOIeHNsT paBeHCTBA; IJIaBHbIV KOMUTET (Takke JeiCTBYeT
IIOCTOSIHHBII MOJKOMMTET); IIOCTOSHHBI ITOAKOMMUTET II0 BOMNpOCaM,
kacawmmMmcs EBporeiickoro Coro3a; KOMUTET II0 MMMYHUTETY; 10
BHYTPEHHUM [ejiaM (TakKe OeVCTBYeT IOCTOSIHHBIN MOJAKOMMUTET); KOMUTET
rpaBoCyAusi; IO 3allluTe IIpaB IOTpeduTeseil; KOMUTET II0 KYJIbTYpE;
KOMMTET I10 HaIlMOHaJIbHOJ O000pOHe (TakkKe [eiiCTBYeT IIOCTOSIHHBIN
MOJAKOMMTET); 10 CeJIbCKOMY U JIECHOMY XO3SI/CTBY; 10 TIpaBaM 4eJIOBeKa; 1o
MNeTULMSIM U TPAKIAHCKMM MHULIMATUBAM; PEBU3MOHHBII KOMUTET (TaKXKe
OeMCTBYeT IOCTOSIHHBIN MMOAKOMMTET); II0 [ejlaM CIIOpTa; IO Typu3my; IO
9KOJIOTHUYEeCKOM ITOJIUTUKE; 10 06pa3oBaHMIO; 10 BOITpOCaM
HECOBMECTMMOCTU  JOJDKHOCTEV;  KOHCTUTYLUMOHHBINI ~ KOMMTET; IO
TPAHCIOPTY; KOMMTET TII0 J[ejJilaM HapOgHOW  aABOKaTypbl; IO
IIPOMBINIVIEHHOCTM ¥ 3KOHOMMKE; II0 HayKe; IMOCTOSIHHbI COBMECTHBIN
KOMUTET, CO3JaHHbII B COOTBeTCTBUM ¢ 8§ 9 (demepasbHOro
KOHCTUTYLIMOHHOTO 3aKOHa «0 (uHaHcax!'®»; cleICTBEHHbIi KOMMUTET IO
6oprbe c Koppymuuei. B coorBercTBUM ¢ § 32b PermameHTa KayKAblii
Komurer umeeT CBOW TMOCTOSHHO MOEMCTBYIOIIMI IOOKOMUTET. Tak,
TIOCTOSAHHBIN MOAKOMUTET 1o BompocaM EC — coctout u3 16 4jieHOB IOf,
npeacenaTeJ IbCTBOM BTOPOro Ipe3uaeHTa HalmoHaabHOTO coBeTa.
3aKOHOZATE/IbHbIM IIPOLeCC B ABCTPUM UMeeT P CYIeCTBEHHbIX
ocobeHHOCTel, Haubojiee SgpKass M3 KOTOPBIX — OSTO IIPaBO HAPOIHOIM
3aKOHOJaTeJIbHO VHULIMATUBBI. 3aKOHOITPOEKTHI BHOCSITCSI B

HauyuoHanbHbIN COBET. HpaBOM 3aKOHOJATe/JbHOM MHULIMATUBBI O6J'I&,IL8.IOTI

13 Bundesverfassungsgesetz iiber die Regelung der finanziellen Beziehungen zwischen dem Bund und den
tibrigen Gebietskorperschaften (Finanz-Verfassungsgesetz 1948 — F-VG 1948) // BGBI. 1948. N¢. 45.
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meryratbl HallMOHa/nbHOTO COBeTa, He MeHee OOHOM TpeTu [emyTaTOB
@epnepanbHOTO coBeTa, (enepanbHoe [IpaBuUTenbcTBO. Takke BO3MOXKHA
HapoAHas 3aKOHoJaTejbHas MHUIMATVUBA. DedepasbHbIi COBET MOXET
BHOCUTb B HallMOHa/IbHBI COBET 3aKOHOMATe/bHbIEe IIpenjioKeHMs uepe3
@enepanbHOE MPaBUTENbCTBO. Kaxkmoe mpeiokeHue, TTOCTYIIMBILIEe OT CTa
THICSY I'PaskaaH, 00/IafaoIMX MTPaBOM Toj0ca, MU OT OJHOM IIEeCToi YyacTu
rpakmaH Tpex 3eMejb, OOjamaloluxX IIpaBoM rosioca (HapomaHast
MHUIMATUBA), MO/SKHO ObITh TepemaHo lleHTpasibHOV M36MpaTeabHOM
KoMuccueit Ha oocykaeHne HaimmoHanbHOro coeta. O6/amaomuM IIpaBoM
rojoca IIpU OCYIIEeCTBJIEHMM HAPOJHONM 3aKOHOAATE/JbHON WHUIIMATUBBI
SIBJISIETCS TOT, KTO Ha [JeHb Yy4yaCTusi B HApOAHOM 3aKOHOAATeJbHOM
MHUIMATUBe o6jajaeT M30upaTeabHbIM ITpaBOM B HallMoHa/IbHbBIN COBET U
MIMEeT OCHOBHOE MeCTO KMTEJIbCTBA Ha TEPPUTOPUM OOLIMHBI B Demeparinn.
[IpenokeHue, BbIABUTaeMO€e B MOPSAKe HAPOOHOW MHULMATUBBI, OOKHO
ObITh MpencTaBIeHO B ¢opMe 3aKOHOMpPOeKTa. Bompockl HapoaHOI
3aKOHOIATe/JIbHOM MHULIMATUBBI AEeTaJIbHO YPeryJaupoBaHbl B OMHOMMEHHOM
3aKoHe !4,

10. B. Topo1 oTmeuaer, UTO AJs QedepaTUBHBIX TOCYIapCTB 3amagHo
EBpormnbl xapakTepHa MnapJjiaMeHTCcKas ¢opma mpaBjieHus, MpeacTaB/sIoNnast
coboil «causgHue Bacrtei»'. Jlymaercs, IlapiaameHT u IIpaBUTEIbLCTBO
ABcTpuu 00/1a0al0T OAMHAKOBBIM  <«MHMIIMATUMBHBIM  IIPpaBOM», T.e.
BO3MOKHOCTbIO BHECTU 3aKOHOIIPOEKT IIpaBUTeNbCTBO MpaKTMUECKM BCeraa

IIPUBA3aHO K ITapJIaMEeHTCKNM O6CY)K,U,€HI/I$[M.

4 Volksbegehrengesetz 1973 // BGBI. 1973. N2. 344.
1510. B. Toporr. IIpuHIAIIBI OpraHM3aumy 1 GYHKIMOHMPOBAHMS MHCTUTYTA 3aKOHOATeIbHOTO IIPOLecca B
(demepaTuBHBIX rocymgapcTBax 3anagHoii EBpomnbl // Poccuiickuii opuanyeckuii sxypHaia. 2005. N2 4. c. 71.
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183 memyrtaTta HalmoHa/JbHOTO COBeTa M30MPAIOTCS HA ISITUIETHUMA
CpOK IIOCpeaCcTBOM BCEHApPOJHOTO roJIOCOBaHMS. Bb160pBI
periaMeHTMpoBaHbl 3aKoHOM «O BbI6opax B HallMOHa/IbHBIA COBET!®».
36upaTeabHbIM IIPaBOM 00JIaJaioT Bce TpaxkaaHe ABCTpuu, JoCcTuUrimme 16-
JIeTHEro BO3pacTa, roJI0COBaHMe UIET I0 MapTUMHBIM cIiMckaMm. s 1esein
rOJIOCOBAHUS TEPPUTOPUS CTPAHbI pa3zejieHa Ha OEeBSITh PerMOHAJIbHbIX U 43
JIOKAJbHBIX M30MpaTeabHbIX OKpyra. IIpu ompepesneHuM KoJudecTBa MeCT,
KOTOpbI€ [OCTAHYTCS IAPTUM, YUUTBIBAETCS UMCIEHHOCTb HaceJleHUs
1306upaTeIbHOIO OKpYyTa.

62 Jeryrara demepanbHOro coopaHus 130MpaloTCcs
3aKOHOJATe/JbHbIMM OpraHaMmu 3emenb ABcTpum (Jlamgraramu). Cpok
TIOJITHOMOYMI [OeIyTaTOB COCTaBJSIET OT YeTbhIpEX — [0 1IeCcTu JieT, B
3aBUCMMOCTM OT CpOKa T[IOJITHOMOYMI1 JIaHATara, YCTAaHOBJIEHHOTO B
KOHCTUTYLIMSAX  KOHKpeTHbIXx  @PepepanbHbix  3eMenb.  KoimuecTsBo
MpeacTaBUTeNei, IeJernpyeMbix eaepaabHbIMU 3€MJISIMI, BAPbUPYETCSI OT
TpPEX — A0 12 menmyTaToB, B 3aBUCUMOCTU OT UYMCJIEHHOCTY HAaCeJIeHUs 3eMJIN.

[Tomutuyeckme mapTUM PerucTpUpyrOTCI B COOTBETCTBUM C 3aKOHOM
«O maptuax»!’. A. JleiiixapT oTMeuaeT, 4TO B ABCTPMM, BIPOUYEM, KaK U B
psiie OPYrMx TOCymapCTB, B HacToOsINee Bpems HaOI0maeTcsl TeHIEeHIMS
ycuieHuss MHoromaptuitHoctu'®. Ha HacTosmmii MOMEHT B ABCTpUM

3apeructpupoBaHo 6osee 800 mapTumii'®.

16 Bundesgesetz iiber die Wahl des Nationalrates (Nationalrats-Wahlordnung 1992 — NRWO) // BGBI. 1992.
Ne. 471.

17 Bundesgesetz iiber die Aufgaben, Finanzierung und Wahlwerbung politischer Parteien (Parteiengesetz —
PartG) // BGBI. 1975. N2. 404.

18 [TapTuu 1 BBIOOPBI: XpecToMaTust / OTB. pef. u cocT. H.B.AHoxuHa, E.10. Menemkuna. —-M.: UHUOH, 2004.
49.1. —C. 35.

Y URL: http://www.parlament.gv.at/ENGL/PERK/PK/PP/ (IaTta obpamienns: 24.09.2013).
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B HacTOAlIMIT MOMEHT MeCTa B HAl[MOHAJILHOM COBEeTe MMEIOT IIEeCTh
MOJIMTUYECKUX mnapTtuili u rpynm: Couuan-gemMoKpaTuyeckasi MapTHUs
ABctpun?®® (57 memyratoB), ABcTpuiickas HapomHa maptusg? (51 memyrar),
ABcTpuiickasg maptusi cBo6ompr?? (34 pemyrara), ANbSHC 3a Oymyiiee
ABctpun?® (17 memyratoB), Ilaptus 3enénsix** (20 memyratoB), CBoGOmHAs
naptusgs B Kapuntun®® (3 pemyrara). bamaHc MOAMTUYECKMX CUT B
dbenepanbHOM cosere OTJINYAeTCS HEe3HAUUTEJIbHO: Counan-
oeMoKpaTuyeckas rmaptusa ABCTpum — 22 peryrata, ABCTpUIICKAsS HapOOHA
napTusi — 27 mgemyTaToB, ABCTpuiickasi mapTusi CBOOOAbI — 7 HeImyTaToB,
[Taptust 3enéubix — 3 pemnyrara, CBobGomHas mapTusi B KapuHtum — 2
oeryTaTa, Takke IIpeJCTaB/JeH OAMH JeIyTaT OT IpaskgaHCKoro dopyma
ABcTpun?®. B EBpoIieiickoM IapjaMeHTe KapTMHA BBITISAUT CJIeIYIOIIM
obpa3oM: 5 merytaToB IpeacTaBieHo OT Colyan-aeMoKpaTUIeckoii mapTum
ABcTpuM, 6 — OT ABCTPUIICKOM HAPOOHOM IMapTuu, 2 — OT ABCTPUICKONM
napTum cBo6oabl, 1 — OT AnbsiHca 3a Oymyinee ABCTpUM, 2 — OT 3€JEHBIX U 1
— or cricka JJokropa Maptuna?’.

Takum oOpa3om, IlapiamMeHT ABCTpUM UMeeT psd  SIPKUX,
crieli@rUeckMx OCOOEHHOCTEN, OTJAMYAIIINX €ro OT aHaJOTMYHbBIX
CTPYKTYp B JPYIMX CTpaHaxX M [ejaliMxXx 000CHOBAHHBIM JaJibHelilliee

MccaemoBaHye JaHHO TeMBI.

2 Sozialdemokratische Partei Osterreichs // URL: www.spoe.at (Jarta o6pamenns: 24.09.2013).

2 Osterreichische Volkspartei // URL: www.oevp.at (JaTta o6pamenns: 24.09.2013).

22 Freiheitliche Partei Osterreichs // URL: www.hcstrache.at (Jarta o6pamenns: 24.09.2013).

% Biindnis Zukunft Osterreich // URL: www.bzooe.at (JaTa o6pamenns: 24.09.2013).

24 Die Griinen — Die Griine Alternative // URL: www.gruene.at ([ata oopamienns: 24.09.2013).

% Die Freiheitlichen in Kérnten // URL: www.fpoe-ktn.at (Jata o6paienus: 24.09.2013).

% Biirgerforum Osterreich // URL: www.kundendienst.orf.at/programm/fernsehen/orf2/buergerforum.html
(OaTa o6paiuenust: 24.09.2013).

27 Liste Dr. Martin — Fiir Demokratie, Kontrolle, Gerechtigkeit // URL: www.weisse.at ([lata o6paiueHns:
24.09.2013).
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NMAPJIAMEHT COEOMHEHHOIO KOPOJIEBCTBA BEJIMKOGPUTAHUU U
CEBEPHON UPJTAHOUMU

EneHa CypMuHa“

AHHoTanusi: B crartbe VYKd3dHbl HOPMATHUBHO-IIPDABOBbIE€ aKThI,
periiaMeHTUpyromne 1eaTeJIbHOCTb BpI/ITaHCKOI‘O HapnaMeHTa. HpI/IBO,U,I/ITCSI
CTPYKTYpa HapnaMeHTa, TaKKe OIIMCaHa pa60Ta ITanaTsel 06H_[I/IH u IlanaTsel

JIopZioB 1 3aKOHOAATe/IbHBIN ITPOLIEeCC.

KinoueBbie cjoBa: ImapiaMeHT, I[lanara obmuH, Ilamara Jlopmos,

3aKOHOJaTe/JIbHbINM IIpoiecc.

PARLIAMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND

Elena Surmina®

Abstract: The article deals with legal acts, regulating business of
British Parliament. The structure of the Parliament and the legislative
process in the House of Commons and the House of Lords are also described

at the paper.

* CypmuHa Enena BmagumupoBHa. MarucTp Kadeapsl MeEXIYHApOTHOTO ¥ €BPOIECKOro IpaBa
opuandeckoro daxkynbTera BI'Y. E-mail: surmina_elena@mail.ru.
* Master of the Department of International and European Law of the VSU. E-mail: surmina_elena@mail.ru.
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[Tapnament CoeguHéHHOro KoposneBcTBa  Benmukooputanmm u
CeBepHoii VpnaHauu SIBJASIETCSI OOHUM M3 CTapeilliux MapjiaMeHTOB Mupa.
Ero yacTo Ha3bIBaIOT «IIpamMaTepbio» rmapjaMeHToB. OH ObII CO3/IaH B KOHILE
18 Beka M C Tex IIOp IPOJO/IKAET CBOI HENpepbiBHYIO paboTy Ha
MIPOTSIKEHMM BCei MOIUTHUUECKOM MCTOPUM CTPaHbI'.

[Tapnament CoegumHéHHoro KoposneBcTBa  Benukooputanumm u
CeBepHoii VpnaHauyu SBASIeTCS BBICIIMM 3aKOHOAATEJIbHBIM OpPraHOM B
CoenuuénnoM KoposieBcTBe 11 B KOpo/ieBCKMX 3aMOPCKUX TeppUTOpUIX:. OH
pacriosiokeH B BecTmuHcTepckom nBopue B JloHgoHe. IlapiameHT
eIMHOJINYHO 00jaaeT 3aKOHOJATEeJbHbIM IPEBOCXOJICTBOM M TE€M CaMbIM
obyazaeT abCOMIOTHONM BJIACTHIO HaA BCEMM JPYTMMU TMOJUTUUYECKUMU
opraHaMu B BequkoOpuTaHuu U Ha ee TepPUTOPUN.

OcobeHHOCTBIO bBpuTaHCKOro IapjamMeHTa SBJSeTCSI TO, 4YTO €ro
IesTeIbHOCTh OCYIIECTBJISIETCSI B paMKax HenwucaHoi KoHcTuTyuuu. AKTa,
KOTOPBIN ObLT Obl OGUIMaJIbHO IPOBO3rjailieH OCHOBHBIM 3aKOHOM, B
BenukobputaHumu He cyiiecTByeT. OTCYTCTBME €IMHOTO IMCAHOI'O TeKCTa
TIO3BOJISIET TOBOPUTH O TPEX COCTABJSIONIMX OPUTAHCKON KOHCTUTYIIMMA:
CratyTHoe T1paBo (Statute Law), O6mee mnpaBo (Common Law),

KOHCTUTYLIMOHHbBIE corJialeHus (Constitutional conventions).

! Cm. Tanymko [O.B. IIpaBoBble M MHCTUTYILMOHHBIE OCHOBBI B3aMMOAENCTBUSI EBpomeiickoro corwsa u
Wpnangum / [1.B. Tanyiko. — BopoHesx : UIILI BI'Y, 2008 .— 187 c.
2 Website of the UK’s Parliament // URL: www.parliament.uk (Jarta o6pamenns: 15.10.2013).
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COOTBETCTBEHHO, WCTOYHMKAMM KOHCTUTYLIMOHHBIX HOPM  SIBJISIIOTCS:
CTATyThI; Cy/leOHbIE TIPeleIeHThI; KOHCTUTYLIMIOHHBIE COT/IallleHs >,

CyIiecTByeT JTOKYMEHTBI, peryaupyloiye paboTy mapjsaMeHTa: AKT O
napjgamenTe 1911 romga, AKT 0 nmapiameHTe 1949 roga, AKT O OXKM3HEHHBIX
mapax 1958 roma, AKT o mapax 1963 roga, AKT o najarte o6MH (YIIpaBaeHue
nenmamu) 1978 roma, AKT 0 HAapOOZHOM MpencTaBuUTebCTBe, AKT o0 Ilajnare
nopaoB 1999 rona, AKT 0 KOHCTUTYIIMOHHOI pedopme 2005 roaa.

[TapnameHT BenMKOOGpUTAHUM CUMUTAETCS TPUEOMHBIM yUpeskIeHUeM,
Kyzna Bxonat IanaTa o6miuH, [TagaTa J1opaoB 1 MOHapPX.

Bo3rnapiseT  mapJiaMeHT ~ MOHapX, OH  SBJISI€TCS  rapaHTOM
CTaOMIBLHOCTU B 0011IecTBe. MOHapX — JIMIIO HEIIPUKOCHOBEHHOE, OH JTOJIKEH
OBITh TMOJUTUUECKM HENTPaJbHbIM, He SBJSIThCS UJIEHOM  KaKo¥i-a1bo
napTum, TPUOEPXKUBATHCSI OMNpefe/leHHON peauruyu — aHIVIMKAHCKOM
IIPOTECTaHTCKO*.

[TamaTa OOIIMH SBJSETCSI AeMOKpaTMUecKu u306MpaemMoil IanaToii.
BbIOOpBI MTPOUCXOMST ITyTeM BCEOOIEro TaiiHOrO IOJIOCOBAHMSI HAa OCHOBE
Ma>KOPMUTAPHOM CUCTEMbI OTHOCUTEIbHOIO OOJIBIIMHCTBA OJJHOBPEMEHHO Ha
BCEJl TepPUTOPUM CTPAHbI MJIU Ke TOTOTHUTEIbHO B OTAe/IbHO M30paeMoM
OKpyTe Py HeOOXOAMMOCTH. B cOOTBeTCTBUM € YacThio 2 AKTa O HAPOJHOM
MpenCTaBUTENbCTBE, JINILO, KOTOPOE BbIABUraeT CBOK KaHAMUAATYPY Ha
BbIOOpPHI B [lanaTy OOIIMH, JO/DKHO IPEeACTaBUTh TJOKYMEHT O BbIABMKEHUN,
cofepsKallMii TMUYHbIe CBedeHMs KaHAuIaTa, a Takke HeoOXOIMMO BHECTU

3aJior, KOTOprZ He 6Y,U,€T BO3BpallleH, eCjIM KaHAnaarT Ha6epeT MeHee

* KOHCTUTYLIMOHHOE TIpaBO 3apybekHBbIX CTpaH: YueOHMK i By3oB / Ilom obmi. pen. wi.-kopp. PAH,
M.B.barnas, 10.1.JIeii60, I.M.DuTMHa — 2-U3[,., tepepab. — M.: HOPMA, 2005 — c. 496.

4 KoHcTuTyuMst 3apybeskHBIX TOCYyIapCcTB: yue6HOe mocobmue/ coct. cb., mep., aBT.BBEA.M BCTYILCT.
B.B.MakiakoB — 5-e u3f,., mepepa6. 1 gon. — M.: Bonbrepc Kinysep, 2006 — c.10.
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YCTAHOBJIEHHOTO 3aKOHOM TIIpOlLleHTa ToJIOCOB u30buparesneit. Uucio
1n30upaeMbIXx mernyTaToB [lajaThl OOHIMH PaBHO KOJMUYECTBY M30MpaeMbIX
OKpYroB. B HacTosiInee Bpems, 10 UTOoram IocjaenHux Bbi6opoB 2010 roxa,
OemyTaTCKuii Kopmyc cocTaBiasgeT 650 uineHoB. Ompefnesnsiss COCTaB
memyTaTckoro Kkopiryca IlasaTel O6HIMH, cjeayeT MMeETb B BUAY JBa
OCHOBHBIX (pakTopa: a) IMapTUIHYI0 MOPUHAIJIEXKHOCTb JeryTaTa; o0)
perMOHa/JIbHOE TIpeNCTaBUTENbCTBO. UeHbl MapjgaMeHTa He BIIpaBe
OIHOBpeMeHHO u36upaTbcs B IlajaTy JOpmoB, OJHAKO MOTYT BXOAUTH B
COCTaB MpaBUTENbCTBA, KOTOpoe QopMupyetrcssi IO MOpeAcTaBIeHUIO
rpemMbep-MuHUCTpa. POpMaabHO MapjaMeHT He yyaCTByeT B Ha3HAYeHUU
rpeMbep-MUHUCTpA — O3TO IIpeporaTMBa MoOHapxa. Ha mpakTuke MoOHapx
MOXeT Ha3HAauYMTh I[JIaBOW IIpaBUTEJbCTBA TOJBKO 4YjieHa TOW MapTHUu,
KOTOpasi MMeeT OOJIbIIMHCTBO B MapjiaMeHTe, TTOCKOJIbKY B COOTBETCTBUM C
KOHCTUTYLIMOHHBIM O00bIYaeM MpeMbepP-MUHUCTPOM CTAHOBUTCS JIUIEP
napTuu, IOJyYMBIIEl OOJIBIIMHCTBO MaHmaToB B Ilajmate o6muH. B
cooTBeTCcTBUM C 87 AKTra o0 mnapjgameHTe 1911 roma, CpoK IOJHOMOYMUI
rapJiaMeHTa COCTaBJIsIeT ISITh JieT. Ha mpakTuke mMMeeT MeCTO OOCPOYHOTO
pocmycKa nmapjgaMeHTa.

Cnuxkep ITanaThl 00IIMH M30MpaeTcs MajaToi U3 YMcla CBOMX UJIEeHOB.
OTO MOJIKHOCTHOE JIMIIO MCTOpUYecky o6jamaeT OOJbIIMM aBTOPUTETOM U
MUrpaeT BaXKHYIO Pojib B paboTe mapjgameHnTa. OH He yyacTBYeT B JiebaTax 1 He
MOXeT IIpMHaAJieXXaTb K OIpeneJieHHOM MNapTUM II0C/jie BCTYIUIEHUS B
OOJDKHOCTb, Yy HEro HeT IIpaBa BBICTYIIATb Ha 3acelaHMsIX MajaTbl U
y4aCTBOBATh B roJioCOBaHMM. VICK/IIOUeHMe COCTaBJsIeT CcyJyali, Korga rojoca
OeIyTaToB pa3desitoTcs IOPOBHY. K OCHOBHBIM ITOJTHOMOYMSIM CIIMKepa

OTHOCUTCA, BO-II€PBbIX, obecrieueHye B3auMogencTBus IlamaTel O6IJ_U/IH C
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MoHapxom u IlamaTel o6mmuH u [lajaToit  JIOpAOB, BO-BTOPLIX,
OCYIIIeCTBJIEHME OpTaHM3alMOHHOTO pykKoBojcTBa I[lamaTtoit. B paboTte
Crivkepy mOMOTarT TP €ro 3aMeCTUTeNS U KIIepK.

Bompockl moagepskaHus Iopsiika M obecriedyeHMs 6e30IIaCHOCTU B
[TanaTe O0OLIVH BO3JI0KEHBI HA MIPMCTABA.

[Tanata oOWIMH BKIHOUYaeT B cebs: «1) komwureTbl Bceit IlanmaTsl
(Committees of the whole house) — sto ITasaTta o6GIIMH B MOJTHOM COCTaBe,
3acefaHye KOTOPOro MpPOBOAMUTCS He Ioh, PyKoBoACTBOM CriMkepa, Kak
00BIYHO, a BO TIJlaBe C WM30MpaeMbIM Ipeacenarejaem, 2) IMOCTOSTHHbIE
komuTeThl (Standing Committees) — dopmupyiorcs KomureTom 1o oréopy B
cocTtaBe 16-50 merryTaToB AJ11 pacCCMOTPEHMSI KOHKPETHBIX 3aKOHOIIPOEKTOB,
3) orobpaHHble KomuTeThl (Select Committees) — GopMupyloTcss U3 4ucia
IeIyTaToOB MOCje KOHCYIbTalMii C PYKOBOAUTEISIMMU MTapTUITHBIX Qpakiuii 1
OCYLIECTBIISIOT PYHKIMM, HejernpoBaHHble uM [1anaToit 06mmH»°.

[lanaTa sOopAOB He wu30MpaeTcsl HacejleHueMm, a (GOPMUPYETCS TI0
Hac/JIeCTBEHHOMY MPUHIMITY, KOTOPbI [momojHseTcss Bbibopamu. OHa
BKJIIOUAeT B CebOsl MYyXOBHBIX JIOPJIOB (BbICIIEe MTyXOBEHCTBO aHIVIMKAHCKOJ
LIepPKBU), JIOPAOB-IOPUCTOB, HAC/IeICTBEHHbIE MAPBI U MMOKU3HEHHBIE M3PbI. B
1999 romy Obl1 mpuHAT 3akoH O IlajaTe JOpPHOB, KOTOPbIN MCKIHOUMII
BO3MOXHOCTb CTaTh wieHOM I[lanmaTel JIOPAOB B CWIY HaC/IAeOCTBEHHOCTMU,
OIHAKO, CTOUT OTMETUTb, YTO MPenyCMaTPUBAETCS PSAL UCKIIOYEHUI U3
5TOrO IpaBuia. B cooTBeTCTBUM ¢ AKTOM O MOXM3HEHHbIX Mapax 1958 rona,

Juna, mMerommne 60bIIIVIE 3aCJIYTU 1Iepen KOpOHOI‘/JI, IMOJIYUalOT TUTYIJI 6ap0Ha

> KOHCTUTYLIMOHHOE IIpaBo 3apybeskHbIX cTpaH: Yue6HMK mjas By3oB / Ilop obiu. pex. ui.-Kopp. PAH,
M.B.Barnas, 10.1.JIeii60, JI.M.DuTMHa — 2-e u3g., nepepab. — M.: HOPMA, 2005 — C. 517.
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MU 6apoHecchl U TOKM3HEeHHOe MecTo B Ilanate jmopmoB. Tutyn mapyercs
MOHapXoM M0 peKoMeHaauuu [lpeMmbep-MUHUCTpA.

[TaymaTy JiopmoB Bo3r/iasiseT Jlopa-KaHIjiep, KOTOPbIi Ha3HauvaeTCs
MOHapXOM IO IpeajaokeHuIo [IpeMbep-MUHMUCTPA CPOKOM Ha MATh JeT. Tak
KaK OH He u3bupaetcst [lapaMeHTOM, TO Y HErO MeHbIIle TTIOJTHOMOYMIi, YeM
y Cnukepa Ilamatel o6muH. TeM He MeHee OH BBINIOJHSIET BaskKHEMIIIME
GYHKLIMM B pa3aMUHbIX 00ACTSIX TOCYJapCTBEHHON KU3HU. JlopHa-KaHIIep
MMeeT ABYX 3amMecTuTeneii. Koropsie nsbupatorcst I1amaToit Kaxkablii rof, B
Hayaje CeCCUMN.

Ha IlasaTy /10paOB BO3JIOKEHBI 3aKOHOJATe/JbHbIE, KOHTPOJIbHbIE U
cynebuble ¢yHkuuu. Ilamata JlopmoB ydYacTByeT B 3aKOHOJATEJIbHOM
rpoliecce, a MMEeHHO: BHOCUT IIOTIPaBKM B 3aKOHOIIPOEKTHI; MMeeT MpaBoO
OTKJIOHUTh 3aKOHOIIPOEKT, MPpUHSTHIN [lamaToit 0OIIMH; M3ydyaeT YacTHbIE
3aKOHOMPOEKTbl M aKThl MJeJerMpoOBaHHOIO 3aKOHOHaTe/NbCcTBa. I[locre
BeneHus Akrta o napiamMeHte 1911 roma mpaBa JOpAOB CYIIECTBEHHO
orpaHnumMInCch. HeKoTopble 3aKOHbI MOTYT IIPUMHMMATbCS 0e3 coryiacust
[TanaTel nopmoB. UTo ke KacaeTcs Owieit (MHAHCOBOTO XapakTepa, TO
[TanaTa JOp/IOB He MMeeT ITOJHOMOYMI MHULIMUPOBATh OMJIJIb, CBSI3AHHBIN C
HajJloTaMM M HaJIoroobyioskeHnemM uiau owmuieM o JToBepunu. OuHAHCOBBIE
3aKOHOIIPOEKThI BHOCSTCS JMilb B [TasaTy oOLIMH.

CornacHO AKTYy O KOHCTUTYLMOHHOM pedopme 2005 roma cymedHbIe
dyukuun IlamaTel JOPAOB MepemalTCs CO3JaHHOMY BepxXoBHOMY cCyay
Benukooputanumu. Taxke Obiia pedopMupoBaHa HOMKHOCTH Jlopma-
KaHIJlepa, YCTPaHMB €My  BO3MOXKHOCTb  ObITb  OZHOBPEMEHHO

IIpaBUTEJIbCTBEHHBIM MUMHUCTPOM N CY,U,I)éf/I.
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3aKOHOIIPOEKThI, KOTOpPble paccMaTpuBaioTcsl B IlapiamMeHTe MOKHO
paszieIMTh Ha TPU OCHOBHbIE IpyIIbl: 1) mybanuHbie 6uaau (Public Bills); 2)
yacTHble 6yiu (Private Bills); 3) cmemannablie 6mmau (Hybrid Bills).

3aKOHOIIPOEKThl pacCMaTPMBAIOTCI B TpexX uTeHusIX. Ha mepBom
yTeHMe JernyTaTaM OOBSIBJASETCSI Ha3BaHME 3aKOHOIPOEKTa, 3aTeM OH
pacrevaTbiBaeTCs M JEIyTaThl MOJYy4YaloT ero B pyku. Ha BTOpoM uTeHUMU
yepe3  OBe-TpM  HeJIedM  pacCMaTPuUBAIOTCS  OOIIMe  ITOJIOKEHMUSI
3aKOHOIIPOEKTa, Jajee OH IlepelalTcs B KoMuTeThbl IlanmaThl, rae ero
TIIATe/JIbHO M3Yy4yaloT AemyTaThl M 3KCHepThl. B Tperbem uTeHue Crmkep
CTaBUT IIPOEKT Ha rosiocoBaHme. Ecim oH omobpsieTcsi GOJbIIMHCTBOM
roJIoCOB, TO HarpasJjsercs: B [lanaTty ynopmos. Eciu [Tanata 1opaoB BHOCUT
TOMNpaBKM, TO OHU 00cykmaioTcs B Ilanmate ob6bmiuH. Kak mpaBuio, BOIpoc
pelaeTcs myTemM KOMIIpOMMCca MeXAy ABYMs majnatamu. Eciu ke cornacue
He TOCTUTHYTO, TO IlamaTa JOpaoB BIpaBe OTJIOKUTh 3aKOHOIIPOEKT Ha Iof,
no (GMHAHCOBBIM BoIlpocaM Ha Mecsi. Eciu obe manaTbl IPUHUMMAIOT
3aKOHOMPOEKT, TO OH HaIpaBJsSIeTCsl MOHApXy M IIOC/ie ero OJ00peHus
Myo/IMKyeTcst B 0GULIMaTbHOM U3TAHMUM M CTAHOBUTCST 3aKOHOM.

B Teopun, BbicIIasi 3aKOHOAaTeAbHAas BJAACTb IIPUHAJIEXUT KOPOJIeBe B
[lapsaMeHTe, HO Ha IIpakTHMKe B HaCTosIlee BpeMms, peajibHas BJIACTb
npuHanaeskuT Ilagate obmyH. MoHapx, KaK MMPaBuiio, OeiCTBYET IO COBETY
rpeMbep-MUHUCTPA, M ToJHOMOuUMsl IlajaTel JIOpIOB B COBPEMEHHOI
MCTOPUM OrpaHMueHbl. [JIaBHYI0O poOJib B VIIpaBJIeHUM CTPaHON WUrpaer

[IpeMbep-MUHUCTD.
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NMAPJTAMEHT PECNYBJIKU CJIOBEHUA
KceHua dépgoposa’
AHHoOTanusA: B cTaTbe omyMcaHbl BOIIPOCHI OpraHm3alum, CTPYKTYPbl U
dyukumonupoBauust IlapiamenTta Pecryonukyu CaoBeHMM, HOPMAaTUBHO-

IIPpaBOBbIE dKThbI, pEIVTIAMEHTHUPYIOIIME €TI0 OeATeJIbHOCTD.

KinroueBnie ci1oBa: CJIOBQHI/IH, IIapjiaMeHT, 3aKOHOTBOPUYECTBO.

PARLIAMENT OF THE REPUBLIC OF SLOVENIA

Ksenia Fedorova®

Summary: The article describes problems of organization, structure,

functioning of the Parliament of the Republic of Slovenia, legislative acts,

regulating activity of Slovenian Parliament.

Keywords: Slovenia, parliament, legislation.

Kouncturyumst CinoBenum 1991 roma (Ustava Republike Slovenijel!),

IIPpUHATaA IIOCJI€ TOI'O KakK peCHY6JII/IKa IIpOBO3I/IaCJia He3aBUCUMMOCTb U

" ®énopoBa Kceumss CepreeBHa, comckaTeab Kadeapbl MeXKIYHApOIHOTO ¥ eBpOMeiCcKoro IpaBa
opuandeckoro gaxkynbrera BIY.

* Postgraduate student of the international and European law chamber, VSU.

' Ustava Republike Slovenije // UL st. 33, 28. 12. 1991.
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Bbixon, u3 Coumanuctudyeckoin ®emepatuBHOi Pecny6nukm IOrociaaBusi?,
omnpepnensieT CnoBeHUIO Kak  demMokpamuueckoe  20Cy0apcmeo C
rapjamMeHTapHO ¢opmoit mpaBiieHMs. B pycCKOSI3bIUHOI JMUTepaType Ha
HACTOSIIIMII MOMEHT CYIIeCTBYeT MaJlo MyOGaMKaiuii, ITOCBSIIEHHBIX
rocymapcTtBy u mpaBy CaoBeHMM, MOITOMY TeMa pabOThl IpenCcTaBJIsSIeTCs
aKTyaJIbHOJI .

[TapamenT CinoBenunu (Parlament Slovenije — cl0OBeHCK.) COCTOUT W3
IByx majnat: TocymapcTBeHHOro coOpaHust (cioBeHcK. — Drzavni zbor) u
T'ocymapcTBeHHOro coBeTa (CI0BeHCK. — Drzavni svet).

locynapcrBeHHOoe CobpaHMe, TIIpeCTaBjsioliee CO00J  BBICHINIA
3aKOHOHaTeabHbIV opraH CiioBeHUM, COCTOUT 13 90 meryTaToB, M36MpaeMbIX
Ha OCHOBE e[IMHOM, IPSIMOM ¥ TalMHOM CUCTEeMbI I'OJIOCOBAHMSI CPOKOM Ha
yeThlpe Troga MO MNPOINOPLMOHAIBHON CHUCTeMe C MMHUMAaJbHbIM
KOJIMUECTBOM T0JIOCOB 4% OT 00l1Iero KojudyecTa rojocoB usbuparesneiil. B
[occobpanme Bcerga u30MpaeTcss II0 OJHOMY IIPeACTaBUTENIO  OT
UTAJbSIHCKOTO M BEHIe€pCKOI0 MEHBIIMHCTB II0 Ma>KOPUTApHONM CuUCTeMe B
IBYX CHelMaabHO CO3MaHHbIX M30upaTenbHbiX oKpyrax (cT. 80 KoHCTUTyI MM
Pecniy6nukyu CrnoBeHust u cT. 1 3akoHa «O BbeIOOpax B TocymapcTBeHHOE

Cobpanue»®).

2 Rezolucija o predlogu za sporazumno razdruzitev Socijalisticne Federativne Republike Jugoslavije //
Uradni list RS. — Ljubljana, 1991. — 22 febr. — N27. — S.267-268.

5 Cm. Buprokos I1.H. Momutuueckne nmaptum B CIOBeHMM: co3maHue U buHaHCHUpoBaHMe // EBpasuiickuit
opuandeckuii xxypaan. 2009. N2 11. C. 39-48.

bupokoB II.H.,, ®emopoBa K.C. IOpummueckme suila B pecrnydamke CIOBeHMSI: perucTpanyst u
dbyHKIMOHMpPOBaHWe // BecTHMK denepaJbHOTO OHOIKETHOTO  yupexkaenus «locygapcTBeHHast
perucTpaioHHas najarta npu MuHucrepcTse octuuium Poccuiickoit @epeparmm». 2011. N2 2. C. 45-53.
4Zakon o volilni kampanji (uradno preisceno besedilo) — ZVolK-UPB1 // Uradni list RS, st. 119/2006 z dne
20.11.2006

5Zakon o volitvah v drzavni zbor — ZVDZ // Uradni list RS, $t 109/2006 z dne 23.10.2006.
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Bri6opsl Ha 88 13 90 mecT B ['ocymapcTBeHHOe CoOpaHue MPOBOISITCS B
BOCbMM M30MparenbHbiX okpyrax (Kpaub, [TocToitHa, JIo6asHa genutcs Ha 2
okpyra, llene, HoBo-Mecto, ITTyit, Mapubop), Kaskaplii 13 KOTOPBIX Hajee
pasnmensiiorcsi Ha 11 pailoHOB C MPUOIU3UTEIbHO PaBHBIM KOJIMUYECTBOM
skuteneit (cT. 20 3akoHa «O Bbi6bopax B ['ocymapcTBeHHOe CoOpaHMe»).

Opranmsanusi paborsl CobpaHus, MOpSAOK GOPMUPOBAHMUS €ro
OpPraHOB M OCYIIeCTBJIeHME IIOJIHOMOYMI peryaupyrTcs PermaMeHTOM
(Poslovnik drzavnega =zbora — c/OBeHCK.), KOTOpbI/i IIPUHMUMAETCS
OOJBIIMHCTBOM He MeHee ueM 2/3 TOJIOCOB, €CAM Ha 3acemaHuu
TIPUCYTCTBOBAJIO 60Jiee MOJIOBMHBI IEITyTaTOB.

Cornacho cT. 20 PernamenTa®, Co6panme usbupaer Ilpemcenaresns u He
6ojiee Tpex ero 3amMecTuUTesIei, OIUH M3 KOTOPbIX B 00s13aTeIbHOM ITOpSIIKE
SIBJISIETCSI  TIpeliCTaBUTeJeM KpYyITHelilleil OMNIO3UIMOHHON  (QpaKIun.
[IpencenaTtenb mpencrasiser [occobpaHuMe M PYyKOBOAUT €ro paboToii:
CO3bIBAaeT U BeIeT CeCCuy, MOAMMUChIBAeT 3aKOHbI M MHbIE€ aKThl, OTBEYaeT 3a
KOHTAKThl U B3aumozeiictBue ¢ ['ocygapCcTBeHHBIM cOBeToM, [IpesumeHToM
pecry6nmKu, [TpaBUTENIBLCTBOM, rocy1apCTBEHHbIMM OpraHamu,
MpeaCTaBUTENbHBIMM OpraHaMy BJIACTU OPYTUX CTPaH, MEKIYHApPOOHBIMU
MapJaMeHTCKMMM UM MHBIMM  OpraHM3alusMu, paccMaTpuBaeT Jela,
repegaBaeMble Ha OOCYKIeHMe B KOMMTETbI M KOMMCCUM Ilap/aMeHTa,
3amenraer IIpe3uaeHTa B Cjlyyae ero OTCYTCTBMS. 3aMeCTUTEeNU
rpencenaTessi 0Ka3bIBalOT IIOMOIIb B €ro paboTe U 3aMellaloT MpeceaaTes

B CJlydae ero oTcyTcTBus (CT. 19 Persiamenra).

¢ Poslovnik drzavnega zbora (uradno precisceno besedilo) (PoDZ-1-UPB1), Stran 12284. // Uradni list RS, st.
92/2007 z dne 10. 10. 2007.
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B coorBerctBuuM o c1. 14 IlocraHoBieHus «O BHYTpeHHe
opraHmsanum»’, cT. 25 PemmamMeHTa  PYKOBOJCTBO ITOBCEIHEBHOIA
opraHmusaluoHHOl paboroit TocymapcTBeHHOro CoOpaHMsI OCYIIECTBSET
['eHepa/IbHBIN CEKpeTapb.

JIJis1 M3yuyeHMUs] BOIPOCOB, KACAIIMXCS PasJUMYHbIX 00JIacTeil XMU3HU,
MOATOTOBKM  TMOJUTUYECKUX  pelleHMil, COIVIAaCOBaHUS  TMO3UIUIA IO
pasIMYHBIM BOIIpOCaM, MPOpPabOTKe MPOEKTOB 3aKOHOB U MHBIX aKTOB
Toccobpanme yupexpaeT paboume opraHbl — KOMMCCUMM ¥ KOMUTEThIS.
Paboune opraHbl IIPOBOASIT OuepenHble 3acedaHusi M BHeouepenHble. He
b6omee [nByX pabouMx OpPraHOB MOTYT MPOBOAUTH CBOM 3acemaHMUs
onHoBpeMeHHO. CormacHo cT.35 PerymamMeHTa, IMOCTOSHHO eCTBYIOIIMMM
SIBJISIIOTCST  CJIeAYIONIMe IIeCTh KOMMCCHIA: IO MaHAaTaM M BbIOOpaMm; IO
pernraMeHTy; II0 [ejlaM HalMOHAJIbHBIX MEHBIIMHCTB; II0 HaA30py Haf,
MCIIOJIHEHMEM Olo/iKeTa U APYTUMM TOCYIapCTBEHHBIMM (UHAHCAMMU; IIO
HaJ30py 3a [esITeIbHOCTBIO CIIeI[CIY)KO; TI0 B3aMMOAENCTBUIO CO
CJIOBEHIIAMM, TPOKMUBAIOIIMMM 3a pyOexkoM. 3amauyM U TOJHOMOYMS 3TUX
Komuccuii 3adpukcupoBaHbl B PermamenTte I'occobpaHmsi.

Bo wucmnonHenue IlocraHoBneHusi IIpencemartenss I'ocymapCTBEHHOTrO
Cobpannsg’ (¢ usm. u pom.'%) B 2013 romy O6bUIM CO3JaHbl CAeOYIOLINE

KOMMUTETbI ¥ KOMUCCUM: TI0 BHEIIIHEeN HO)'I]/IT]/IKQH, TPaHCIIOPTY, KYJIbTYpE, I10

"Odlok o notranji organizaciji, delovnih mestih in nazivih v sluzbah drzavnega zbora — OANODMN // Uradni
list RS, St.50/2004 z dne 06.05.2004.

8 Odlok o spremembah in dopolnitvah Odloka o ustanovitvi in nalogah delovnih teles Drzavnega zbora
(OdUNDTDZ-1A) // Uradni list RS, $t. 107/2008 z dne 14. 11. 2008.

2 Odlok o ustanovitvi in nalogah delovnih teles Drzavnega zbora (OdUNDTDZ-3), Stran 507 // Uradni list RS,
$t. 7/2012 z dne 31. 1. 2012.

0Ur.1. RS, st. 36/2012, 28/2013, 52/2013.

1 0dlok o ustanovitvi Odbora Drzavnega zbora Republike Slovenije za zunanjo politico // Uradni list RS, St.
60/2004 z dne 3. 6. 2004.
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BHYTpPEHHEe/ TOAUTHUKEe!'?, IO oxpaHe OKpyKalolleil cpembl, IO ejam
EBpomneiickoro Coro3al®>, mo BompocamM CeJIbCKOTO XO3SI/iCTBa, JIECHOTO
X03411CTBA U IIPOMBILIJIEHHOCTH, 34PaBOOXPAHEHUS U T. [I.

locymapctBeHHoe  Cob6panue  CjioBeHMM, KaK  eIUMHCTBEHHBbI
3aKOHOJATEJIbHBIN, & TaKKe IPeICTaBUTENbHbIV OpraH [Jis BCeX TpaKAaH,
HE3aBUCMMO OT UX KOHKpPeTHbIX MHTEepecoB, o0b6yafaeT CleqyIouMu
TOJTHOMOYMSIMMN :

— TIIpUHMMAaeT 3aKOHbl, KOHCTUTYLIMOHHBbIE 3aKOHBI, M3MEHSIOIue
KoHCTUTYLIMIO, TOCYHApCTBEHHbBI OIOMKeT U [Apyrue IpaBOBble aKThl,
patuduiupyer MeXIyHapOIHbIE IOTOBOPBI OOBIIMHCTBOM
MIPUCYTCTBYIOIIMX U TOJOCYIOLIUX NeyTaTOB;

— He MeHee 30 [OeryTaToB MOTYT CO3BaThb pedepeHAyM IO JHOO60MY
BOIIPOCY, PeryjiupyeMoMy 3aKOHOATEeIbCTBOM,;

— TMpUHUMAaeT pelieHus: 06 0O0bSIBIeHUM BOJVHBI, OITACHOM ITOJIOKEHUU
B CTpaHe MU O IpUMeHeHUN CUJI 0O0POHBI.

B coorBercTtBuM co cratheit 114 PermnameHnTa IlocymapCTBeHHOro
CobpaHuss  mpaBOM  3aKOHOJATeNbHON  MHUIIMATUBBI  HajessieTcs
[IpaBuTenbcTBO, AenyTaTbl [ocynapcrBeHHoro Cobpanus, ['ocynapcTBeHHbI
CoBeT, ero wieHbl. 3aKOHOIIPOEKT TaKke MOXKeT ObITh BHECeH TpYIIIOi
n3buparenein uncjeHHOCTbIo He MmeHee 5000.

BHeceHMIO 3aKOHOINPOEKTa B 3aKOHOAATE/bHbIM OpraH MpenuiecTByer
BecbMa IMPOJO/DKUTeNbHAss paboTa 1Mo ero mnoArotroBke. K mpoiieccy

IIOATOTOBKM  3aKOHOIIPOEKTOB CY6’beKTbI IIpaBa 3aKOHOZaTeIbHOM

12 Odlok o ustanovitvi in nalogah Odbora Drzavnega zbora Republike Slovenije za notranjo politiko
(OdUNONP), Stran 14701. // Uradni list RS, $t. 122/2004 z dne 12. 11. 2004.

130dlok o ustanovitvi Odbora Drzavnega zbora Republike Slovenije za zadeve Evropske unije // Uradni list
RS, $t. 60/2004 z dne 3. 6. 2004.
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VHUIIMATUBBI OOGBIYHO IIPMBJIEKAIOT PA3JIMYHBIX CIIELIMAIUCTOB™., V
[ocymapcTBEHHOTO CcOOpaHus MMeeTcsl 3aKOHOZATelbHAasi M HOpUandeckas
cryk6a (Zakonodajno-pravna sluzba drzavnega zbora), koTopas BbIpaxkaeT
CBOEe MHEHMEe OTHOCUTEJIbHO COOTBETCTBUS 3aKOHOIIPOEKTOB, IPYTUX aKTOB,
MomnpaBoK K KOHCTUTYLIMM M MOpaBOBOI CHUCTeMe, 3aKOHOAATENbHbIX U
TEXHUYECKMX aCIIeKTOB MPOEKTOB. [71aBa 3aKOHOAATENbHON U I0pUANIECKON
CJTy>k6bI Ha3HauaeTcss Komuccueii mo menaM rocygapCTBEHHbBIX YUupeskaeHMii
M BbIOOpaM 110 IpeIjiokeHMio [eHepasbHOro cekperaps (CT. 27**1
PeriiameHTa). TocygapcTBeHHOE cobpaHue MIpUHUMAET 3aKOHbBI
OOBIIMHCTBOM TOJIOCOB MPUCYTCTBYIOUIMX M TOJIOCYIONIMX [OeMyTaToB, B
MopsiiKe, MpeaycMaTpuBAaWIIEeM HeCKOJbKO UTEeHWUH, ecaM UHOe He
YCTAHOBJIEHO periaMeHTOM. B cooTBercTBuUM O CT. 142 PernameHTa
lTocymapctBeHHoro  CobpaHusi, TIpy  TpUBeNeHUM  HAlMOHAJIbHOTO
3aKOHOZATeNbCTBA B COOTBETCTBME C 3aKOHOAATEIbCTBOM EBpomeickoro
Coro3a nMpuUMeHseTcsl COKpalleHHas mpouenypa. [Ipu cokpaiieHHOM Topsiake
00Cy>kIIeHMSI 3aKOHOIPOEKTa BTOPOe U TpeTbe UTeHUSI MPOBOMSTCS B XOJe
OIHOJ ceccuyu. 3aKOHbI MoOjJiekaT OQUIMATLHOMY OITyOIMKOBAaHUIO B
«OdbunmanpHoit raszetre» Pecryonuku CrnoBenust (Uradni list Republike
Slovenije)?e.

BsaumooTHomieHusi mexay locymapcTBeHHbIM — coOpaHueM U
[IpaBUTEIBLCTBOM B O0JaCTM MPUHSTUSI IIPABOBBIX AKTOB U peIleHuii B

EBporneiickom Corose MOJIPOOHO pPeryimpyrTcs 3akoHOM  «O

4 Rupnik J., Cijan R., Grafenauer B. Ustavno pravo, Knj. 1, Splosni dele, Pravna fakulteta, Maribor, 1996.

15 Spremembe in dopolnitve Poslovnika drzavnega zbora — PoDZ-IB // Uradni list RS, St. 64/2007 z dne
16.07.2007.

16 Zakon o Uradnem listu Republike Slovenije (uradno precis¢eno besedilo) (ZUL-UPB1) // Uradni list RS, st.
112/2005 z dne 15. 12. 2005.
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coTpymHudyecTBe Mexxay I'ocymapctBeHHbIM CobpaHueM u IIpaBUTEIbCTBOM
o geynam EC»!7 ¢ moceayioimuMy M3MeHeHUSIMM U JOIOoTHe HusIMu 8,
[locTrosiHHble  neneranuu T'occobpaHmMsi  y4yacTBYIOT B pabore
[TapiameHTcKux accambieit CoBera EBpombl (Delegacija Drzavnega zbora v
Parlamentarni skupscini Sveta Evrope)!®, HATO (Delegacija Drzavnega zbora
v Parlamentarni skupsc¢ini NATO)?»°, OBCE (Delegacija Drzavnega zbora v
Parlamentarni skupscini Organizacije za varnost in sodelovanje v Evropi)?!,
[TapnameHTCcKOTO M3MepeHUs1 lLleHTpasbHOEBPOIENCKON  MHUILMATUBBI
(Delegacija Drzavnega zbora v Parlamentarni dimenziji Srednjeevropske
pobude)??, Accambyen 3amagHoeBpoilieiickoro cowosa (Delegacija Drzavnega
zbora v Parlamentarni skupsc¢ini Unije za Sredozemlje)®s. Vmeercs
HaunonanbHas rpymnna I'occobpanust CrnoBeHuM B MeskIiapaaMeHTCKOM
corose (Nacionalna skupina Interparlamentarne unije v Drzavnem zboru)?.
Ha mocnenuux Bbibopax B I'occobpanme 04.12.2011 ropa (B mMcTopum
He3aBucumoii ClIOBeHUM BbIOOpHI BIepBble ObLIM TOCPOUHBIMU B CBSI3U C
BbIpaKeHMEM BOTyMa HedoBepusl IlapjiaMeHTa IIpaBUTENbCTBY bopyra
[Taxopa) 88 mMecT ObLIO pasdeneHO CIeAYIONIMMM MapTUSIMM: IIpaBsiias
nmaptusi 3opaHa SHkoBm4ya «IlodutuBHasi CioBeHus» (CJIOBEHCK. Pozitivnha
Slovenija, LZJ-PS) — 28 pemyraTtoB, maptus onmno3uiiuu «ClioBeHCKas

neMmokpaTtuueckas maptusi» (Slovenska demokratska stranka (SDS) — 26 mecr,

17Zakon o sodelovanju med drzavnim zborom in vlado v zadevah Evropske unije — ZSDZVZEU // Uradni list
RS, $t. 34/2004 z dne 08.04.2004.

18 Zakon o dopolnitvi Zakona o sodelovanju med drzavnim zborom in vlado v zadevah Evropske unije
(ZSDZVZEU-B), Stran 16557 // Uradni list RS, st. 107/2010 z dne 29. 12. 2010.

9 URL: http://assembly.coe.int/nw/Home-EN.asp (mata o6paiienus: 10.09.2013).

2 URL: http://www.nato-pa.int/ (zata o6pamenns: 10.09.2013).

2 URL: http://www.oscepa.org/members/national-parliaments (gata oopaiuenns: 10.09.2013).

22 URL: http://www.cei.int/ (gata oopamienns: 10.09.2013).

 http://www.weu.int/ (Jara o6paiennus: 03.10.2013).

2 http://www.ipu.org/english/home.htm (JaTa o6pamienns: 03.10.2013).
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Couman-gemokpatbl — 10, «['paskmaHckuit crimcok I'peropa BupaHTta» — 8,
«JleMoKkpaTuueckasi Iaptusi meHcuoHepoB CioBeHun» — 6, «CloBeHCKast
HapogHasa mnaptusi» — 6, «HoBasg CnoBeHuss — XpUCTMaHCKasg HapoOLHas
napTusi» — 4.

B EBpormneiickoM napjaMeHTe 110 pe3yabraTaM BbioopoB oT 07.06.2009 r.
MecTa pacIlipeneneHbl TakuMm oOpa3oMm: «CiioBeHCKas IeMOKpaTuyeckasi
naptus» — 2 penyrara, Couman-gemokpatbl — 2, «HoBasg CiioBeHusT —
XpuctuaHcKast HapogHas napTusi» — 1, JIubepanbHbie JeMoKpaTbl CJI0BeHUMU
— 1, «3apec — HoBas monutuka» — 1%,

KoHncturyuus CirioBeHuM ormpenensier 'oCcymapCTBeHHbIMI COBET Kak
OpraH MpeACTaBUTENbCTBA HOCUTeElN COLMAJIbHBIX, 3KOHOMMUYECKUX,
npodeccMoHaIbHBIX M MECTHBIX MHTepecoB. B TocymapcTBeHHBII COBeET
BXoAsiT 40 4WIeHOB: 4YeThbIpe IIpPeICTaBUTeIsI OT paboTomaTesieii; uyeThIpe
MpeCcTaBUTEesI Ha€MHBIX PAaOOTHMKOB; UeThbIpe MPEeICTAaBUTENSI KPECThbsH,
peMec/eHHMKOB U JIMI, CBOOOIHBIX Ipodeccuii; IIecTh IpencTaBuUTesei
pabOTHMKOB HEIPOU3BOJCTBEHHOV cdepbl; 22 IpencTaBUTeIsT MECTHBIX
mHTepecoB (cT. 96 Koncruryuunu Pecriyonukyu CrnoBeHust u cT. 1 3akoHa «O
TocymapctBeHHoM CoBete?’). Unens! T'ocygapCcTBEHHOIO COBeTa M36MparoTcst
Ha TSTWIeTHUi cpok. Bei6bopbl B I'ocymapCTBEHHBIN COBET PEryauUpyIOTCS
3aKOHOM, KOTOpbIii  IpuMHMMAaeTcss  locygapcTBeHHbIM  cobOpaHuem

O0JIBIIMHCTBOM He MeHee ABYX Tp@TEf/I I'OJIOCOB OT O6H.[€I‘O umciia JermyraToB.

% Volitve v Drzavni zbor RS, Slovenija, 4.12.2011: [9nekTpoHHbIit pecypc] // Statisticni urad RS. Ljubljana.
URL: http://www.stat.si/novica_prikazi.aspx?id=4491 (Ilata o6paiuenus: 03.10.2013).

2 Volitve poslancev iz Republike Slovenije v Evropski parlament, Slovenija, 7. junij 2009: [3/71eKTpOHHBI
pecypc] // Statisticni urad RS. Ljubljana. URL:http://www.stat.si/novica prikazi.aspx?id=2829 ([lata
obpamienns: 03.10.2013).

27 Zakon o drzavnem svetu (uradno preciSceno besedilo) — ZDSve — UPB1 //Uradni list RS, St. 100/2005 z
dne 10.11.2005.
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Ha ocHoBauuu ct. 45 3akoHa «O l'ocymapctBeHHOM CoBeTe» CO30al0TCs
TIOCTOSIHHBIE M BpeMeHHbIe paboune opraHbl. 3a/1aui, COCTaB M ITOJTHOMOUMS
3TUX OpPTaHOB 3aduKCcKUpoBaHbl B Pernamente I'ocygapcrBenHoro Coperas.

B HacToslee BpeMs IeiCTBYIOT CJIeaylolye KOMUCCUN: TI0 MaHaaTamM
Y MMMYHUTETaM; MO TOCYyOAapCTBEHHbBIM BOMNpPOCAM; I10 MEXIYHapOIHbIM
OTHOILIEHUSIM ¥ €BpPOIIeMiCKMM JejiaM; [0 3KOHOMMKEe, MajioMy OM3HecYy,
Typu3My U (dUHAHCaM; II0 KyJIbType, Hayke, 0Opa30BaHMIO M CIIOPTY; IIO
colMaJbHOMY ObOecIieuyeHMIo, BOIpocaM TPy/a, 3[paBOOXpaHEHUIO U AejamM
JoAel ¢ orpaHMYEeHHBIMY BO3MOKHOCTSIMM; TI0 MECTHOMY CaMOYITPaBJIe€HUIO
M PerMOHaIbHOMY PAa3BUTUIO; 0 CEJILCKOMY XO3SMCTBY, JIECHOMY XO3SCTBY
U TIPOAOBOJILCTBUIO.

Yro KacaeTcs1 KoMmreTeHuu ['oCcymapCcTBEHHOI'O COBETA, TO COTIACHO CT.
97 KOHCTUTYLMM OH BIIpaBe: BHOCUTb 3aKOHOMNPOEKTbl HAa pPacCMOTPeHMe
[ocygapcTBEHHOTO coOpaHusl M IpenjaraTh M3MeHeHUS B JIeiCTBYIOIee
3aKOHOJATEeIbCTBO; MO MOpydeHMio 'occobpaHus AaBaTh 3aKIlOUeHMe II0
BCEM BOIMpOCaM, BXOASAIIMM B KOMIIETEHIIMIO; TpeboBaTh ITOBTOPHOTO
paccMoTpeHMs1 3akoHa [ocymapCTBeHHBIM coOpaHMeM  Ilepell  ero
onyOMKOBaHMEM; TpeboOBaTh Ha3HAueHUSI pedepeHIyMa WIM MPOBedeHUS
paccieqoBaHMs 110 BOIIpOCaM ITyOJIMUYHOTO 3HAUeHUS.

locynapcrBeHnHblii  CoBeT Pecny6nukyu — ClioBeHMSI BXOOUT B
Accoumaiuio eBpoIeiickKux ceHaToB.

Opranom corpygHuyecTBa EBpomapiaMeHTa ¢ IlapjaMeHTamMu

rocygapctB — ujneHoB EC siBisiercss KoHdepeHIMs crienmymaan3yMpoBaHHbIX

BPoslovnik drzavnega sveta — PoDS-1 // Uradni list RS, St. 70/2008 z dne 11.07.2008.
2URL: http://www.senateurope.org (Jata o6pamenns: 03.10.2013).
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opraHoB 1o genaM Espomneiickoro corosa (COSAC). B pamKax CIOBEHCKOTO
rapjaaMeHTa AeCTBYIOT TPYIIIIbI 10 Pa3BUTUIO MEXIIap/IaMeHTCKUX CBSI3€e C
3aKOHOJATeIbHbBIMM OpraHaMM JIPYTUX CTPaH, B TOM uuciie I'pymria gpyskObI C

Poccuiickoit @epeparimeir®

%9 Protocol (No.1) On the Role of the National Parlaments in the European Union // O] C115/203. 9.5.2008.
L URL: http://www.dz-rs.si/wps/portal/Home/ODrzavnemZboru/KdoJeKdo/SkupinaPrijateljstva?idSP=SP036
(Oata o6paiuenus: 03.10.2013).

369



HayuyHoe nsnanmue

MEXIOYHAPOIHO-ITPABOBBIE UTEHUA

Brimmyck 11

JIOCTYIIHO 110 azpecy:

www.intern.law.vsu.ru/MexxayHapoaHO-paBoBbie_uTeHMs1 Boirmyck 11.pdf

BopoHEeXCKMI1 roCyqapCTBEHHbI YHUBEPCUTET.
394006, r. BopoHex, 1. um. JleHuHa, 10a.

Ten.: (473) 255-84-92; e-mail:intlaw-vsu@yandex.ru
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