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Biriukov P.N. On the some types of European companies

YACTD I. MEXXITYHAPOZIHOE 1 EBPOIIEVICKOE ITPABO

ON THE SOME TYPES OF EUROPEAN COMPANIES

PAVEL BIRIUKOV™

Abstract. The author explores the various ways of the unification of EU
law in the field of the legal status of company. In the article focuses on the
various aspects of the right of establishment of EU legal entities. The author

focuses on the EU documents in the field of entertainment.

Keywords: EU law; freedom of establishment; legal entities in the EU;
European Economic Interest Grouping; European Company; European
Cooperative Society; European Private Company; harmonization of company

law of EU members-countries.

Introduction

Freedom of establishment, which means that citizens of EU-members
have right to live and run business activity on the territory of the whole
European Union is one of the main principles of internal (common) market in
European Union. Legal bodies, which are profit-making organizations and, as
we know, are EU legal subjects, also have such right. In terms of article 48 of

TEU companies and firms, established according to the law of one of the

* Doctor of law, professor, head of the chair of international and European law of the Voronezh State
University
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member countries, enjoy the freedom of establishment equally to citizens of

European Union.

1. The European Economic Interest Grouping (EEIG)

Simultaneously with the development projects of the first directives on
commercial partnerships in 1974, the Commission made a proposal to grant
legal status to a special kind of legal entity, which received the name the
European economic interest grouping. Appropriate regulatory act was passed
in 1985 in the form of Council Regulation! containing EEIG statute and
entered into force in August 1989. This Regulation meets the need for the
harmonious development of economic activity throughout the EU and the
establishment of a common market offering conditions analogous to those of
a national market. To achieve this, and alleviate the legal, fiscal and
psychological difficulties encountered by natural persons, companies, firms
and other bodies in cooperating across borders, the EU decided to create a
suitable legal instrument at Community level in the form of a European
Economic Interest Grouping.

Legal form of the EEIG was not an invention of the European
Commission. It was based and substantially copied from the model of the
existing in French law association with common economic goal, which can be
formed by two or more enterprises in order to simplify economic activities by
pooling resources and knowledge.

The goal of a new type of business entity at supranational level creation

is to facilitate and encourage cross-border economic cooperation within the

! Council Regulation (EEC) No 2137/85 of 25 July 1985 on the European Economic Interest Grouping (EEIG) //
URL: http://eur-lex.europa.eu/legal-content/EN/ALL/;ELX_SESSIONID=dQCnTyJB0Z5K3W3HTSk9RQGQ
9P]8pIWTdwpQpbr]rvpf88JWPtfG!806449009?uri=CELEX:31985R2137
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common market. For companies, located in different countries, in particular
for small and medium-sized, aimed at in-depth cooperation, joint venture or
a full merger may be too complicated and expensive. In this case, the form of
the European economic interest grouping is the best way for establishing
cross-border relations and close cooperation. The EEIG form allows businesses
to consolidate efforts to achieve this goal without loss of autonomy.

An example of the European economic interest grouping can be a
network of “Multi-Poles EEIG”. The association was converted from
established under the auspices of the European Commission structure for
innovation and technological exchange. It unites organizations in research,
investments into high-tech development, engineering, legal protection of
intellectual property and licensing trade in the EU. However, using the IIEG
form even smaller economic actors, such as lawyers, can combine their efforts.

The EEIGs activity should be linked with the economic activities of its
members, but in no case should completely replace it—otherwise it will be a
joint venture. Association may be aimed at achieving an economic goal of
participants, which is, for example, in the marketing of goods, joint scientific
research, addressing emerging legal issues. The purpose of the grouping is to
facilitate or develop the economic activities of its members by a pooling of
resources, activities or skills. This will produce better results than the
members acting alone. It is not intended that the grouping should make profits
for itself. If it does make any profits, they will be apportioned among the
members and taxed accordingly. Its activities must be related to the economic
activities of its members, but cannot replace them. An EEIG cannot employ
more than 500 persons. In EEIG can be formed by companies, firms and other
legal entities governed by public or private law which have been formed in

accordance with the law of a Member State and which have their registered
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office in the European Union (EU). It can also be formed by individuals carrying
on an industrial, commercial, craft or agricultural activity or providing
professional or other services in the EU. An EEIG must have at least two
members from different Member States.

The European economic interest grouping is not a commercial
organization and shouldn't be aimed at making a profit. If his work is still
profitable, this profit should be distributed among the participants. Moreover,
the EEIG is not entitled to management control over the activities of its
members, or other enterprises, and being a holder shares of its participants.
Thus, this form can't be used to create a holding company. Finally, the
property relations between the Association and its director are very limited.

The EEIG participants may be legal entities established under the laws
of the Member States and located in the European Union, as well as
individuals—businessmen and other self-employed persons. It is necessary to
participants to originate from at least two different Member States to
Association get European character and to become a subject to the rules of the
Statute.

The subjects of law of non-Member States of the European Union,
cannot be members of the EEC. The exception is the States participating in the
agreement on the European economic area (Iceland, Norway and
Liechtenstein), the subjects of law of which may, equally with the Member
States of the EU establish the European unions with a common economic
purpose and participate in their activities.

The issue of giving the EEC the status of a legal entity is left to the
discretion of the national legislator. This decision seems fair, taking into
account that the legal system of the European Union does not imply the

appearance of more of the subjects of private law—sui generis. The only source
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which gives associations of persons and capital legal capacity, remains the
national law of the Member States. However, EEC should throughout the
European Union have the capacity to acquire rights and assume duties on their
own behalf, conclude transactions and act as a plaintiff or respondent in court
(p. 2 article 1 of the Statute of the EEIG)—i.e., in any case, it is a de facto legal
personality.

An important factor that distinguishes EEC from a classic legal entity, is
the property of 'Not-isolation'. Authorized capital of EEC remains the property
of the participants, moreover, EEC can be established also without share
capital. Finally, it has no right to attract investment and can be financed only
by the participants (in the form of contributions or loans). The EEC at least
two control centers are created: a general participants' meeting, as well as
individual or collective executive body. The executive body is EEC in relations
with third parties and has the right to take, on its behalf, the rights and
obligations within the general purpose for which the EEC had been created.

It is important to keep in mind that the founders of the EEC have the
unlimited and joint responsibility for the obligations of any nature (art. 24 of
the regulation). This provision of the Statute is the result of the lack of any
requirements to the capital of the EEC and is intended to protect the rights of
the creditors of the EEC. EEC gains and losses are shared between the
participants into the proportions laid down in the Charter. In the absence of
such stipulation in the Charter shares of the participants are considered equal.
The European Union with a common economic purpose is not subject to
taxation: the financial results of activities relate directly to the EEC, and pay
taxes in the usual manner.

Memorandum of EEC is subject to registration in the State where the EEC

is located, whereby the legal address of the Community must be located on the
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territory of the European Union. It can be transported from one State to
another with the minimum of formalities, which distinguishes the new
formation from classical legal entities, the cross-border movement of which is
very difficult, and sometimes impossible. The information on the
establishment and dissolution of each EEC is published in the official journal
of the European communities.

Since EEC is a supranational entity, the main source of law for it is
considered to be the Regulation, mentioned above, containing the Statute of
the EEC. However, some special issues are left to the regulation at the national
level, as it is mentioned in the Statute. In the Member States the legislative
acts are taken, which add the provisions of the Statute on the questions like:
the procedure for registration of EEC, the requirements to the managers,
compulsory audit, provisions on the liquidation of the Community.

The project of the establishment of the supranational union of legal
entities governed by the law of the European Union, has brought success, and
the activities of the European Commission aims to further increase such
associations in the EU economy. So, in 1997, the commission noticed that
although during the eight years the European Union has created more than
800 associations with a common economic purpose, this form of cooperation
is still not widely used by european enterprises. The commission noticed the
positive features of the EEC, as the Pan-European nature, flexibility and
transparency, and pointed out that they pretend to be a very suitable
instrument for the realization of the programs of financing from the budget of

the Union and the Member States.

2. The European Company
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Harmonization of national legal system carried out according with art.
44 of Treaty on European Union has remained incomplete: a draft of Fifth
Directive of EU contained detailed regulation of joint stock companies’
organization and activity, hasn’t been endorsed. However, this work on the
approximation of legal systems of the member states doesn’t relieve the
European business from having to choose a particular legal system, according
to which a joint stock company is established.

So, the idea is in addition to creating economic unity to ensure legal
unity in EU. European businessmen should get an ability to work in legal form
unified for the whole community and not dependent on differences in national
norms. In 1970, the Commission proposed to adopt a new statute of
supranational legal entity—SE. Due to insurmountable differences on the
participation of employees in the enterprise management in 1989 it was
decided to divide the document into two offers, expunge from regulations
these disputable issues, which need to be governed by separate directive.

Adoption of regulations on the SE in the early 1990s was fraught with
great difficulties, but the results of further work, first of all, on the issue of the
draft directive, were approved by the Heads of State and Governments of the
member states in December, 2000 at the meeting of European the Council in
Nice. The Council Regulation on the Statute for a European Company 20012 is
an EU Regulation containing the rules for a public EU company, called
European Company (SE)*. The legal basis for the enactment of regulations is
Article 288 of the Treaty on the Functioning of the European Union (formerly

Article 249 TEC). Article 288 Treaty says: “To exercise the Union's

2 Council Regulation (EC) N2 2157/2001 of 8 October 2001 on the Statute for a European company (SE) // O] L
294.10.11.2001. P. 1 — 21.
5 Societas Europaea — latin.
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competences, the institutions shall adopt regulations, directives, decisions,
recommendations and opinions. A regulation shall have general application.
It shall be binding in its entirety and directly applicable in all Member States”.
It is provided triennial period to prepare coming into force: Regulations come
into force only in October 8, 2004.

Restructuring and cooperation operations involving companies from
different Member States give rise to legal and psychological difficulties and
tax problems. The approximation of Member States' company law by means of
Directives based on Article 44 of the Treaty can overcome some of those
difficulties. Such approximation does not, however, release companies
governed by different legal systems from the obligation to choose a form of
company governed by a particular national law. The legal framework within
which business must be carried on in the Community is still based largely on
national laws and therefore no longer corresponds to the economic framework
within which it must develop if the objectives set out in Article 18 of the Treaty
are to be achieved. That situation forms a considerable obstacle to the creation
of groups of companies from different Member States. Member States are
obliged to ensure that the provisions applicable to European companies under
this Regulation do not result either in discrimination arising out of unjustified
different treatment of European companies compared with public limited-
liability companies or in disproportionate restrictions on the formation of a
European company or on the transfer of its registered office. It is essential to
ensure as far as possible that the economic unit and the legal unit of business
in the Community coincide. For that purpose, provision should be made for
the creation, side by side with companies governed by a particular national
law, of companies formed and carrying on business under the law created by a

Community Regulation directly applicable in all Member States.
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Statute of SE was substantially reduced in volume. On the one hand, the
reason is that corporate law of EU has advanced considerably since the
beginning of the 70s that allows referring to the national regulation of joint
stock companies on issues that have already been harmonized by directives.
On the other hand, a number of problematic issues were excluded from the
object of regulation of the statute due to failure to achieve them universal
compromise between member states to date. Primarily, it applies to taxation
issues which are beyond the scope of SE Regulations.

As a general rule (p. 1.3 Regulation of Statute), SE is referred to as a
normal joint stock company established under the laws of the country of
registration of JSC. At the same time a hierarchy of standard acts regulating
activity of SE is established: Statute of SE; in the cases mentioned in the
Statute—the Article of a proper SE; provisions of national law adopted
pursuant to EU directives in the field of corporate law; other national
legislation on JSC; other provisions of the relevant Article.

Exceptions to this rule include norms of specific national legislation,
which are applicable to SE like to an ordinary JSC, incorporated in particular
state, for example, on issues of licensing of certain kinds of activity.
Regulations fix four ways to create SE: association of joint stock companies;
creation of the holding on the basis of trade limited liability partnerships;
establishment of a joint subsidiary by legal entities; transformation of existing
joint stock company into the SE.

To create SE requires that all the legal entities combined in this form or
establishing the SE were established in accordance with the laws of member
states, were registered in the respective countries and their head offices were
located in the EU. The admission to participate in the SE legal entities

registered in the EU and having a stable relationship with the common market,
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if their head offices are located in other countries left to national legislation
(p. 5.2 Regulation of Statute).

Besides, to make JSC pan-european, its participants must be registered,
at least, in two member states or must have two years of a subsidiary or branch
in another member state. European character of SE is emphasized by the
corporate name that no matter in what language it provides must contain the
abbreviation SE.

As in the case of any limited liability partnership creditors' claims are
collateralized by property of SE. So, Statute provides for a considerable
minimal authorized capital: at least 120 000 euros (whereas for domestic trade
associations Second directive set the bar four times lower). SE as well as SE
must be registered at the location and legal address must match the location
of the head office.

The major advantage of the new form of trade associations besides
uniform legal status is a simplified procedure for trans-boundary transfer SE’
place of registration within the Community without changing the legal
entity.In accordance with the requirements specified by the Regulations (art.
8) such transfer is obligatory. Exceptions include tax and other public
obligations which are determined by national legislation and must be
performed before the transfer of place of registration. Furthermore, a special
attention is given to the proper observance of the rights of minority
shareholders and creditors of EAO.

One of the most interesting provisions of the statute is the question of
its controls. The compromise is that the founders can choose the type of
internal organization of EAO by between two-sectional and three-sectional
management systems. We can remind that the differences between the

Member States on this issue prevented to adopt the draft Fifth directive.
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Statute of SE complains besides provisions general rules of institution,
separately for four models (art. 15-37 Regulation), as well as provisions
governing the two-sectional and three-sectional management structure (art.
38-60 Regulation). Norms of annual and consolidated financial statement of
SE has only reference nature. Moreover, separate provisions on termination of
SE are included, but Regulations don’t control bankruptcy questions.

Adoption of the statute SE allows counting on realization of the idea of
European Corporate Association, which has more than 40 years history.
Owning to ECA the trade unions in EU for the first time got a chance to free
trans-boundary merging and movement at the territory of the Cooperation,
what became a one more step to strengthening of common free market zone

within the framework of EU.

3. The European Cooperative Association

The same opportunities dispose also the Cooperative organizations,
which from now have a right to be establishes and reorganized on the whole
territory of EU in the form of European Cooperative Association (SCE). A law
status of this new organizational and legal form of entities is defined by
analogy with ECA. The SCE is based on the law of the Community. This is in
accordance with an act of European secondary law. The EEA-wide laws
governing the SCE legal form consist of two pieces of EU legislation: Council
Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European
Cooperative Society (SCE)* which established the SCE legal form.
Council Directive 2003/72/EC° of 22 July 2003 supplementing the Statute for a

4 Council Regulation (EC) N2 1435/2003 of 22 July 2003 on the Statute for a European Cooperative Society
(SCE) // O] L. 207. 18.8.2003. P. 1-24.

5 Council Directive 2003/72/EC of 22 July 2003 supplementing the Statute for a European Cooperative Society
with regard to the involvement of employees // OJ L 207. 18.8.2003. P. 25-36.
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European Cooperative Society with regard to the involvement of employees
which sets out rules about representation and involvement of employees in
European Cooperative Societies. A European cooperative society (hereinafter
referred to as “SCE”) should have as its principal object the satisfaction of its
members' needs and/or the development of their economic and/or social
activities, in compliance with the following principles: a) its activities should
be conducted for the mutual benefit of the members so that each member
benefits from the activities of the SCE in accordance with his/her
participation, b) members of the SCE should also be customers, employees or
suppliers or should be otherwise involved in the activities of the SCE, c¢)
control should be vested equally in members, although weighted voting may
be allowed, in order to reflect each member's contribution to the SCE, d) there
should be limited interest on loan and share capital, e) profits should be
distributed according to business done with the SCE or retained to meet the
needs of members, f) there should be no artificial restrictions on membership,
g) net assets and reserves should be distributed on winding-up according to
the principle of disinterested distribution, that is to say to another cooperative
body pursuing similar aims or general interest purposes.

The legislation of European Union about SCE, adopted in 2003, includes
two normative acts: the statute SCE (in the format of regulations of EU) and
the directive, which adds to the statute the rules on the questions of
participation of workers in administration. On the other questions to the
European Cooperative Association, like ECA, the regulations of legislation of
a state-member, where SCE is established, and the rules of its own regulations
are liable to application.

Considering the peculiarities of cooperative organizational and legal

form, the statute SCE determines lower than in ECA a minimum rate of
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authorized capital (30 000 Euros) and a little bit different ways of creation
(article 2): a) establishment at least by five individuals, living in two different
state-members: b) establishment at least by five individuals and legal entities,
living or registered in two or more state-members; c) establishment by legal
entities from two and more or less different state-members; d) merging of
cooperatives from two and more or less different state-members; e)
transformation of a national cooperative of a state-member, disposing of
institution or subsidiary organization in the other state-member for at least
two years.

So we can see that European Cooperative Associations, as well as
European Corporate Associations, in any case must be transnational
corporations that combine economic entities from different Member States of

the European Union

4. Some EU plans relative the development of company law

The supranational forms of legal persons accepted in the EU are not
exclusive projects. At the beginning of 1990-s European Commission
developed a variety of new kinds of supranational legal entities whose activity
was supposed to be aimed at the implementation of EU-shared tasks
connected with both trade development and the social policy sphere. The issue
is projects of statutes of such juridical bodies as European association and
European mutual society.

Employee involvement was chosen as the main imperative for the new
forms of juridical persons. At the level of member-states’ legislation this
problem, firstly developed in the Germany law, found its resolution in the

Directive on European works councils N2 94/95 adopted in 1994.
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For each of two non-commercial supranational legal persons the
Commission introduced regulation and guideline projects, the former
containing the statute of relevant organization and the latter relating to
employee encouraging. As in the case of EEIG project approval, disagreement
about the issue, which the suitable guidelines were related to, became a
roadblock on the way to the realization of the projects.

The relevant legislation procedures were frozen in 1993. Nevertheless
the process of approval of these kinds of European legal persons’ statutes may
be continued in years to come as consisted with the new agenda in the sphere
of company law prepared by the Commission in 2003°.

In the report mentioned the Commission envisaged the possibility to
prepare the statute of one more supranational organizational legal form of
entities dedicated to small and medium-sized businesses— “European Private
Society”’. In its attributes this form, if created, will correspond to the limited
responsibility societies known in Russia and many European states.

The main objective of the initiative on the European Private Company
Statute is to help small and medium-sized enterprises (SMEs) to extend their
business to other Member States and reap the benefits of the Internal Market.
The SPE Statute was identified as one of the mid-term measures foreseen in
the EU Company Law and Corporate Governance Action Plan adopted in 2003
and was given considerable support in a subsequent public consultation on the
future of the Action Plan. In February 2007, the European Parliament adopted
a resolution requesting the Commission to draw up a uniform Statute for a

European Private Company. Recommendations as to the possible content of

¢ Commission Report from the 215 of May, 2003 “Commercial partnership law modernization and corporate
management improvement”
" Societas Privata Europaea — latin.
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the Statute are annexed to the Resolution (2006/2013(INI))8. In July 2007, the
Commission published a questionnaire on the problems companies—in
particular SMEs—face when conducting cross-border business in the EU and
on the content of the Statute.

The European Commission has presented a proposal for a Statute on a
European Private Company (“SPE”). This new company form will enable
small- and medium-sized enterprises (SMEs) to do business throughout the
EU, with the aim of cutting costs and encouraging growth in this area. The SPE
has been designed to address the current onerous obligations on SMEs
operating across borders, who need to set up subsidiaries in different company
forms in every Member State in which they want to do business. In practical
terms, the SPE would mean that SMEs can set up their company in the same
form, no matter if they do business in their own Member State or in another.
Opting for the SPE will save entrepreneurs time and money on legal advice,
management and administration. The proposal will now be submitted to the
European Parliament and Council.

The European Business Test Panel was consulted at the same time. On
2008 was held Conference on the European Private Company. Speakers will
discuss the economic advantages of a new European company form dedicated
to SMEs and the content of the future Statute. Some 120 participants from 24
Member States are expected to attend, representing businesses, public
administrations, academic circles and advisory professions.

The European Private Company Statute forms part of a package of
measures designed to assist SMEs, referred to as the Small Business Act for

Europe (SBA)°. The objective of the SBA is to make it easier for SMEs to do

8 URL: http://europa.eu/rapid/press-release IP-07-1146_en.doc
‘URL: http://ec.europa.eu/enterprise/policies/sme/small-business-act/index_en.htm
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business in the Single Market and consequently to improve their market
performance. The SPE is one of the priority initiatives of the Commission's

2008 Work Programme.

Conclusion
Thus, the primary EU law sets basic provisions on the status of legal
persons in the EU Members. Documents of the EU institutions aimed primarily

this, to harmonize national legislation.
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K BOITPOCY OB 3®®EKTUBHOCTU ®YHKIIMOHNPOBAHUS EBPOITEVICKOI CUCTEMBI

3ALINTDI ITPAB YEJIOBEKA

PVIIIAHA BUHHUKOBA™

AHHOTanmsa. B [aHHONM cCTaTbe paccMaTpUBAIOTCSI: MpobeMa
MUCIIOJIHEHUSI TI0CTaHOBJIeHUT EBpOIEiCcKoro cyzma mo IpaBaM 4YeJIOBeKa;
(dakTopbl, CIIOCOOCTBYIOIIME YCIIEIITHOMY MCIIOJIHEHUIO II0CTAHOBJIEHUIA
ECIIY; acdhdekTMBHOCTb (GPYHKIIMOHMPOBAHMS €BPOIIeiICKOI CHMCTEMBbI 3allAThI
IIpaB 4yejioBeKa; pedpopma eBpPOIEMCKOI CUCTEMbI 3allMThI IIpaB UeJI0BEKa;
comepxkanue IIporokosmoB N2 15 m N2 16 Kk EBpomelicKoit KOHBEHLIUM,
yCTaHaBAMBAIOIIMX HOBble M3MeHEeHMUSs B Ipolleaype pabotsl EBporeiickoro
cyga IO MpaBaM YejioBeKa. Takke B CTaTbe 3aTPOHYTHI TeOpeTUYeCKue
aCIIeKThI BOIIPOCA O IPaBOBOI Ipupoae nmocraHosjaeHuM Esponerickoro Cyna,

X MeCTO B ITpaBOBOM cucteme Poccuiickon denmepaiiniu.

KnwoueBbie cioBa: EBponeickmii Ccyn 10 TIIpaBaM  YejIOBeKa,
EBporieiickasi KOHBEHLIMSI O 3allliTe IIpaB ueJioBeKa M OCHOBHBIX CBOOOI,

TIpoleaypa NUIOTHBIX ITOCTAaHOBJIEHUIA.

TO THE QUESTION ON THE EFFECTIVENESS OF THE FUNCTIONING OF THE EUROPEAN

SYSTEM OF HUMAN RIGHTS PROTECTION

" K.10.H., moreHT Kadempsl KOHCTUTYLMOHHOTO TpaBa M MYHMIMUIIAJBHOrO MpaBa WHCTUTYTa IIpaBa
Yeis16MHCKOTO TOCYIApCTBEHHOTO YHUBEPCUTETA.
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RUSHANA VINNIKOVA

Abstract. In this article considers: the problem of the execution of
judgments of the European Court of Human Rights; factors contributing to the
successful execution of judgments of the ECtHR; the effectiveness of the
functioning of the European system of human rights protection; reforms of

the European human rights protection system.

Keywords: The European Court of Human Rights, the European
Convention on the protection of human rights and fundamental Freedoms

system, the pilot-judgment procedure.

CopepskaHye MpaB yejoBeKa MOCTOSTHHO pacuupseTcs. Ecin roBopuTthb
O HOPMAaTUBHOM COJepKaHUM eBPOIEeCKMX KOHBEHILMOHHBIX TOJIOKEHUI O
MpaBax yejioBeKa, OHO OOHOBJISIETCS KaK 3a CYeT M3MeHeHMsI TeKCTa CaMoii
EBpomeiickoil KOHBEHLIMM O 3alllUTe MpaB uejioBeKa ¥ OCHOBHBIX CBOOOM, OT
1950 roga!, Tak u 1Mo Mepe HPUHSTUS EBpPOIECKMM CyIOM peIlleHuii Ipu
pPacCMOTPeHMM KOHKPeTHBIX men?. Jlaske BbICKAa3bIBA€TCSI MHEHME, YTO
npeleneHTHass TIpakTuKa EBpomeinckoro cypa SBASeTCS MCTOYHUKOM

POCCUIICKOTrO MpaBa’.

L' URL: http://www.echr.ru/documents/doc/2440800/2440800-001.htm

2 Cm. nmogpo6Hee: Bupiokos I1. H. KOHCTUTYLIMOHHO-TIPaBOBO#i cTaTyc EBpomneiickoit kouBeHiunu 1950 r. B
Asctpun, Ucnanum u Poccum // Peanusaiiusi KOHCTUTYIIMOHHBIX TPUHIMIIOB B 3aKOHOJATENbCTBE Ha
coBpeMeHHOM 3Tame: Marepuansl VII  MeXayHapogHOV HaydyHO-TIpakTMueckolt KoHbepeHIUH,
TOCBSIIEHHO aMsiTu akagemuka B. H. Kynpssresa (r. Benaropon, 4-5 oktsiops 2013 r.) — Benropop, 2013.
C. 48-53; Biriukov P. On the Problem Execution of the European Court of Human Rights judgments // URL:
http://onua.edu.ua/downloads/nauka/2_conference about implementation practice_and judgments_of ecth
r-articles.pdf

5 Cm., nanpumep: Bomociok II. B. Pemennusi EBpomeiickoro Cyma 1o IpaBaM uejOoBeKa KakK MCTOUHMK
YTOJIOBHOTO ITpaBa Poccum: muc. ... KaHg. opup. Hayk: 12.00.08 / I1. B. Bosiociok. CraBpormosb, 2005. 172 c.;
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3mech ciaelyeT He COTJIACUTBCS C JaHHBIM Te3ucom. OOsI3aTeTbHOCTh
peieHus EBporieiickoro cyna s Poccuiickon @enepaliyy He 03HAYaeT ero
npeBpalleHuss B OgHy u3 ¢GopMm poccuiickoro mpasa?. CymeGHble aKThI
MEXIYHApOAHBIX CyIeOHbIX YyupexkaeHUi, BK/IOYas IMOCTAHOBJIEHUS
EBpomeickoro cynua, He CoOIepskaT HOPM POCCUICKOTO IpaBa U, [IO3TOMY He
SIBJISIIOTCSL.  MCTOYHMKAMM  POCCMICKOTO TMpaBa, KakK TOBOPUTCS, IIO
orpepeiennto. [Ipyroe geno, uto pemenust ECITY BXoAsT B IpaBOBYIO CUCTEMY
Poccun, TO eCcTb MOLYT UM [O/DKHBI TIPUMEHSITBCS TIPU  BbIHECEHUU
MpaBONPYMEHUTE/NbHBIX aKTOB, B TOM uMCje CymeOHbIX. B uacTHOCTH, B
nocta”HoBieHnu Ilnenyma BepxoBHoro Cyzma PO N2 21 ot 27 uwonHg 2013 r.
YCTAHOBJIEHO, 4YTO IIpaBoBble Tmo3uiuu EBporeiickoro Cynma, KOTOpbIe
COZlep>KaTCsi B OKOHYATeNbHBIX IIOCTaHOBJAeHMsX Cyna, NOPUHSITBIX B
oTHouIeHun Poccuiickoit @emepanyn, SIBISIOTCS 00s13aTeIbHBIMM IS CYI0B .
U B 60s1ee paHHeM IocTaHoBeHnM [Inenyma BepxosHoro Cyma PO N2 5 ot 10
okTs160pst 2003 . 6BIJIO TTOIUEPKHYTO, UTO MPMMeHeHMe cynamyu KoHBeHLIM 0O
3all[iUTe IPaB ueJiloBeKa M OCHOBHBIX CBOOOJ M IIPOTOKOJIOB K Heli HOIKHO
OCYLIEeCTB/SITbCS ¢ yuétoMm mpaktuku ECIIY Bo u3bexaHue J10060ro
Hapyumenus: KoupeHmmm®.

A BOT BOIpPOC O TOM, SBJSIIOTCI JM akTbl EBpomeickoro cyna
MCTOYHMKAMM MEXIYHApPOIHOIrO IpaBa, OCTAeTCS OMCKYCCMOHHBIM. Jloyiroe

BpeMsI JOMMHMPYIOIE) B OTeUeCTBEHHON JOKTPUHE SIBJISITIACh TOUKA 3PEHMS,

MetnioBa U. C. Pemenus EBpomneiickoro Cyza mo mpaBaM 4dejioBeKa B CUCTeMe MCTOUYHUKOB POCCUICKOTO
npasa: AucC. ... Ka"g. opup. Hayk: 12.00.01 / Y. C. MetsioBa. Mocksa, 2007. 190 c.

4 Cm. Bupiokos I1. H. MexxmyHapogHOe TpaBo: yue6Huk. M., 2013. C. 567.

> Tocranosnenue Ilnenyma BepxoBHoro Cyma Poccuiickoit ®emeparuu ot 27 uions 2013 r. N2 21 «O
MIpUMEHEHNUY CyIaMy o0IIei IopUcauKuy KoHBeHIMM O 3aluTe IpaB Yej0BeKa ¥ OCHOBHBIX CBOOO[ OT 4
Hosi6ps 1950 roga» // URL: http://www.rg.ru/2013/07/05/konvencia-dok.html

¢ TToctanoBnenue Ilnenyma BepxosHoro Cyma P® ot 10.10.2003 r. N5 «O mpuMeHeHUM CygaMu OOLieii
IOPUCOUKLIMYM  OOIIENIPU3HAHHBIX IPUHIIUIIOB M HOPM MEXIYHApPOOHBIX mOoroBopoB Pd» // URL:
www.rg.ru/2003/12/02/pravo-doc.html
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ytro ECIIY 3aHMMaeTcsl IIPaBOIIPUMEHUTEIbHONI, a He IIPaBOTBOPUYECKON
IesiTeJIbHOCTbIO, TO €eCTh IIPMMEHSIeT HOpPMbI, a He CO3JdaeT UX.
CrnemoBaTesbHO, pelleHMs] ¥ mocTaHoBjaeHMs CTpacOyprckoro cyma He
coliepkaT IIPaBOBbIX HOPM UM HE MOTYT BBICTYIIATh B KaueCTBe MCTOYHUKOB
npaBa’. CyIiecTByeT ¥ IIPOTUBOIIOIOKHAS TTO3ULIMSS.

ITpencraBnsiercss, uro pemeHne ECIIY npuHuMMaer xapakrep
IpelegeHTHOr0, II0CKOJbKY B HEM COOEPXUTCS UYEeTKO BbIPa’)KeHHOe
otHoleHue Cyla K omnpee/ieHHbIM IMPaBOBLIM BOIPOCAM II0 COMEpP>KaHUI0
KOHKPETHBIX IT0JI0’KeHn1 EBporieiickoii KoHBeHIIMM.

C TOYKM 3peHMsT TIIpaBOBOJ IIPUPOAbI, CymeOHbIi MpelemeHT
MpefcTaB/isieT C000Ji «pellleHMe II0 KOHKPeTHOMY ey, SIBJISIIOIIeecs
00s13aTe/IbHBIM [IJISI CYIOB TOM ke MJIM HU3IIeil MHCTAaHLUUU IIpU pelieHuUn
AQHAJIOTMUHBIX [IeJI, JIMOO cCJIy>Kalllee IIPUMMEpPHBIM 00pa3lioM TOJKOBAHMUS
3aKOHA, He MMEeIOLIMM 06s13aTeIbHOM CHUITBI»’,

ITpopeccop M. H. MapueHKO BbIAENSIET TPU OCHOBHBIX MOJIEIU
rpeliefieHTa: a) MOJe/Jb YacTHOM aHajoruu, 6) HOpMOYyCTaHaBIMBalOUIAs
MOJie/ib, B) TpeTbs Momenb. CyTb IIOC/IEeIHEN 3aK/JI4aeTcss B TOM, UTO
CyIeOHble pellleHusl, He MMeII/e B CBOeM COAepKaHUM OOIIUX HOPM,
ONMpPAIOTCA HaA ONpeliejieHHble T[paBOBble IIPUHINUIILI, CO3HAT U
MOAJEP)KUBAIOT MX, @ TakKKe MOTYT MCIOJb30BaTbCS MPU PACCMOTPEHUN
aQHAJIOTMUHBIX Ael B OyayiieM M sl JajbHENIero CcoBeplleHCTBOBAHMUS

IIpaBoOBOIi cucTeMbI'.

" Benrepos A. b. Teopus rocygapctsa u rmpasa. M., 1998. C. 421.

8 Kyuun M. B. MekayHapomHblii CygeOHbIVi MpeleaeHT KaK MCTOUYHMK MeKAYyHapOomHOro IipaBa //
MexpyHapogHoe mpaso. 2001. N2 1. C. 22-29; Kyuun M. B. IIpenenentHoe npaBo EBpomneiickoro cymga mno
npaBaM uejioBeka. EkaTepuuoypr, 2004.

9 Nasug P., XXoddpe-Crmuosu K. OcHOBHbIE ITPaBOBBIE CHCTEMbBI COBpeMeHHOCTH. M., 1998. C. 301.

10 Mapuenko M.H. IOpuauyeckast Ipupoa 1 xapakTep penieHuii EBpomneiickoro cyma mo rmpaBaM uejioBeka //
T'ocymapctBo u npaso. 2006. N2 2. C. 12.
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B cooTBeTcTBUM C Kiaccudpuxkaumein M. H. Mapuenko pemienyusi ECITY
MO>XHO OTHECTM K MpeleaeHTaM TpeTbell Mmoaenn. Takue pelieHus, IBJISISICh
aKTaMM TOJIKOBAHMSI, CO3JAIOT OIpeaeeHHYI0 HaIlpaB/SIOIIYI0 CYIe0HYIO
MPaKTUKY, a TaKKe KOHKPETU3UPYIOT M pa3BMBAIOT OOILMe IIPUHIINIIbI,
Jeskaliye B OCHOBe IocTaHoBeHnit Ctpacoyprckoro Cyga.

HOpyrumu  cioBamu, pemenne ECIIY  gBisiercss  IipelieieHTOM
TOJIKOBAHMSI, KOTOPBII TIOHMMAETCs KaK oIlpedejieHue CMbICIa IPaBOBOM
HOPMbBI CyAeOHBIM OpraHoOM, KOTOpO€ [O/KHO OBbITh YUYTEHO IIpu
pacCMOTpPEeHUM el 10 JaHHOM CTaThbe.

ECITY, mo oOiueMy IIpaBUIy, BBIHOCUT peIleHNsI, aHaJOTUUYHbIE YiKe
COCTOSIBIIMMCSI, UeM JIOCTUTAeTCs eauHOOoOpasue, MOCaed0BaTeIbHOCTh U
oIpe e IéHHOCTh ToJAKOBaHMsI KoHBeHLMN. OTOT (aKT U IT03BOJISIET TOBOPUTH
0 IIpelieIeHTHOM XapakTepe mnpakTtudyeckyu Bcex pemeHuin Cypa. Ilpu atom
Cyn siBasieTCsI e IMHCTBEHHBIM OpraHOM, KOTOPbIi YIIOJTHOMOY€eH O(pUIIMaabHO
TOJKOBaTh M pa3bsICHITbL (OPMYAUPOBKM IIOJ0OKeHMIT KoHBeHLMM U
[TpOTOKOJIOB K HeiA.

Criopbl OTHOCUTE/IbHO KOPUAMYECKOI TIPUPOIBI IIpelieieHTa, BUIMMO,
OyIyT MpPOOOIKAThCS, HO, IIPEICTABISIETCS, UTO OTBET HA 3TOT BOIIPOC JIsI
MpaKkTUKU Oe3pasnnueH. IIpusHaHue uau HempusHaHue pemnenuii ECITU
MCTOYHMKOM MEXIYHApOJHOIO MpaBa HMUKAKMM 00pasomM He BIMsSeT Ha
00s13aTe/IbHOCTh pelieHnit Cyma [Jisi TOCYyAapCTB-Y4aCTHMKOB KOHBeHIINN,
BKIOUass Poccuio, Tak KakK 3Ta 00s3aTeJbHOCTh OOYCJIOBJIE€HA He
IOPUIMYECKON TIPUPOMON TIIpeleleHTa, a YCTAaHOBJIE€HA MeXIYHapOIHbIM
IIOTOBOPOM.

Kak m3BecTHO, Poccus gaBisieTcs AUAEepOM I10 KOJIMUYECTBY MOOAHHBIX
NpoTuB Hee xaynmob. CornacHo maHHbIM oTueta ECIIY 3a 2013 rom, 3a
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yKa3aHHbII 1eproj B oTHoleH Poccuiickoii @epepaiiyy ObJI0 BbIHECEHO
129 mocraHoBnaeHui, B 119 u3 Hux Poccus Oblia mpu3HaHa BMHOBHO B
HapyIllleHuu IpaB yejoBekal!.

[lo mHenuio opraHoB CoBera EBpormbi, 060jbllioe YMCIO Kaioo,
noctymnatmmnyx B Cyl, HampsMyl0 CBSI3aHO C IIpoGjeMaMiu MCIOJHEeHUS
rnoctaHoBiaeHnii Cyma m wmMIvieMeHTauuy KOHBeHLMM O 3aliuTe IIpaB
YyeJI0BEKa ¥ OCHOBHBIX CBOOO/I B ITPaBOBbIE CUCTEMBI TOCyaapcTB!2. PaboTa 1o
UCIIOJIHEHMIO TIocTaHoBeHni Cyna BefeTcs Kak Ha ypoBHe CoBeTa EBporibl,
TaK ¥ Ha HALIMOHAJIbHOM YPOBHE.

Ha MexxmyHapoIHOM ypoBHe pa3paboTKy Ipolieayp, CII0COOCTBYIOUINX
6osiee ObicTpoMy UM 3(PEDEKTUBHOMY MCIOJHEHMIO TOCydapCTBaMu
IIOCTAHOBJIEHUIT EBPOIIECKOro cypa, OCyIecTB/AS0T KoMuUTeT MUHUCTPOB
Cosera EBpomnbl, Ilapnamentckast accamb6iess CoBera EBpomnbr (ITACE),
EBpomneiickasi KOMUCCUSI 3a [E€MOKpaTui0 uepe3 mnpaBo (BeHelmaHCKas
Komuccus), Komuccap mno mpaBaMm uejioBeka, EBporieiickas KOMUCCUS T10
spdexktuBHOCTU TpaBocyaus (CEPE]), KoncynbTaTtuBHbIi COBET IIPOKYPOPOB
EBporiel (CCEP) u KoncynbratuBHbIM CoBeT eBporeiickux cypen (CCEJ).
JesiTeTbHOCTD YKa3aHHbBIX U APYTUX MEKIyHapPOIHbIX OPraHOB CIIOCOOCTBYET
YCKOPEHMUIO VICIIOJTHEHMSI IIOCTaHOBIeHMI >,

Hanpumep, BeHeumaHckag Komuccuss  sgBasgeTca NpM3HAHHBIM
He3aBUCUMMbIM (GoOpyMOM MO OOMeHy uAesiMu B IpaBOBOi cdepe. ITO

KOHCYIbTaTUBHBIN opraH CoBeTa EBpombl, B COCTaB KOTOPOTO BXOMSIT

URL: http://roseurosud.org/novosti/78-statistika-evropejskogo-suda-za-2013

12 Resolution on Institutional and functional arrangements for the protection of human rights at national and
European level, adopted at the European Ministerial Conference on Human Rights, held in Rome in November
2000 // www.coe.int/t/dghl/standardsetting/cddh/Proceedings/Rome

13 Supervision of the execution of judgments of the European Court of Human Rights, 2nd Annual Report of
the Committee of Ministers of the Council of Europe. 2008. P.11-14.
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He3aBMCMMbIe 3KCIIepThI (TIperogaBaTesn IIpaBa, CyabU KOHCTUTYLIMOHHBIX
CyoOB, TMpencTaBUTe/NM TOCYyOAPCTBEHHbIX OpraHoB u nAp.) Komuccusa
IIPOBOAUT  CPaBHUTE/JbHbIE  MCCAeNOBAaHMUS, TOTOBUT  3aK/IOYEHMS,
TIpeACTaB/AsIeT [OKIaAbl II0 aKTyaJbHbIM OOIlleeBpOIEeiiCKMM TemMaM. B
yacTHOoCcTH, 110 3arpocy IIACE B CBSI3M C CyIlIeCTBOBaHMEM [IBYX
perMoHa/IbHbIX MeXaHn3M0OB — EBporieiickoi KoHBeHIMMU 1 KonBeHyy CHI
00 OCHOBHBIX IIpaBaX ¥ CBOOOJAaX — IIOATOTOBJIEHO 3aK/IOUeHMe
Benennanckoit Komuccun CoBerta EBpombl «O opuamueckux Ipobjiemax,
CBSI3aHHBIX C COCyllecTBOBaHMeM EBporeiickoii KoHBeHIMM II0 IIpaBam
yesoBeka ¥ KouseHiiny CHI' 06 OCHOBHBIX ITpaBax ¥ CBOOOAAX UeIoBeKar» ',

B KOHTeKkCTe WMCIIOJIHEHMS II0OCTAHOBJIeHUIl EBporeickoro cypa
KoMuccuss Ha OCHOBe aHajau3a Haubojiee pacHpoCTpaHEHHBIX IIpobjem
paspabaThiBaeT peKOMEHJALMM [0 pelleHuI0 3TUX Ipobjem, maer
SKCIIEpTHbIE OLIEHKM 3aKOHOAATEe/NbHbBIM MHUIMATMBAM KOHKPETHBIX
rocymapcTsls.

Komuter MuHuctpoB CoBeTa EBpOIibl B COOTBETCTBUM C ITOJIOKEHUSIMU
Crateu 15.b VcraBa CoBera EBpormbl paspabaTbiBaeT peKOMeHAALu
HALMOHAJIbHBIM BJIACTSIM F'OCYJAPCTB — YUYACTHUKOB, O BBITIOJTHEHUM KOTOPBIX
rocymapctBa 1o 3anpocy Komutera MMHUCTPOB 00sI3aHbI IIPeIOCTaBUTh
unpopmanmo. Ilo paccmaTpuBaeMoii IIpobseme ObLT MOPUHAT  PSIT
COOTBETCTBYIOIIMX PeKOMeHIalNi1, riepBas U3 KOTOPbIX — PekoMmeHpanus o

repecmMoTpe geJl Ha HallMOHAJIbLHOM  YpPOBHE€ Irmocie BbIHECEHW

4 Avis sur les proble 'mes juridiques de coulant de la coexistence de la Convention des droits de ’homme et
des liberate's fondamentales de la Communaute” des Etats independants et de la Convention Europe enne
des droits de I’homme, CDL (1998)017f-restr

5 Cm., HampuMep, mokiaz Komuccuu, MOCBSIEHHbBI CPECTBAM 3allUThl OT YPe3MepHOIi IIUTEIbHOCTH
cynme6HbIX pa3oupaTtenbcTB: Report on the Effectiveness of National Remedies in respect of Excessive Length
of Proceedings adopted at 69th Plenary Session of December 2006.
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nnoctaHoByieHus1 ECITY — npuHasta Komuterom Munuctpos 19 ausaps 2000
roga'e.

B cooTBeTCTBMM C yKa3aHHOM PekoMeHIalyen rocynapcrsa, BKIOYAS
Poccuio, TIpMHSIM COOTBETCTBYIOIEe 3aKOHOAATEeIbCTBO, B KOTOPOM
IpeayCMOTpPEeHa BO3MOXHOCTb IlepecMOTpa VYroOJOBHBIX [ejl, a B
3aKOHOJATe/NbCTBe MpuMepHO 40% rocynapcTB — TaKKe BO3MOKHOCTb [JISI
repecMOTpa B TPaXHAHCKOM UM aOMUHUCTPATUBHONM TMpolieaypax Iociie
BbiHeceHust EBporneiickum CyoM mocTaHoBieHus !,

B 2004 rogy KomuteTom MUHMUCTpPOB Obli1a BoiHeceHa PekoMeHmanys «O
IIpUMeHeHUM TojokeHnin EBporeiickoin KouseHun 1o [IpaBam yesoBeka B
YHUBEpPCUTETCKOM o0Opa3oBaHuMM U MOpodeccuoHaJIbHOM OOy4YeHUNU», O
BbIcIIeM 0Opa3oBaHMM ¥ NpOodeccHOHATbHOI TNOATOTOBKe!®, B KOTOpOIi
KoMuTeT mpu3Baj rocygapcTBa 00ecrieumThb afeKBaTHbIi YPOBEHb 00yUeHMSI
eBpOoNencKuM CcTaHgapTaM nyrtem BBeleHus mnpaBa EKIIY B uucio
00s13aTe/IbHBIX KYpCOB, a TakKkKe IyTeM BKJIIOUEHUS KOMIIOHEHTOB,
TTOCBSIIIIEHHBIX TAaHHOM TeMaTuKe, B 0011111e KypChl yTOJIOBHOTO, I'PakAaHCKOIO
IpaBa " IIpollecca U APYIUX AUCHUIUIMH IIPU OOyUEeHUM IOPUCIPYIAEHIINN.
Cragmaptbl EKITY Takke MOJIKHBI ObITh BK/IIOUEHBI B KBaJIM(UKAIMOHHBIE
9K3aMeHbl [JI1 Cylei, MPOKYpPOpOB, COTPYAHMKOB ITPABOOXPAHUTEIbHBIX
OpraHOB, yupexxaeHunin OrpaHMYEeHMS " JINILeHNS CBOOO/BI,
MMMUTPALIMOHHBIX CIAY’K6 B  COOTBETCTBMM C UMX IPaKTUUECKUMU

IIOTPEOHOCTSIMMA.

1614 CM Recommendation No. R (2000) 2 of the Committee of Ministers to member states on the re-
examination or reopening of certain cases at domestic level following judgments of the European Court of
Human Rights, 19 January 2000.

17 AS/Jur (2007) 35 rev 2, The effectiveness of the European Convention on Human Rights at national level.
Working document, 26 July 2007, 52.

18 CM Recommendation Rec (2004) 4 on the European Convention on Human Rights in university
educationand professional training, 12 May 2004.
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Jto Tpeb6oBaHue Komutera MHMHUCTPOB He YTpaTWIO CBOEii
aKTyaJbHOCTM U 4yepe3 10 jer. B 1uiaHe MepoOnpuUSTUII MO MCIIOJHEHMUIO
IIMWJIOTHOT'O TIOCTAHOBJIEHMSI «AHaHbeB U Jpyrue IpOTUB Poccum» 1op,
IIyHKTOM 2 3aruiaHupoBaHo «Ob6ecrieunThb BKIoueHue B 2013 r. B yueOHbIe
IJIaHbl, IIporpaMMbl  OOyuyeHMs, TIOBbIIeHUSI  KBaIuMUKALIUU U
npodeccoHaabHOV MOATOTOBKM (IT€peIoAroTOBKM), CTaXKMPOBKM KaapoB (B
TOM UMCJIe KaZIPpOBOT0 pe3epBa) OpraHoB U yupexxaeHuit YUC, a Takke Opyrux
KOMIIETEHTHBIX  TOCYJAPCTBEHHBIX  OPraHoOB BOIIPOCHI U3YYEeHUS
MeXOYHApOOHBIX CTAaHAAPTOB, IpakTuku EBpormerickoro Cyga M OIbITa
IPYTUX CTpaH IO obecIieueHMI0 B3BEIIeHHOIo IMOJAX0Aa K M30paHMI0 Mepbl
rpecevyeHusi B BUIEe 3aK/IIOUEHMS I10[, CTPaXKy M Hamjexalux YCIOBUIL
coJiepskaHusI IO CTPaskeli MoJ03PeBaeMbIX ¥ OOBMHSIEMbIX» !,

PekomeHpauys OTHOCUTEJIbLHO TIOBBILLIEHUS 3pdeKkTUBHOCTU
UCIIOJTHeHMS TocTaHoBIeHni1 EBpornieiickoro Cyia Ha HAllMOHAJILHOM YPOBHE,
npuugatas Komurerom MunHuctpoB 6 despans 2008 r.%°, mpusbiBana
rocygapcTBa CO34aThb OpraH WM [O/DKHOCTHOE JIMIO0, B OOS3aHHOCTU
KOTOPOTO BXOAM/Ia 6bI KOOpAMHAIMS Ipollecca UCIIOTHEHNST TOCTaHOBJIeHMIA
Cyma; obecreunTh pacIlpoCTpaHeHMe TeKCTOB ItoctaHoBiaeHuit ECIIY,
NojJjieXkalx UCIOJHEeHUIO, a TaKKe KaK MOKHO CKopee OIlpenesisiTb Mephl,
TpebyeMble JJIS1 UCIIOJTHEHUST [TIOCTaHOBJIEHUIA.

[lo ob6memy mnpaBuiy, EBpomeickuit cynq Tpu  BbIHECEHUM
IIOCTAaHOBJIEHUS, KOHCTAaTUpYIOLIero HapyiuieHne KOHBeHIMM, He BIIpaBe

JaBaTb TOCYOAapCTBY-OTBE€TUMKY KOHKpPETHbIE€ IIpedllMCaHMs, KaK OO0JIXKHbI

19 http://minjust.ru/sites/default/files/basetype/2013/03/prilozhenie_1_ananev.docx
20 CM Rec (2008) 2, Recommendation of the Committee of Ministers to member states on efficient domestic
capacity for rapid execution of judgments of the ECtHR, 6 February 2008, 1.
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ObITh M3MEHEHbl 3aKOHbI, M Kakue pedopMbl AOKHBI ObITb MPUHSTHI.
OO6s13aHHOCTh II0 HAMA30py 3a MCIIOJHEHMeM MocTaHoBjaeHuii Cyma B
COOTBETCTBUU CO CT. 46 KoHBeHIIMM BO3j10)keHa Ha KomMuTeT MMHUCTPOB,
KOTOPBIV IpoBepsieT, OblJIa JiM BbIIVIaU€HA CIIpaBeiMBas KOMIIEHcALys, a
TaKKe ObIIM JIX IIPUHSITBI MePbI AJIs1 TOT'0, YTOOBI MPEKPATUTDh HapylLIeHue Un
IpefoTBPaTUTh HOBbIe HapylieHus KouseHuun. Eciiv paHbliie EBporieinckuit
Cyd, B CBOMX IIOCTAHOBJIEHMSX IIPOCTO KOHCTAaTUPOBAJ, MMeEJIO JIM MeCTO
HapyiieHne KoHBeHmu, To HaumHasa ¢ 2004 roma y EBporeiickoro cyna
TIOSIBMJIOCH TTIOJIHOMOYME TPeOOBaTh OT TOCYAAPCTB-HAPYIIMUTEe TPUHSITUS
Mep oOllero xapakTepa. JTM UM3MeHeHMs] B Ipolenype pab6orsl Cyna
IIPOU3OILIM B CBSI3U C MNpuHATHMEM KoMUTETOM MMHUCTPOB Pe3somwounmn
2004(3)9, B koropoit Cymy ObLIO IIpedjoXXeHO YKasbiBaTb B CBOMX
IIOCTAHOBJIEHMSIX, KakKasl CUCTeMHasl IIpobsieMa SBJISIETCS IPUIMHOM
HapyIIeHNUs], ¥ B 4YeM MCTOYHMK 3TO¥ MPOOJIEMBI, IJISI TOrO, YTOObI ITOMOYb
rocyJapCcTBaM-y4acTHMKaM B ee paspemeHun?!. B aToT ke meHb Komwurer
MunucTpoB BeiHec Pekomengannio (2004)6 «O noBeilieHnn 3PpPeKTUMBHOCTI
BHYTPEHHMX CpeNCTB IIpaBOBOi 3aliuTbi»??, B KoTopoit Komwurer
pPEeKOMEeHJ0Ba/l TrOCyJapCTBaM, UTO B Cjy4yae BbIHECEHUSI IMOCTAaHOBJIEHUIT
Cyna, KOTopble YKasbIBalOT Ha CTPYKTypHble WM 00OIIyMe Ipo6ieMbl B
HaI[MMOHAJIbHOM 3aKOHOJATeNbCTBE WM IIPABOIIPUMEHUTEIbHON MPAKTUKE,
MpoBepUTb 3G GEKTUBHOCTD CYIIECTBYIOIIMX BHYTPEHHMX CPeACTB IPaBOBO

3alIUThI M, €C/M 3TO HeobxodauMmo, paspaboraTb Takue 3(PheKTUBHbIE

21 CM Resolution Res (2004) 3 on judgments revealing an underlying systemic problem, 12 May 2004 // URL:
https://wcd.coe.int/ViewDoc.jsp?Ref=Res(2004)3 &Language=lanFrench & Ver=original &Site=CM &BackColo
rInternet=9999CC &BackColorIntranet=FDC864 &BackColorLogged=FFAC75

22 Recommandation Rec(2004)6 du Comite des Ministres aux Etats membres sur 1'amelioration des recours
internes // URL: https://wcd.coe.int/ViewDoc.jsp?Ref=Res(2004)3 &Language=lanFrench &Ver=original
&Site=CM &BackColorInternet=9999CC&BackColorIntranet=FDC864 &BackColorLogged=FFAC75
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CpelcTBa IIPABOBOI 3alllMThl, IPUMMEHEHME KOTOPBIX IO3BOJMT M30€KaTb
BbiHeCceHMSI CylOM ITOBTOPHBIX ITOCTAHOBJIEHMI IIO ITOJOOHBIM >Kajo0aM.
PesysibTaTOM Takoi pekoMeHgauuy Komurera MMHUCTPOB SIBUJIOCH CO3[aHMe
MpOLeaypbl MUJIOTHOTO IIOCTaHOBJIeHUS. CTOUT 3aMeTUTb, UTO IOHSATUE
«[MUJIOTHOE TOCTAaHOBJIEHME» COMEPXKUTCS MMEeHHO B PekoMeHmanuu, a He B
Pe3somonumn.

Vke depe3 Mecsl ITocjie OITyOJMKOBaHMS pe3osoinm, 22 uions 2004
roga, Cyn BbIHEC MepBO€ IMUJIOTHOE IMOCTAaHOBJIEHNME T10 J1e/ly bpOHMOBCKUI
nipotuB Iloabimu. [Ies0 KacajoCchb OTCYTCTBUS OOJ/DKHOM KOMIIEHCALIMM 3a
COOCTBEHHOCTD, yTPaueHHYI0 TOJIbCKUMMU rpakgaHaMu,
pernaTpuMpPOBAHHBIMU C TEPPUTOPUIA, OTOLIeOIINX K bemopyccun, JIutee u
VKpauHe 1ocjie BTOpPOM MMPOBOI BOWMHBI. Cyl YCTAaHOBMJI B IOJIbCKOM
IIPaBOBOI1 CUCTEME Ha/IMuMe CTPYKTYPHOTO HEIOCTaTKa, KOTOPLIA JIMIIUII
IIpaBa Ha OeCIIPersITCTBEHHOE I10/Ib30BaHME CBOMM MMYVILECTBOM IIPUMEPHO
80 Tricsu 4desioBeK. CChIIAsACh HA JAaHHOE MUJIOTHOE MOCTAaHOBJIEHME, CYIbs
EBponeiickoro cyga JKymaHuuMu yKasaja, uUYTO ewiM Obl MOUIOTHOE
IIOCTAHOBJIEHMEe He ObUIO MpUHATO, «y Cyma okasanoch 661 80 000 BuCSIINUX
IleJi», KOTOpble IIPUIILJIOCH ObI MeXaHMUeCKHM pPelliaTh B MaHepe «Copy — paste»,
T.e. 80 000 0IMHAKOBBIX peLIeHUN»>,

BbiHeCceHMe NUIOTHBIX MOCTAHOBJEHMII MOXXHO pacCMaTpMBaThb Kak
dbakTop, IUIOOOTBOPHO BAMUSIOMMII Ha 3PAOEKTUBHOCTh €BPOIIECKOM
cuctembl. C OOHOM CTOPOHBI, SKOHOMSATCS pecypcbl Cyza, CTaHOBSITCS
MaKCHMMaJbHO palMOHAJbHBIMMU, C OPYroii — 3TO KapAMHAIbHBINA CIIOCOO

HO6Y,I[I/ITI) rocygapcTtaa 6bICTpee IIpUBOAUTD HallMMOHAJIbHOE

23 Hutten-Czapska v. Poland, Judgment of Grand Chamber of 19 June 2006 (opinion of Judge Zupancic).
40



Bunnuukosa P.B. K Boripocy 06 3ddekTUBHOCTY PYHKIIMOHMPOBAHMS €BPOIIECKOI
CUCTEMbI 3alIUTHI IIPAB YeI0BeKa

3aKOHO/IaTe/JIbCTBO B COOTBETCTBME C ITpelieJeHTHbIM IpaBoM EBpoIieiickoro
cyna.

[Tpouiegypa BeiHeCEHMS ITUJIOTHBIX IIOCTAHOBJIEHNII COCTOUT B TOM, YTO
Cyn BbIZe/IsIeT IPYIITY UAEHTUUYHBIX XKaI00 1 pacCMaTpMUBAET OJHY U3 3Kaob
B mpuoputeTHoMm Iopsiake. IIpu stom Cynd gaeT OOCTOSITENbHBIN aHaIM3
CUTyalUN, IIpuUBealIeil K 3HAUNTEJIbHOMY YMC/IY OSHOTUITHBIX HapyIIeHUi1
KoHBeHIIMM, ¥ YyKa3blBaeT Ha CHUCTEMHYIO IIpoOsieMy, KOTopas cTaja
NpUYMHONM HapylleHuit. OgHoBpeMeHHO Cyp cTapaeTcsl AaTh AOCTATOYHO
yeTKMe peKOMEeHIalluM TOCYIapCTBY O ITyTSX YCTPaHEHMS 3TOi IIPoOJieMbl.
PaccMoTpeHMe BCeX OCTaJbHBIX CXOXMX OeJ B OTHOIIEHMM ToCydapCTBa
IIPMOCTAHABIMBAETCS HA HEKOTOpoe BpeMs, IIpU  YCJIOBUM, UTO
IIPAaBUTEJIBCTBO He3aMeIJIUTEeJIbHO IIPUMMET Mepbl II0 MCIOJHEHUIO
roctraHoBjennust. OgHako Cym MoXXeT B 10001 MOMEHT BO30OHOBUTH
paccMOTpeHMe ITUX AeJl, eCJIM TOTO TPeOYIOT MHTePEChl ITPaBOCYAMS.

CiiegyeT OTMETUTbD, UTO CHavasia MJIOTHAs Ipolleaypa Obljaa BCTpeueHa
C HeKoTophIM onaceHuem. Taxk, B Pe3omouun 1516 ITACE oTmeuaeTcsi, 4ToO B
MMUJIOTHBIX IMOCTAHOBJIEHUSIX CJIOXKHbIE CUCTEMHbIE Ipo0OJIeMbI
paccMaTpUBAIOTCS HA MIpUMepe OLHOrO Aejia, KOTOPOoe MOXEeT He OTpakaTb
BCE aCIIeKThl KOHKPETHO MPO06IeMbI; ITOCKOJIbKY PACCMOTPEHME OCTaIbHBIX
CXOXMX [OeJl TPUOCTAHaBIMBAETCS, €eCTb PUCK, YTO Takas IIpolenypa
3aMelJIMT, a He YCKOpUT umIuieMeHTaluio KOHBeHIMM B ToCydapCTBax
CoBeta EBporbr*.

OmnpeneneHHble COMHEHMSI ObUIM BbICKA3aHbI ¥ BeAYLIMMM IOPUCTAMM-

MeskIyHapogHUKaMU U cyabssMu EBporieiickoro cyma. Kak nuiiet mpodeccop

24 PACE Resolution 1516 (2006), Implementation of judgments of the European Court of Human Rights, 21.
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®. JInu, mpoueaypa MMJIOTHOTO ITIOCTAHOBJIEHMS pean3yeT IMOJI0KEHUS CT. 46
KouBennum mno-HoBoMmy. CTammsi ucIojHeHus IoctaHoBienuss Cyma
roCyIapCTBOM-OTBETUMKOM OCTaeTCsI 1101 KOHTpoiaeMm Komutera MMHUCTPOB.
Opuako Cyn IPOBOAUT CBOI COOCTBEHHYIO OIIEHKY MCIIOJHEHMS, UTOOBI
MMETb BO3MOXKHOCTb 3aKpbITh BCIO COBOKYIHOCTb el aHaJOrMYHOIO
xapakrepa®.

[To muennto cyabu ECITY B. 3arpe6enbckoro, korma Cyn yka3bIBaeT
rOCyIapCcTBY Ha HEOOXOAMMOCTh UCIIPABUTh CBOE 3aKOHOIATE/IbCTBO, UTOObI
pelnTh 00IIYI0 IIPO6JIEMY, OH «y3yPIIMPYET» COOTBETCTBYIOIIME ITOJTHOMOYMS
y Komurera MunnctpoB CoBeTta EBporibl ... Cy1 Hage/nsieTCst BO3MOKHOCTSIMUA,
BBIXOISIIMMM 3a mpefdesbl cdhepbl ero KomieTeHIun*. IToxokee MHeHMe
TOJIbKO B 60Jjiee numjaoMaTudHoi ¢hopMe BbicKasan rmpodeccop A.M. Kosnep:
KomMmurer MMHUCTPOB dakTudecky BepHya Cydy 4acTb NPUOOPETEHHBIX UM
II0JITHOMOYMII TpeO60BaTh OT TOCYAAPCTB-HAPYIINUTE el IIPUHSTUSI Mep 00ILero
xapakrtepa?’.

Belm  BBICKA3aHbl  IPETEH3UM  OTHOCUTEIBHO  OTCYTCTBUS
COOTBETCTBYIOIIE/f ~ HOpPMAaTMBHON  0a3bl  MpoOLeAypbl  MUIOTHBIX
noctaHoBieHnit. Tak nipodeccop JI. Xendep monaraer, UTO ecau Ipoleaypa
MMIOTHBIX TOCTAHOBJIEHUII MpPU3BaHa CIYXUTb 3(G(PeKTUBHLIM CpeiCTBOM
NIPUBUAEHMS HALMOHAJIbHOTO 3aKOHOMIATENbCTBA B COOTBETCTBME C

EBporieiickoii KoHBeHIMel, Cyn MO/IKeH COCPelOTOUYMThCS Ha BbIpabOTKe

% Leach Ph. A Brief Summary of the Discussion on the Pilot Judgment Procedure at the Warsaw Seminar, 14-
15 May 2009.

26 Hutten-Czapska v. Poland, Judgment of Grand Chamber of 19 June 2006.

27 Kosnep A. W. HoBble TeHmeHIMM B NpakTuke EBpomeiickoro Cyma 1o mpaBaM uejioBeKa: «IIMJIOTHbIE
MMOCTAaHOBJIEHUSI» O «CTPYKTYPHBIX MMpobiemax»/ MexxgyHaponHas KoHbepeHuus: «Bmusaue EBpomeiickoit
KOHBEHIIMM O 3alllTe TMpaB Yel0oBeKa M OCHOBHBIX CBOOOJ Ha Pa3sBUTME ITPABOBBIX CUCTEM €BPOIEICKUX
cTpan», pocitasib, 29-30 urons 2006 r. // http://www.espch.ru/content/view/145/34/
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IIPaBOBOJ OCHOBBI B IIeJISIX ObOecIieueHMs] «3aKOHHOCTM» COOTBETCTBYIOIIE
MpoLeIyphI-S,

Ha o910 e o6OcrositenibcTBO yKaszana IIACE oTmeuasi, uTO
3pdEeKTUBHOCTh MUIOTHONM IIpOLEAYpPbl MOKET OBbITh ObecrieueHa TOJIbKO
TIIATe/bHOI paboToii KomuTera MMHUCTPOB MO OLIEHKE aJeKBAaTHOCTU U
OOCTaTOYHOCTM Mep M0 WCIIOJHEeHUIO II0CTAHOBJIEHMI, MNPUHUMAEMBbIX
rocymapctBamu-ydactankamu®. Jpyrumu cimoBamy, I[TACE ykasana Ha
HEOOXOOMMOCTb  pa3pabOTKM  CIIeUMaJbHBIX IIPaBUJA  KOHTPOJIS  3a
VICTIOJIHEeHMeM ITMIOTHBIX IIOCTAaHOBJIeH M1,

Takme mnpaBwia ObuiM mpuHATHI B 2011 Tomy u 3akpemnyieHbl B
PernamenTe EBpomeiickoro cyma®'. Permamentom’? (ITpaBuio 61) mogpo6HO
yperyaupoBaHa IIpolenypa TMPUHSITUS CYIOM T[WJIOTHBIX pelleHu u
0003HaYeHbI BOIIPOCHI, KOTOPbI€ MO/IKHBI ObITh paccMOTpeHbl CymoMm mpu
BbIHECEHUM TaKoro roctaHoBieHus. CornacHo PerimameHTy EBporieiickoro
cyzia, rocyIapcTBa 00sI3aHbI MPeANPUHSITh B ycTaHOB/IeHHble CyIoM CpOKMU
Mepbl, YyKa3aHHbIe B IocTaHoBeHun Cyna.

K Hauvany 2014 roma EBpomneickuM CyIoM BbIHECEHO 18 IMIIOTHBIX
IIOCTAHOBJIEHUI1, U3 HUX IBA B OTHOILLIEeHUM Poccuiickoit @enepaiim.

[TepBoOe MUJIOTHOE MTOCTAaHOBJIEHME 110 Aeny «bypmoB mpotus Poccun (N2

2)»%* Cym BbiHec 15 sauBaps 2009 roma. Cynd yKasaj, UYTO IIPUUYMHOIA,

28 Helfer L. R. Redesigning the European Court of Human Rights: Embeddedness as a Deep Structural Principle
of the European Human Rights Regime // The European Journal of International Law, Vol. 19, 2008. — P. 154.
http://ejil.oxfordjournals.org/content/19/1/125.abstract

2 ACE Resolution 1516 (2006), Implementation of judgments of the European Court of Human Rights, 21.

30 Supervision of the execution of judgments of the European Court of Human Rights, 2nd Annual Report of
the Committee of Ministers of the Council of Europe, 2008, p.8.

31 URL: http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=INT;n=53808

52 pemakius meicTByet ¢ 1 cenTsiops 2012 r.; mocaenHsas pemakuus PermamendTa geitctsyer ¢ 1 suBaps 2014
T.
35 URL: http://www.echr.ru/documents/doc/12027283/12027283.htm
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MoOyauBIlle/i ero K BbIHECEHUIO IMUJIOTHOTO ITOCTAHOBJIEHUS, SIBUJIOCH
60JIb11I0Ee KOJIMUECTBO e/, IPOUCTEKAIOIINX U3 OJHONM U TO XXe CUCTEeMHO
npobjieMbl, a Takke HenpuHsTHMe Poccuiickoit ®emepanyueii Kakux-ambo
3HAUMMBbIX Mep, KOTOpble COKpaTuau Obl ITOTOK >kanob B EBpomneiickuit cyj.
Cy[ TTOCTaHOBWII, YTO UCTOUYHMKOM HapylIeHUN, BbISIBJIEHHBIX B Jiesie «byplioB
ripotuB Poccum (N2 2)» CcTaio IMOBTOPSIOIIEeCs HEMUCIIOJITHEHE TOCyaapCTBOM
CyIeOHbBIX pelieHnit M OTCyTCTBME 3(PPHEKTMBHOIO BHYTPUTOCYAAPCTBEHHOTO
CpeACTBa IIPaBOBOJM 3alMThl Yy MOCTPAgaBUIMX OT COOTBETCTBYIOIIUX
Hapymienuii. Cyn o6si3ai BiacT Poccuy mpeanpuHSITh KOHKPETHbIE MepPhI: B
IIeCTUMECSIUHBI CpPOK CO034aTh 3(PdeKTUBHOe BHYTPUTOCYAAPCTBEHHOE
CpeICcTBO  MpPaBOBOM  3allUThl, IIpeAyCMaTpuBawllee  IOCTAaTOYHOE
BO3MeIlleHe 3a HeuCHoJHeHue (JInbo HecBOeBpeMeHHOe MCIIOJHEeHMeE)
BHYTPUTOCYAApCTBEHHBIX CY/IeOHBIX PellleHMil; ¥ TpeloCTaBUTh BO3MellleHle
BCEM >KepTBaM HeBbIIIAThI IPeyCMOTPEHHOTO CyIeOHbIM pellleHeM J0JITa
B TOAUYHBIN CPOK.

Bo ucriojiHeHMe TaHHOTO MOCTAHOBJIEHMS ObLT MPUHAT 3aKOH N2 68-D3
or 30 ampenss 2010 r. «O KoMmmeHcauuu 3a HapylleHKWe TIpaBa Ha
CYIOIPOM3BOJICTBO B pa3yMHBbIIi CPOK MJIM TIpaBa Ha MCIOJHEHMe CyneOHOro
aKTa B pa3yMHbI CPOK», MpMU3HAHHBIV 3(P(PeKTUBHBIM CpPeCTBOM IIPaBOBOJ
3alIUThI.

10 guBapsi 2012 roma Cymom ObUIO BbBIHECEHO BTOpO€ MMUJIOTHOE
IIOCTaHOBJIeHNe B OTHOIleHUM Poccuiickoin @enepauy «AHaHbEB U Opyrue
npotuB Poccun»*, Bcrynusiee B cuiny 10 anpensa 2012 roga. Cyn B JaHHOM

Iejie KOHCTAaTUpPOBa/a Hanuume B Poccuiickon denmepanuy CTPYKTYPHOMU

3 http://europeancourt.ru/tag/ananev-i-drugie-protiv-rossii/
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npo6jieMbl  OecuesIOBEUHBIX M  YHIWKAOIIMX  JOCTOMHCTBO  YCJIOBUIA
comepkaHMsl B CJeACTBEHHBIX M30JISITOpPax M OTCYyTCTBUE 35(h(HEeKTUBHBIX
HAlMOHAJIbHBIX CPeACTB IIPaBOBOI 3aliUTbl OT [OAHHOIO HapyILIeHMS.
CorjnacHO [JaHHOMY IIOCTAHOBJIEHMIO, BJIAacTM 00SI3aHbI, BO-IIEPBBIX,
BBIIIJIATUTDH KOMIIEHCALIMM BCEM 3asiIBUTEJISIM, 00paTUBIIMMCS B EBporieiicKkuii
CyIL IO BbIHECEHMS IIWIOTHOTO IIOCTAHOBJEHMSI C JKajobamMu Ha
HeHajJjiexallye VYCIOBUSI COJEepKaHUsI B  POCCUIMCKUX  CJIeICTBEHHbIX
130JIITOpax. Bo-BTOphIX, pa3paboTaTh B TeueHMEe IIECTU MeCSILEeB C IaThl
BCTYIUIEHUS IIMJIOTHOTO ITOCTAHOBJIEHMS B CWJIY IUIAH JeiCTBUIA. JaHHBIN
IJIaH JO/DKEH BKIIUYATh B ce0SI KOMIUIEKC MEpP IO PelIeHUI0 CTPYKTYPHOI
rpobysieMbl ¥ 1O CO3JaHMIO HOBBIX (MM  COBEPIIEHCTBOBAHMUIO
CYILIECTBYIOIIMX) CPeACTB IIPaBOBOJ 3alllMThl, OTBEUAIOIINX TPeOOBAHUSIM,
M3JI0KEHHBIM B IUJIOTHOM ITOCTAaHOBJIEHUMN.

Bo wucmonHeHMe pJaHHOrO IIOCTaHOBJeHMS B Jekabpe 2012 ropa
VrionHomoueHHbln Poccum mpu  EBpomeiickom Cyme — 3aMeCcTUTeNb
MMHMCTpA OCTUlMK ['eopruii MaTOIIKUH IIpeacTaBua B [lemapTamMeHT II0
MCIIOJITHEHUIO TIoCTaHOBJeHuit EBporeiickoro Cyma Komwurera MUHUCTPOB
Cosera EBpombl «IliaH [OeiCTBUII O BBINIOJHEHUM YCJIOBUI TMUIOTHOTO
[TocTaHOB/IEHUST TO XajgobaM ~AHAHbeB ¥ [pyrue MpPOTMB Poccun”».
YKa3aHHbIi TJIaH ObLT pa3paboTaH MeXXBeIOMCTBEHHOI paboueii rpymIioi, B
KOTOPYIO BOIIN TpenctaButenn MuHuctepctBa woctuiiuu PO, BepxoBHOro
Cyna P®, l'eHepanbHOI1 mpokypatypbl PO, CinencTBeHHOro Komurtera PO,

MunHMcTepCcTBa BHYTpeHHUX Hen P®D, demepanbHOi CIYKObI MCIIOJTHEHUS
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HakasaHuit, ®emepanbHOl CIIY>KObI CymeOHBIX IMPUCTABOB M MMUHMCTEPCTBA
¢bunancoB PO u ony6mkoBaH B anpese 2013 roma>.

Takum oOpa3om, BBeleHHAs KaK peakiiysi Ha OOJIbIIOe KOJIMUYECTBO
’Kajiob Ipolenypa MNUJIOTHOTO ITOCTaHOBJAeHUSI 3(G@PEeKTMBHO BIMSIET Ha
CO3aHMe BHYTPUTOCYIApPCTBEHHBIX CpeNCTB IIPaBOBOW 3alUTBI  OJISI
npenoTBpallleHus: HapyuieHu KoHBeHuuu B panbHenmem. IIpouenypa
IIMJIOTHOTO  IIOCTAHOBJIEHMUS  MMeeT 3HAuMTe/bHbII IOTeHUIMaT U
IIPUMEHSIETCSI BO BCeX CUTyalusx, koraa Cya IpUXOAUT K BBIBOY, UYTO Apyrue
cpencTBa yoeskmeHMs1 OKakyTcst HeahdekTuBHbIMMU. Kak yke ykasan Cynd B
cBoeM MeMopaHayMe, «IIpolieypa NMJIOTHOTO MMOCTaHOBJIEHUSI OTMeHeHa He
oymeT»S.

Bompoc o TOoM, KaK IpOJo/KUTbh pedopmy EBporeiickoro cyma 1o
IpaBaM 4ejioBeKa, rocymapcTBa — yuyacTHMKM CoBeTa EBporbl o0Ccy>kaaay Ha
Kondepennnsax B UntepnakeHe (18-19 gespansg 2010 roga), Usmupe (26-27
aripens 2011 roma) m bpaittoHe (19-20 ampens 2012 roma). CBoero poja
MMPOTPaMMHBIM [TOKYMEHTOM CTaja bpailToHCcKasi Aekaapaius, KOTopas
KOHKPEeTU3UpOBa/a, pa3Buia IoJoxeHUs [leknapanuii B VIHTepiakeHe U
M3mupe 1 Opoao/Kuaa HauaTble MU pedopMbl. Peub uaeT 0 MoJI0XKeHUSIX,
KacalolMxcsl MNPUHLMIA CYOCUOMAPHOCTM, KPUTEPUEB IIPUEMJIEMOCTU
>Kayio0bl Py nogaue kanobsl B Cy, Mpoieaypbl pacCMOTPEHMST Kalo0bl, a
TaKke OOJITOCPOUYHBIX IepcrekTuB cucteMbl Koupenmunu u Cypma®.

BOJBIIMHCTBO U3 3TUX MpPeJIOKEeHMI BOIIO B comepskaHue ITpoToko/1oB N2

35 http://minjust.ru/sites/default/files/basetype/2013/03/prilozhenie_1_ananev.docx

% The Pilot Judgment Procedure — Memorandum prepared by the Registry of the Court, DH — S — GDR (2009)
010, 24 February 2009. — P. 2.

57 Cm.: II. 3 Bpaittonckoit mexkmapauuyu ot 20 ampens 2012 roma // http://euroua.com/europe/coe/1420-
brajtonskaya-deklaratsiya-perevod.
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15 1 N2 16 Kk EBporeiickoii KOHBEHIIMM, YCTaHABIMBAIOIIMX HOBbIE M3MEHEeHMSI
B IIporeype paboTsl EBporieiickoro cyzma 1o rmpaBaM yejioBeKa.

ITpoTtokoa N2 15 6611 OTKPBIT Ajist moarcanms 24 uions 2013 roga. OH
COCTOUT U3 HEeBITU CTaTel, U3 KOTOPbIX OCHOBHOE COAepsKaHMe OOroBopa
COCTaBJISIIOT IIepBble ISITh CTaTei, MOCAedHMe 4YeTbIpe CTaTbM COomepyKaT
3aK/JII0UYNUTEJIbHBIE U IIePeXOIHbIE TT0JI0KEHMSI.

HaHHBI OOTOBOpP BHEC CJedylollue W3MeHeHMsI B MeXaHU3M
dyuknonupoBauuss KouBenuunu. Cratbsgs 1 IIpoTokona mob6aBisieT B
npeam6ysry KoHBeHLIMM HOBBIN ab3all, rae AOIOJHUTEIbHO aKIeHTUPYEeTCS
II0JIOKEHME, UTO KOHBEHIMOHHAS 3aIlMTa HOCUT CYOCHIMapHbIi XapaKTep I10
OTHOIIEHNI0O K 3alliuTe, MpPeAoCTaB/IsIEMOI Ha BHYTPUTOCYAapCTBEHHOM
YpOBHE, I OCHOBHYIO OTBETCTBEHHOCTb 3a oObecreueHue MpaB U CBOOO.,
rapaHTUpoBaHHbIX KOHBeHIIMe, HECYT rOCy1apCTBa.

Cratbst 2 IIpoTOKO/Ja [OOMOJHSIET HOBBIM IIYHKTOM CTaTbhio 21
KoHBeH1IMM ¥ BBOOUT BEepPXHMII BO3PACTHOM Ipenesn Ojs KaHOUIATOB Ha
OO/KHOCTb CyAbM — MeHee 65 jieT Ha [aTy 3ampoca CIIMCKa KaHIUIaTOB
[TapnameHTCcKOi1 Accambiieeir CoBeTa EBpombl.

Cratega 3 [IpoTOKOJIa MCKIIOUAaeT MpPaBO CTOPOH BO3Pa)KaThb IIPOTUB
nepenaun pena B bospinyio ITanaty Cypa, KOTopoe mpeaycMaTpuBaIoCh
cratbeit 30 Kousenimi®. JJaHHOe M3MeHeHMe, 0 MHEHMIO OOJIbIIMHCTBA
3KCIIePTOB, TIPEeNCTaBJIsIeTCs IMporpeccuBHbIM. bosbmiasg I[lamata Cyza

paccMaTpmBaeT Haubosiee BayKHbIE JeJjia, Kacawmmnecsa  TOJKOBAHUA

38 Ecau meno, Haxopsiieecss Ha paccMoTpeHmuyu IlanaTel, 3aTparMBaeT cepbe3HbIi BOIIPOC, KacCalomimiics
TOJIKOBaHMS MoJIoKeHU1 KouBeHMM min IIpOTOKOIOB K HEW, UM eC/iu pelleHre BOIpoca MOXKET BOMTHU B
MpOTMBOPeYMEe C paHee BbiHeceHHbIM CymoM IOCTaHOBIeHMeM, [lanmaTta MOKeT OO BbIHECEHUSI CBOEro
MOCTaHOBJIEHMS YCTYNIUTD IOPUCOUKLINIO B 10J1b3y Bosnbiioii [1anaTel, eciiv HM OGHA U3 CTOPOH He BO3paskaeT
MIPOTUB 3TOTO.

47



Bunnuukosa P.B. K Boripocy 06 3ddekTUBHOCTY PYHKIIMOHMPOBAHMS €BPOIIECKOI
CUCTEMbI 3alIUTHI IIPAB YeI0BeKa

KoHBeHIIMM, TII03TOMY MHEHUS CTOPOH He [IO/DKHbI CTaHOBUTBCS
MIpensITCTBMEM 1151 paboThl bombioii ITanaTsl.

Camoe 3HauuUTeJIbHOE M3MeHeHMe BHeCceHO cTaTbeil 4 IIpoTtokona u
KacaeTcss Cpoka oOpallleHMsl, KOTOPbIiI COKpallleH C IIeCTM MecCsIeB 10
yeThIpex. IIyHKT 1 craTtbu 35 KoHBeHUuu B pemakiuuu ITpoTokona N2 15
chopmynupoBaH ciaeayionmm obpazom: YoroBus mpuemieMocTty. Cy MOKeT
IIPVHMMATD JeJI0 K paCCMOTPEHMIO TOJIBKO IT0CJIe TOTO, KaK ObLIN MCUepIIaHbl
BCe BHYTpPEHHMEe CpelCcTBa IMPaBOBOM 3alllUThl, KaK 3TO IIPeAyCMOTPEHO
00IIeMPM3HAHHBIMM HOpPMaMM MEXKAYHApPOJAHOrO IIpaBa, M B TedyeHMe
yeTbipex MecCsleB C JaTbl BbIHECEHMSI HALUMOHA/JbHLIMM OpraHamMu
OKOHYAaTeJIbHOTO pelleHys 110 Aey.

CTaThsl 5 U3MeHSIeT KPUTePUM TPUEeMIEMOCTH, KOTOpbIe ObLIV BHECEHBI
[TpoTokonom 14. CornacHo nanHoMy IIporokony Cyn MOT IpMHMMATh JEJ0 K
pPacCMOTpPEHMIO, eC/I B pe3yJibTaTe HapylleHUs MpaB, rPakIaHUH He IMOHeC
3HAUMTEJbHOIO Yyilepba, HO [en0 «He ObLIO Hajjexalm o0b6pa3om
pPacCMOTPEHO BHYTPUTOCYAAPCTBEHHBIM CyIoM». Terepb MCKIKOUYEHa
BO3MOKHOCTb oOpaienus B Cyj, ecyi 3asIBUTE/Ib He TIOHEC 3HAUUTEIbHOTO
yiiepoa.

[Tpotokos N2 15 BcTymaeT B CUJTy B IIePBbIii JeHb Mecslia, CJIeayIOIero
110 UCTEUYEeHUM TpexX MecsleB C AaThbl, KOraa Bce rocygapcrBa-uieHbl CoBera
EBpOIIbI BbIPA3SIT CBOE COTJIacye Ha 00513aTe/IbHOCTD JJIsl HUX T0ToBopa. [TyHKT
1 ctaTbu 5 HacTosIero IIpoTokoa, Kacaloluiics KpUTepus IpueMIeMOCTH,
BCTYIIA€T B CUJIY I10 UCTEUEHUM OLHOTO rojia mocje AHS BCTYIIJIEHUSI B CUITY
HacTosero ITpoTokosia 1 He IIpUMEHSIeTCS K ykajobaM, IMOJAaHHBIM 0 THS

BCTYIUIEHMS B CUTy HacTosero [TpoTokora.
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[TpoTtokon N2 16 kK KoOHBeH1MM O 3allMTe IpaB Yea0BeKa ¥ OCHOBHBIX
cBOOO OTKPHIT AJ1s1 TToamnucanus 2 oktsiops 2013 roma. B morosope 11 crareii,
13 KOTOPBIX IIepBbIe IISTh PACCMATPUBAIOTCS KaK JOIIOJHUTEIbHbIE CTaThU K
KonBeHiiuu.  IIpoTOKONM  perjiaMeHTUpPyeT  BO3MOXKHOCTb  BBICIIUX
HaAlMOHAJIbHBIX CYIOB rocygapcTB — wieHOB CoBeTa EBpOIIbI 3ampaiimBaTh y
EBponeiickoro Cyza KOHCYJbTaTUBHbIE 3aKIOYeHUs II0 BOIIPOCam
TOJIKOBaHMSI UM MpuMeHeHMs1 KOHBeHLIMM B KOHTEKCTe [iejl, KOTOpbIe
HaXOJISITCSI B X IIPOM3BOJICTBE. [JaHHOE AeJI0 JOKHO ObITh IPMOCTAHOBIEHO
o TOro moMeHTa, Korga Cyn BbIHECET KOHCY/JIbTAaTMBHOE 3aKJIKueHue,
II09TOMY IIpolLieypa IIOATOTOBKM KOHCY/JIbTAaTUBHBIX 3aK/IIOUeHMil Oymer
SIBJISITBCSI IIPUOPUTETHOI 110 OTHOIIEHMIO K pACCMOTPEHMUIO Kaj00.

3amnpoc BbICIIMX HALIMOHAJIbHBIX CYZ0B O BBIHECEHUM KOHCY/JIbTaTUBHOT'O
3aK/II0OUEHMSI MOXKET ObITh OTKJIOHEH MOTUBMPOBAHHbBIM pellleH/ieM KOMUTEeTa
"3 5 cymeii.

KoHcynbTaTnBHOE 3akitoueHue mpaet bosbinas [lasata B cocraBe 17
CyJieit, OHO JIOJIKHO ObITh MOTMBMPOBAHHBIM U ITOJIJIEXKAT ITyO/IMKAIMN.

KoHcynbTaTUBHBIE 3aK/II0UEHMS HE MMEIOT 005132 Te/IbHOM CUJIBI.

IIpoTokos 16 WCKIIOUMI OrpaHMYEHMs, KOTOpble paHee ObLIM B
KonBeHnuu. B HacTtosiiee Bpemsi Cyll MOXKET BBIHOCUTbh KOHCY/IbTaTUBHbIE
3aK/JII0UYeHMsI TOJIBKO MO 3arnpocy Komurera MMHUCTPOB, U, BO-BTOPBIX,
3aK/IIOUeHMsI He MOTYT KacaTbCsS TOJIKOBAHMSI IIpaB, 3aKpeIUVIeHHBIX B
KoHBeHIMM U TIpaBUI IIpMeMieMoCTH Kano6. IToce BerymuieHust [IpoTokoiia
B cuiny EBpomeickuii cym CMOKeT BBIHOCUTDH 3aK/TIOUEHMS II0 JII0OBIM
BOIIPOCAM TOJKOBaHUSI KOHBeHIIVN.

[IpencraBisieTcsi, YTO OCHOBHOI 11€/1bI0 paciimpeHus rnojaHomounm Cyga
II0 BBIHECEHMIO KOHCYJIbTAaTMBHBIX 3aK/IIOUEeHUI SB/ISIETCS 0Oojiee TeCHOe
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B3aMMoeiicTBMe Mexay EBpomneiickuM CyIoM M HalMOHaJIbHBIMU CyIaMu,
KOTOpOe, OymeM HaZesIThCsI, CTAHEeT eIllé OMHUM (GaKTOPOM, CITOCOOCTBYIOIIVIM
MoBbILIeHNI0 3G (EeKTUBHOCTM (QYHKIVMOHMPOBAHUSI €BPOIIEiCKOI CUCTEMBbI

3allIUTHI ITPpaB YeJIOBEKA.
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OCOBEHHOCTU ITPABOBOT'O CTATYCA KPbIMA 11 CEBACTOIIOJISI B TAMOKEHHOM

COIO3E

MAKCUM BOPOBbEB™

AHHOTauMsI. ABTOPOM CTaTbM aHAJIMU3UPYETCS BOIPOC TMPUSHAHUS
Kpbima u CeBacTONoOS 4YaCTblO TEPPUTOPUM TaMOKEHHOTO coro3a Poccun,
benapycu n KasaxcraHa rocygapcrBamu-4yjieHaMyu TaMOXXEHHOrO COw3a, a
TaKke roCcyJapCTBamMy He BXOISIIVMMM B TaMOXXEHHBIN CO103. B pesynbraTre
MUCCIeq0BaHMS aBTOP IIPUIles K BbIBOAY, YTO rOCyLapCTBa, He MpU3Halolue
obunmanbHo KpbiMm u CeBacToIlojib 4YacTblo Poccumu, OCYILEeCTBISIIOT
dakTMueckoe mpusHaHMe 3TOro. I'ocygapcTBa-uieHbl TaMOXXEHHOTO COm03a
OCYIIECTB/SIOT  (pakTuyeckoe IIpuU3HaAHMEe, He OTpullasi  CBOOOIY
nepemeneHuss ToBapoB Mexnay Kpeimom m CeBacTorosieM M OCTIbHOI
TEeppUTOpUENl TaMOXEHHOro corsa. [ocymapcTtBa, He Bxogsduiue B
TaMOYXeHHbBIi COI03 OCYILECTBASIOT (aKTuMueckoe TpU3HaHMe, MpU3HaBas
TaMOKeHHble [OKYMeHTbI, BbiZaHHble KpbiMckoit M CeBacTOMOJIbCKOM

TaMOXHAMMN.

Knrouessbie ciioBa: KpbeiMm, CeBacTOI0/b, TAMOKEHHbIN COI03.

LEGAL STATUS OF CRIMEA AND SEVASTOPOL IN THE CUSTOMS UNION

" Bopo6beB MakcuM BacuibeBud, KaHAMAAT IOPUIMIECKUX HAYK, 3aBeIYIONINIT Kadeapoil rpaskJaHCKOTO U
ap6uTtpaskHoro npotecca Kypckoro rocynapcTBeHHOTO YHUBEPCUTETA.
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MAXIM VOROBJEV™

Abstract. The author of article analyzes a question of recognition of the
Crimea and Sevastopol by part of the territory of customs union of Russia,
Belarus and Kazakhstan by the members-states of customs union, and also by
the states are not members of customs union. As a result of research the author
came to a conclusion that the states which aren't recognizing officially the
Crimea and Sevastopol as part of Russia, perform de-facto recognition of it.
State members of customs union perform de-facto recognition, by not denial
freedom of movement of goods between the Crimea and Sevastopol and other
territory of customs union. The states which aren't members of customs union
perform de-facto recognition, recognizing the customs documents issued by

the Crimean and Sevastopol customs.

Keywords: Crimea, Sevastopol, customs union.

16 ampens 2014 roga Ha pedepeHayMe, IIPOBeIeHHOM B ABTOHOMHOJA
Pecrryonuke KpbIM ObUIO IIPUMHSITO pellieHMe O BoccoeauHeHuu Kpbima c
Poccuiickoit  ®epepaumeir. 17 wmapra 2014 rojma ObUIO IIPUHSITO
rnoctaHoBjeHne TocymapcTBeHHOro coBeta Pecny6nuku Kpeim — «O
HesaBucuMoCcT KppiMa»!, B IMyHKTe 2 KOTOPOIO IpPeayCMOTPEHO, UTO [0
IIPUHSITUS COOTBETCTBYIOIIMX HOPMATUBHBIX aKTOB Pecryommku Kpbim
IIPUMEHSIETCSI 3aKOHOAATEe/NIbCTBO YKpauHbl, 3a WCKJIKUYEHNEeM aKTOB

NpUHAITHIX nocyae 21 ¢espang 2014 roma. 18 mapra 2014 roga 6bL1 MOANNMCAH

* Candidate of legal science, head of the Kursk State Universities chamber of civil and arbitral process.
! CoopHMK HOpMATUBHBIX akTOB Pecrry6mku Kpbim N3 vacts 1, 2014, cr. 244

52



Bopo6beB M.B. OcobenHocTy mpaBoBoro craryca Kpeima 1 CeBactornosst B TaMOsKeHHOM
cor3se

HoroBop mexay Poccuiickoit @enmepaiueit u Pecrrybsmkoit KpbIM 0 IpUHSITUN
B Poccuiickyio ®epeparnio Pecrryonmkyu KpsiM 1 06pasoBaHMM B COCTaBe
Poccuiickoit ®emepaliyy HOBBIX CyOBbEeKTOB2. YKa3aHHbIM JOTOBOP BPEMEHHO
IIPUMMEHSIJICSI C MOMEHTa IOANMCAaHUS OO0 BCTYIUIEHUS ero B cuiy 1 arpens
2014 rona.

CraTtbsl 9 BbIlIEYyKA3aHHOIO OOTOBOpa MpeaycMaTpMBAaeT, 4YTO Ha
TEePPUTOPUN Kpspima " CeBacroriosns IIOJDKHO IIPUMEHSTHCS
3aKOHOAATeabCTBO Poccuiickon ®Penepannum ¢ MoOMeHTa NpuHATHUA Kpbima n
CeBacromosisi B coctaB Poccun. B TO ke BpeMs craTtbsl 6 JloroBopa
rpenycMaTpuBaeT, yTo ¢ MoMeHTa npuHATUS Kpeima u CeBactornosis B CocTas
Poccuu n no 1 ssuBapst 2015 roga ycrTaHaBAMBaeTCsl epexXoHblii mepuo. B
3TOT mepuop, B umucie rpouero (Ct. 9 morosopa) «HopmaTuBHbIE ITpaBOBbIe
akTbl ABTOHOMHOI Pecriybsinku Kpsim 1 ropoma CeBacToross, Pecryommuku
KppiM u ropoma ¢ o0cobbiMm cTaTycom CeBacTOMosisi OeiCTBYIOT Ha
TePPUTOPHUSIX COOTBETCTBEHHO Pecmybnnuku KpbiM 1 ropoga demepaabHOIoO
3HaueHus1 CeBacCTOIOJISI OO OKOHYAHMUSI IepexXOdHOro Iepuoia Win [0
TIPUHATUSL COOTBETCTBYIOIIET0O HOPMATUBHOTO MPABOBOTO akTa Poccuitckoin
depepauyy 1 (MIM) HOPMATMBHOIO IPaBOBOro akrTa Pecryonmuku Kpbim,
HOPMAaTUMBHOI'O IIpaBOBOro akra Poccuiickoin ®@emepauum u  (MIn)
HOPMAaTMBHOIO IIpaBOBOro axKra ropoja deaepasbHOrO0 3HAUEHMUS
CesactomoJisi.» B yactu 3 ctatey 9 JloroBopa yKa3aHo, 4TO He MPUMEHSIIOTCS
akTbl ABTOHOMHOI Pecriyonmuku Kpsim 1 ropoma CeBacToross, Pecryommuku
KppiM u ropoma ¢ ocobeiM crtatycom CeBacToIojsl, IPOTUBOpedaline

Konctutynun Poccuiickon @emepannin.

2 Poccuiickas rasera N262, 19.03.2014
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Takum ob6bpasom, Ha Tepputopuyu Kpbima u CeBacToIoJisi B TeueHUe
repexogHoro nepuozaa npumensercsa Koucruryuusa Poccurickoin @enepanmn,
3aKOHOaTenabCTBO Poccuiickoin ®enepanyn, u aktbl Kpbima 1 CeBacTOII0S B
COOTBeTCTBMM C JOroBopom. Mcxonss m3 TOro, UTO B IIOCTAHOBJIEHUU
['occoBeta Pecny6nyuky KpbIM MpenycMOTpeHO NpMMeHeHMe YKPauHCKOTO
3aKOHOJATEIbCTBA [IO0 TPUHSTUS COOTBETCTBYIOIIMX aKTOB Pecmy6mmku
KpbiM, MOXHO CIenaTh BbIBOJ, UYTO B II€PeXOAHbI IIepuUOJ, OOJKHBI
IIPUMEHSTHCS HOPMbI YKPaMHCKOTO 3aKOHOAaTenbCTBa. Clieysi 3TOM JIOTUKe
B NepexonHbIi mepuop Ha Tepputopum Kpeima u CeBacTorosisi LOJKEH
NIPUMEHSITbCSI ¥ TaMOKeHHBbI KOmeKC VYKpauHbI’, OJHAKO B YacCTu
MIpUMEeHEeHUsI TaMOXXEHHOIO0 3aKOHOJaTe/lbCTBA YKpauHbl HabIomaeTcs
npotuBopeure uvactu 1 cratbu 8 KoHctutyuum Poccuun. KoHcTuTynums
rapaHTUpyeT eIMHCTBO 3SKOHOMMYECKOTO TIPOCTpaHCTBA U  CBOOOIY
repemeleHs TOBapOB Ha BCeil TeppuTopun Poccnu, mosTomy rnpuMeHeHue
Ha yvactTu Tepputopunm Poccum  TaMOKEHHOTO  3aKOHO[ATe/bCTBa
MHOCTPAHHOI'O TOCYyAapCTBa HEBO3MOXHO. (iefoBaTe/ibHO TeppPUTOPUS
Kppima u CeBacTOmoJisl SBASIOTCS YaCTbl0 TaMOXEHHON TeppuUTopun
TaMOXeHHOTr0 C0103a, Iie IPUMEeHSIeTCS B ITIOJIHOM Mepe HOPMbI TAMOKEHHOTO
rnpasa TaMOXeHHOT0 COK03a ¥ COOTBETCTBEHHO HOPMbI TAMOKEHHOTO IpaBa
Poccun. B CBS3M ¢ 3TMM Ba’kHO 3aMeTUTh, UTO bemapych u KasaxcraH, Kak
rocyJapcTBa-4ieHbl TAMOKEHHOTO COI03a He Mpu3HaBaau obuiiagabHo Kpbim
n CeBacToOIoJb 4YacTbl0 Poccuy, OAHAKO He BbICKA3bIBAAM HUKAKUX
BO3paKeHMi OTHOCUTEbHO BK/IIOUEHMS YKa3aHHBIX CyOBEKTOB PoccuiicKoii

denepali B COCTaB TaMOXXEHHOM TeppuTopuM TaMOKeHHOI'O COr03a, He

5 MuTHMit Kogekc YKpaiuu // Bimomocti BepxoBHoi Pagu Vkpaiuu (BBP), 2012, N© 44-45, N2 46-47, N2 48,
cT.552.
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NpealpyHMMaiyn U He MNpedNpUHMMAKT HUKAKUX OEeMCTBUI 1O
pasrpaHUMYeHMI0 TaMOKeHHOTO 0hopMJIeH!sI TOBAPOB TaMOXXEHHOI'O CO103a U
MHOCTPaHHBIX TOBAPOB IepeBO3UMBIX C Tepputopuu Kpbima n CeBacTOmoss.
OTO CBUAETENbCTBYET O (pakTMueckoMm mnpusHaHuM Kpbima u CeBacTOIOJIS
yacTbio Poccun rocymapcTBaMu-wieHaMy TaMOXXeHHOT0 CO03a. B 3Toii cBsI3u
HeoOX0IMMO 3aMeTUTh, uTo IIpe3umenT benapycnu Anekcanap JIykameHKo 26
anpeinsi 2014 roga B MHTEPBbIO YKpaMHCKOI Tenernporpamme «Ilycrep Live»
3as1BIMJI O NIpu3HaHuu Ae-dakto KpeiMa uacTteio Tepputopun Poccun?. Bosee
TOTO MOYKHO F'OBOPUTD O ABYX Ba’KHbIX aCleKTaxX IPMMeHEeHMSI TaMOXXeHHOTr0
npaBa Tamo)keHHOro cow3a Ha Tepputopum Kpeima m CeBacTtorosisi. Bo-
IepPBbIX, TOCYIAPCTBA, KOTOpPbIE IIPUCOEOVHITCI K TaMOXeHHOMY COMO3Y
dakTuyecky Taxke rnmpusHaioT Kpbim 1 CeBacTonosb B coctaBe Poccuu 1 Kak
yacTb Tepputopum TaMOXeHHOro coi03a. Bo-BTOpBIX, JII0O0OE rocymapcTBO,
TaMOKEHHbIe OpraHbl KOTOPOTO OYOYT OCYILECTB/SITh TaMOXXEHHOe
odopMiieHre TOBApPOB, BBO3MMBbIX C TAMOKEHHO TePPUTOPUM TaMOXKEHHOI'O
COI03a MWCMONb3ysl [OOKYMEHTbI, BbIJJAHHbIE TAaMOXXEHHbIMM OpraHamMu
KpbiMckoit mau CeBacTOIONbCKOM TAaMOXKHI® TaKkKe OYOYT OCYIIeCTBISAThH
dakTmueckoe nmpusHanue Kppima 1 CeBacTOIO/s Kak Cy0beKTOB Poccuiickoii
Qepnepanumn.

Ha cerogHsmHuii mgeHb MOXHO TOBOPUTH TOJBKO O peajbHbIX
IepCIIeKTUBAX BCTYIUIEHUS ApMEeHUM B TaMOXXEHHBI COH03, B TO >Xe BpeMms
dbaxkTtuueckoe npusHaHue KprimMa u CeBacTomojs vacTbio Poccuu mipu

IIPpU3HAHNN TaMOXEHHbBIX JOKYMEHTOB, BbIJdHHbIX TAMO>X€HHbIMU OpraHaMM

4 http://www.regnum.ru/news/polit/1784298.html (maTa o6paienus 16.05.2014)

5 KpbIMcKast TaMOXHs Oblta co3mada 31 mapTa 2014 roga Ipukasom ®TC N2 579 (TaMOKeHHbIE BEIOMOCTH,
N2 5, 2014), CeBacToIosbcKkass TaMOXHsSI Obuta cosmaHa 31 mapra 2014 roma Ilpmkasom ®TC N2580
(TamoskeHHBIe BegoMmocTu, N2 5, 2014).
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Kpbimckoit mau  CeBacTOMOJNbCKON TaMOXHU II03BOJIUT Ha IIPaKTUKe
IIOJTYYNUTD TOpasio 6oJblile cyrydaeB pakTUIeCcKoro npusHaums. Hegapom mon
CaHKUMM 3alafHbIX CTPaH MOMAAAXT MPEenIpUsITUS, PaACIIOJOKEeHHbIe Ha
tepputopun Kpbima u CeBactononsi. CaHKUMM (aKTUUECKM [1eaioT
HEBO3MOXXHOJ MeXIyHapOJHYI0 TOPrOBI0 [JiSI OT[He/JbHbIX CyOBHEKTOB
BHEITHEOKOHOMMYECKO [IesITeIbHOCTM, UTO MCKIIOUYaeT HeOoOXOOMMOCTh
MpU3HaHus, Hanpumep, cepTUdUKATOB, MOATBEPKIAOIINX CTPaHy
MIPOUCXOXIEHMS TOBAPOB.

BakHO OTMETUTb, YTO MOMMMO TOCYJIapPCTB, (PaKTUUECKM MTPU3HAIIINX
Kppim u CeBacTONoOJIb YaCTbI0 POCCUMCKOM TEeppUTOPUU, MHOXKECTBO
rocymapctB cumtatoT Kpbim u  CeBacTorionb Tepputopueinn YKpauHbI,
HeCMOTpsI Ha oueBUaHbIe hakThl. Pasymeetcs, cama YkpanHa cuntaeT Kpbim
1 CeBacCTOIO0/Ib YAaCThIO CBOeN TeppuTopun. Ciienys joruke YKpanHbl, TOBAPbI
IO/DKHBI TlepeMeniaTbCsi CcBoOomHO Mexay Kpsimom, CeBacToronem U
OCT/IbHOM YKPAaMHCKOM TeppuTopuein. BB0O3 TOBapOB C TEPPUTOPUN YKPAUHBI
Ha  POCCUIMCKYID  TEPPUTOPUI0  KOHTPOJUPYETCS U  POCCUINCKUMMU
TaMO>XeHHBbIMM OpraHaMy, KOTOpble PYKOBOACTBYIOTCS [IPABOM TAMOYXKEHHOT'O
COI03a U POCCUIMCKUM 3aKOHOJATEeNbCTBOM, U, C/IefOBATEIbHO, HE NOITYCTST
HEeKOHTPOJIMPYEMOTO BBO3a HAa TaMOXEHHYI0 TEePPUTOPUI0 TaMOXKXEHHOTO
CcOol03a TOBApoB C Tepputopuu YKpauHbl. Kazajoch Obl, MOXKHO
BOCITIOJIb30BaTbCSl  CJAOXKMBIIENCS CUTyalMeil Ajsi BBo3a 0e3 yIUIaThl
TaMOKEHHbBIX IUIaTeXeil TOBApOB C TeppuTopunu KpbiMa Ha TeppUTOPUIO
VxkpauHbl. OgHAKO Takasi BO3MOXHOCTb He MMeeT IIPAKTUUYeCKOro 3HaUeHMs,
TaK KaK CUTyalust Ha YKpauHe He CIIOCOOCTBYET PasBUTUIO MeXIYHAPOIHO
TOProsu ¢ Poccuert. OqHAKO MOHSATHO, UTO B C/Iydyae MHTerpauuu YKpauHbl B
EBpomnerickuii Coo3 1 peanmn3ainuy 30Hbl CBOOOTHO TOPTOBINM M COXpPaHEHUN
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TeppuTOpuM YKpauHbl B HbIHEIIHUX TpaHUIAX, M TIpU CTabWIM3anun
CUTyallM Ha IOro-BOCTOKe, IepeMelleHlrie TOBapOB TaMOXKEeHHOro COr3a
yepe3 TeppuTopnio KpbiMa TOKHO OCYIIECTB/ISITHCS OeCHpensiTCTBEHHO B
HallpaBJieHMM WUX BBO3a Ha TeppuTopuio YKpauHbl. Kakue-am60
SKOHOMMYECKMe OTpaHMUYeHMSs], BBOJAMMbIE B 3TOM cjiydyae OyayT O3HaudaThb
dakTuyeckoe rpusHaHMe YKpanHoit 1 rocygapctBamu-uneHamu EC Kpbima u
CeBacromnous yactoto Poccumn.

[TomBOOsS UTOro, MOXHO YTBepXAaTh, 4YTO BXOXOeHMe Kpbima u
CeBactornosnisi B coctaB Poccum OOHO3HAUHO SBJSIETCSI OCHOBAaHMEM MX
BK/IIOUEHUS B TaMOXXEHHYI0 TeppuUTopuio TamokeHHOro corosa. PasButue
MeXIYHApOSHOM TOPTOBIM C yyaCTUeM MPenIpusTUil, PacIioJIOKeHHBIX Ha
tepputopun Kpsima u CeBacTonossi Hem30exXHO MpuBeaeT K GaKTUIeCKoMY
npusHaHuio ¢dakra BxoxkaeHuss Kppima u CeBactomonsi B coctaB Poccum.
[Tosnuus YRpanHbl B YaCTU HelIpu3HaHUs BXOxIeHus1 Kppima 1 CeBacTOmnoIs
B cocTtaB Poccum sBiseTcs OueHb VSI3BMMOI, OCOOEHHO B CBeTe
npexrnosiaraemoit uaterpauyu Ykpauusl B EC. [IpusHanme YkpauHoit ¢akTa
BxoxxgeHuss Kpeima u CeBacromosisi B coctaB Poccum ceiyac KaxkeTcs
MaJOBEepOSITHbIM, II09TOMY BEpPOSTHO OXWUAATh BBeNEeHUS KaKUX-IM00
3alpeToB U OTPaHMUYEHUIT HESKOHOMMUYECKOTO XapaKkTepa Ha BBO3 TOBApPOB C

Tepputopum Kpeima 1 CeBacTOIOo/sI Ha TEPPUTOPUIO YKPAMHBI.
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IIPABOBOE PEI'YJINPOBAHUE MEXJIYHAPO/ITHBIX 9KOHOMUWYECKUX OTHOIIEHUWIA:

COBPEMEHHBIE ITPOBJIEMbI 1 TEHAEHIIVN

AHIIPEN JIAHEJIbSIH™

Anb"oTtanusa. CoBpeMeHHast MUpOBasi 9KOHOMMKA BCE 60jiee OTUYETINBO
NpuobpeTaeT xapakTep eaMHOro, 1IeJIOCTHOT0, KOMIUIEKCHOTO OpraHu3Ma —
r7100aJIbHOTO II0 CBOMM MacIlTabam M JajeKko MUAYIIUM nocaeacTBusim. OHa
3MKIETCS Ha CBOOOIEe IBMKEHMSI KallMTaa0B, TOBAPOB UM YCIYT, CBOOOIHOM
MUrpaluM paboueit cuiabl. B 3TUX YCIOBUSIX OTJIMUUTENBHON UepTOi
MesKIyHapOJHOTO 3KOHOMMYECKOTO ITpaBa SIB/ISIETCS TO, UYTO OHO Oa3mpyeTcst
Ha COBOKYITHOCTM MCTOYHMUKOB MEXAYHAPOAHOIO ¥ HALMOHAJIbHOTO IIpaBa u
IPYIUX MCTOYHMKOB. Hambojee XapaKTepHBIMM TEHAEHIMUSIMM Pa3BUTUS
COBPEMEHHOTO0 MEXIYHAPOJHOI'0 SKOHOMMYECKOT'O MOPSIKA SIBJISIETCS TO, YTO
MEeXOyHAapoOgHOe  COTPYOHMYECTBO  IIOCTEIIEHHO  pa3BMBAeTCI  OT

ABYCTOPOHHETO MeTO4a K MHOTOCTOPOHHEMY METOAY PETryJIMPOBAHMI.

KnoueBblie cjioBa: MHOCTpPpaHHbIe WMHBECTULNN, SKOHOMMYECKUM
CYBEPpEHUTET, MEXIOYHapOdHas ap6I/ITpa)KHaH IIpaKTUKa, MQ)K,ILYHapO,ZLHbII‘/JI
SKOHOMMUUYECKUN MopAaagoK, MeXAYHapoagHOe COTPYOAHUYECTBO, OBIVDKEHUE

KaIiIuTaJIOB.

LEGAL REGULATION OF INTERNATIONAL ECONOMIC RELATIONS: CONTEMPORARY

ISSUES AND TRENDS

" Ma"enbssH AHApeil AHIpeeBUY — OOLEHT Kadeapbl MEXAYHAPOLHOrO YaCTHOIO IIpasa JuIioMaTnyecKoii
akagemuu MU PO, k.10.H., moueHT, danell @mail.ru.
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ANDREI DANELYAN*

Abstract. The modern world economy becomes more and more clearly
the nature of a single, holistic, integrated body — global in scope and far-
reaching consequences. It rests on the freedom of movement of capital, goods
and services, free movement of labor. Under these conditions, the hallmark of
international economic law is that it is based on a combination of sources of
international and national law and other sources. The most characteristic
trends of the modern international economic order is that international
cooperation is gradually developing from a bilateral to a multilateral method

of regulation.

Keywords: foreign investment, economic sovereignty, international
arbitration practice, international economic order, international cooperation,

the movement of capital.

OnmHOJ M3 3aMeTHBbIX BeX COBPEMEHHOl CUCTeMbl MeXIYHapOIHbBIX
SKOHOMMYECKUX OTHOIIIEHUIA SIBJISIETCSI BO3pacTaHue poJsin
MEXTOCYAAapCTBEHHOTO MHBECTUIIMOHHOTO COTPYOHMYECTBA, UTO BBI3BAHO
00BEKTUBHOI IMOTPeOHOCTbIO YCUIEHUST T00anmu3aluy Ha BCEX YPOBHSX.
YcnoBus1, CIOXKMBIINMECS] HA MMPOBOM PbIHKE M B HAIIMOHATbHBIX 5 KOHOMMKAX,
aZeKBaTHO OTPaskaloT O0JIbIITYI0 3aMHTEePeCOBAHHOCTb Pa3BUBAIOIINXCS CTPaH

N CTpaH C HQpEXO,U,HOVI SKOHOMMKOI B YBeJIMYEHUN 00BbeMOB IIpUBJI€UEeHUA

" Danelyan Andrei — Associate Professor of Private International Law of the Diplomatic Academy of the
Russian Federation, Ph.D., associate professor, danell @mail.ru.
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MHOCTpaHHBIX MHBecTHLMi. Ocoboe 3HaueHMe 3Ta IpobyiemMa MpuobpeTaer
mist Poccun u rocymapctB CHI' B CBSI3M C aKTMBHOWM IeSTEIbHOCTbIO Ha
MEeXIYHApOOHOM 3KOHOMMUYECKON apeHe WU BCTYyIUIEHMEM B Benyliue
MEeXTroCyIapCTBEHHbIE 3KOHOMMUYECKMe opraHmsaiuyu, B ToMm uuciae BTO. B
COBPEMEHHOM MMpe IMPaKTUUYECKM He OCTa/JIOCh CTPaH, He BOBJIEUYEHHBIX B
IIPOLIECChI MEeXAYHAPOLHOTO MHBECTULIMMOHHOTO COTPYAHMYECTBA.

l'ocymapcTBO, KaK OCHOBHOWM CyOBEKT MEXIYHApOJHOIO IIpaBa, U
MeXIyHapOJHOe IPaB0o, KaK YHUBEPCAJIbHbBIN PEryIsSITOP MPaBOOTHOIIEHMIA,
IIpeXXae BCEro, MeXXIroCcyJapCTBEHHOr0 XapakTepa, HaxoAsTcs, KaK oO0pa3HO
BBbIPA3WJICS KJIACCUK OTE€UEeCTBEHHOTO MeXXIyHapoaJHOro rpasa M. W. JIykaliyk,
B OYKBaJIbHOM CMbICJIE 3TOTO CJI0BA MO/, IIPHUIeJbHbBIM OTHEM IJIOOa/IM3alNN,
YTO HeIoCpeACTBEHHO CKa3bIBAeTCS Ha XapakTepe M QYHKIMSIX TOCYIapCTBa
M TIIpaBa KaK TaKOBbIX: TIIpaBa U BHYTPUTOCYAAPCTBEHHOI'O, WU
MeXIyHapoaHoro. IIpu aTom mmpaBoBas CUCTEMAa KaxKAOro rocyaapcTsa I0-
[IPEXXHEMY OCTaeTCsl €€ BakKHelIlell XapaKTepUCTUKOM, HeOTbeMJIeMbIM
3JIeMEHTOM MeKAYHapOIHOTO! .

CoBpeMeHHbBII MeKIYHAPOAHbI 3KOHOMUYECKUI ITOPSIIOK 3UKIETCS
Ha cBOOOJIe ABMKEHMUSI KallMTaJIOB, TOBAPOB U YCIYT, CBOOOSHOI MUTpaIlUA
paboueit cuibl. [Ipy 3TOM [eiCTBYET COrjacoBaHHAas MeKIy roCyaapcTBaMU U
OPYTUMM CYObeKTaMM MEXIYHApOJHOIO ITpaBa COBOKYITHOCTb ITPaBOBBIX
HOpM, TIpaBWI, TIpolielyp, KOTOpble o0OecIieuMBalOT HOpPMajbHOE
(QYHKUMOHMPOBAHME BCEl CUCTEMbI MEXIYHAPOOHBIX 3SKOHOMMUUYECKUX

OTHOILEHUI.

U Jlykamyk W.M. BsaumopeiicTBUe MEKAYHAPOIHOIO M BHYTPUIOCYAApCTBEHHOTO IIpaBa B YCIOBUSX
riobanmsaiuy // JKypHain poccuiickoro mpasa. 2002.N23. C.117-118.
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MeskrocymapCTBeHHOE MHBECTULIMOHHOE COTPYIHUYECTBO BBICTYIIAEeT B
po/iM KaTaJm3aTopa T00aJM3alMOHHBIX IIPOILIECCOB HAa BCEX YPOBHIX
COLIMAJIbHO-3KOHOMMYECKOTO pas3sBuUTUsI Mupa. leiicTBue MeXIyHapOIHOTro
rpaBa IpuobOpeTaeT Bce Oosiee YHUBEPCAJbHbIA XapaKTep, MOCKOJbKY
MHTEepHALMOHAAM3auus BceX cdep 0OIEeCTBEeHHBIX OTHOIIEHMI TpebyeT
CXOIHBIX TPUHIIUIIOB, (GOPM U METOAOB MX IIPABOBOI'O PEryJuMpOBaHUSI, UTO
CIIOCOOCTBYET CO3JAHMIO eIMHOTO IPaBOBOIO IIPOCTpaHCTBA. IIpyM sTOM
TOCYyIapCTBO B psifie CJydaeB MOXEeT OCYIIEeCTB/STb, MO onpenenenuio C.B.
BaxiuHa, «CUTyaTMBHOE peryaupoBaHue».? B 3TUX YCIOBUSAX CBOOOILHOI
LIMPKY/ISUMMY KaIIMTAJI0B CIIOCOOCTBYET TO, UYTO Ha COBPEMEHHOM IJTalle
IIMPOKOe  pacIlpoCTpaHeHMe TOAYUMAM  YHUDUIMPOBAHHbIE  HOPMBI
peryJiupoBaHMsl  MEXKIOCYOapCTBEHHBIX MHBECTUIIMOHHBIX  IIPOLECCOB,
KOTOPBbIE JIeJICTBYIOT B COOTBETCTBUM C MEXXIYHAPOSHBIMIU JOrOBOpPaMu.’

B Hacroslimee BpeMs CcoO3[aHa Iiejas CUCTeMa MeXIYHapOIHOM
apOUTpakKHOM 3alUThl HapyIIEeHHBbIX IMMpPaB B 00/7aCTM MHBECTULIMIL. OTa
cucTeMa BK/IIOUAeT JBa OCHOBHbBIX CII0C00a pa3pelleHust CIIOPOB — apoUTpask
adhoc 1 mocTosiHHBIE (MHCTUTYLMOHAIbHbIE) apOUTPaskKHbIe OPraHbI.

WHCTUTYLIMOHA/IbHbIE OCHOBBI IIPABOBBIX MEXaHM3MOB pa3pelleHus
MHBECTULIMOHHBIX CIIOPOB ObUIM 3a/JI0KEHbI C MPUHITHEM BallMHITOHCKOM
KOHBeHIIMM 1965 roga?, KoTopast BBeia B AeiicTBie MeKayHapOIHbIA LIEHTP

10 YPeryanpoBaHUI0 MHBECTULIMOHHBIX crtopoB (MIIYUC).

2 baxuu C.B. THBeCTUILIMOHHOE IIPaBO ¥ MHBECTUIMOHHAS MMOJUTHKA // [IpaBOBOe MOJIOXKeHe MHOCTPAHHBIX
MHBECTUIINI B CTpaHax C ITepexoHOi 9KOHOMMKOIA. [Ton o61eit pen. M. BorycimoBckoro, A. TpyHka. Ha HeM.,
aHri1. pyc.sa3.. Osfeuropafrschung. Band 47. BWV. 2006. C. 29-31.

5 ®apxytavHoB 1.3. MexxayHapoqHOe MHBECTUIIIOHHOE TIPaBo U mpotiecc. M.: ITpocmekT, 2010. C.231-239.

4 BalllMHI TOHCKAass KOHBEHILIMS O TOPSIIKEe paspelieHns MHBeCTULMOHHBIX CIIOPOB MEKAY roCcyaapCcTBaMu U
IOPUINIECKUMU, PU3UMUECKUMU JIMIIAMY APYTOro rocyaapcTBa. KoHBeHIMs 6pl1a paspaboTaHa U MOMcaHa
oy, aTuaoi MeXXnyHapogHOTO 6aHKA PEKOHCTPYKIMM M pa3BUTUM, BCTyWIa B cyuty 14 okTs6pst 1966 r. Ilo
cocrostunio Ha 08.07.2008 r. KouBeHnuio nopmucanu 155 rocymapcrs, u3 Hux patuduimpoBamm — 143.
Poccus nmogmucana Koupennuio B 1992 r., Ho He patudunyposana. Cm.: IloctaHosiaenne [IpaBurenbcrea PO
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OOlilee KOJIMYECTBO MHBECTUIIMOHHBIX JTea 1o nmaHHbiM IOHKTA]
pacCMOTPEeHHbIX Ha MeKIyHapoAHbIX (OopyMax Mo pa3pelleHuIo CIIOPOB, I10
cocrostHMi0 Ha Havaso 2008 r. cocraBasier 290 nmen. Ilpuuem 6oJibIe
1oJIoBMHBI 13 HUX (182) 6b110 paccmorpeno B MIIVUC. [Ipyrue Hamnbosee
M3BeCTHbIe MeKIyHapOJHble apOuTpaskHbie MHCTUTYThI 3aMETHO OTCTAloT,
HarpuMep, B ApOUTpaKHOM MHCTUTYTe CTOKIOJIbMCKOI TOPTOBO ITayaThl
6110 paccMOTpeHo 14 gen, a B MeXOyHapOIHOM apOMUTPaKHOM CyzAe IIpu
MexXayHapooHOV TOpProBoy TIajate — Bcero nsaTh. CTOJNBKO ke
MHBECTUIMOHHBIX JleJ1 661710 paccMoTpeHo adhoc.

MexxayHapOaHbIA apouTpax, Tpexe BCEro, UMEIOIII
MHCTUTYLIMOHAJIbHYIO OCHOBY, IPM3BaH 3aMeHUTb C000J ABe (hOpMbI 3aIUThI
MHBECTUIIMOHHBIX IIpaB: OUIUIOMAaTUYECKYID M BHYTPUTOCYAapPCTBEHHYIO
CUCTeMY 3alIUThl IpaB. OCHOBHBIM HENOCTAaTKOM BHYTPUTOCYIApPCTBEHHbBIX
Mpolenyp SIBJASIETCSI OTCYTCTBME OOBEKTMBHOCTM [0 OTHOIIEHUIO K
MHOCTPAHHOMY MHBECTOPY".

Kak BUMIHO M3 MNpUBEOEHHOM BbIIIEe CTATUCTUKU, B Cepflie CUCTEMBbI
MEeXOYHAPOOSHOTO pa3pellleHus] WMHBECTULMOHHBIX CIOPOB HAXOOUTCS
MeXIyHapOIHbIN LeHTP IO YPeryaupoBaHUIO MHBECTULIMOHHBIX CIIOPOB.

MIIVHUC — 5TO MexxayHapoaHasi OpraHm3alys, Crielaan3upyromascs
Ha pa3pelieHny UHBECTULIMOHHBIX CIIOPOB MeXAY YaCTHbIMM MHBECTOPAMU U
rocygapctBamu. OTaAuuuTeNbHOM ocobeHHOCThIO MIIYUC or ppyrux

MeXXIYHApOIHBIX apOuTpaskeit sIBJsIeTcsl TO, UTO LIeHTp ocyllecTB/IsIeT CBOIO

N2 1016 ot 13 oxrabpss 1995 r. «O KOMIUIEKCHOV MpOrpaMme CTUMYJIMPOBAHMSI OTE€UECTBEHHBIX U
MHOCTPaHHBIX MHBECTUIIMI B 9KOHOMMKY Poccuiickoit ®enmeparium» // PI'. 1995. 9 ceHTS6DSI.

5Schreuer Ch.The relevance of public international law in international commercial arbitration: investment
disputes. 2005. P. 3.
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IesITeJIbHOCTb Ha OCHOBAHUM MEXIYHAPOIHOTO IOTOBOPA, YTO IIOATBEPKIaeT
ero CTaTyC Cy0ObeKTa MeKIyHAapOIHOTO ITpaBa.

MLIYUC Hapsany ¢ MexxapyHapoaHoi huHaHCOBOI Koprnopaiyueit (MOK),
MHOTOCTOPOHHMM areHTCTBOM I10 MHBECTULIMOHHBIM rapantusam (MUI'A) u
camuM BcemupHbIM O0aHKOM BXOAUT B TPYMIIy OpraHu3anuii BcemMupHOro
0aHKa, SBJISIONIYIOCS CITeIMaaM3MPOBAHHBIM yupexxmeHumeM OpraHmsainnmu
O6benHeHHbIX Harnii.

KoHBeHLIMSI 00 YyperyaMpoBaHUM MHBECTULIMOHHBIX CIIOPOB MEXIY
rocymapcTBaMmu U (PU3NYECKUMU WIAU OPUAUYECKUMU JUIIAMU OPYTUX
rocynapcTB ObuIa moamnucaHa B Bammurrone 18 mapta 1965 r. u BcTynmia B
cuity 14 oktsi6ps 1966 1.

BallMHITOHCKAas KOHBeHILMsI Oblla cocTaBjJeHa Ha ocHoBe IIpoekTta
KOHBeHI1MM OpraHusanyu eBpoIeiickoro 3SKOHOMIYECKOro COTPYIHMYeCTBa®
0 3alllTe MHOCTPAHHO cOOCTBEeHHOCTH 1962 r. B 1964 r. IpoeKT KOHBEeHLIN
ObLI TOATOTOBJIEH CcHelMaaucTamMu BceMupHoro 6aHka M IepemaH IJis
paccmoTpeHys B COBET MCIOJHUTE/IbHBIX IMPEKTOPOB. 14 OKTSIOps 1966 T. 46,
Ipy HeobxoauMoM MuHMMyMe B 20, rocymapcTB — 4WIeHOB BceMupHOro
6anka noamicany KoupeHuyio. C 9TOro MOMEHTA MHOCTPaHHbIE MHBECTOPbI
TIOJTYYMJIM IIPSIMOE ITPaBO IMO1aBaTh MCKU IIPOTUB rOCYAAPCTB — PELIUIIMEHTOB
VIHBECTULIUIA.

CoBpeMeHHasI MUPOBasi 5KOHOMMKA BCE 60jiee OTUETIMUBO IMpHUobpeTaeT
XapakTep eIMHOro, IeJIOCTHOrO0, KOMIIJIEKCHOTO OpraHu3Ma — IJ100aJbHOTO
II0 CBOMM MacliTabamM ¥ JajJeKo WUAYIIMM IocjaeacTBusiM. HOBBI

MEKIYHAPOAHBI S9KOHOMUYECKNI TTOPSIOK BO3HMK B pe3y/IbTaTe HelaBHe

¢ HpiHe 3Ta OopraHmsanus HOCUT Ha3BaHue Opranmaunﬂ SKOHOMMYECKOr'o COTpyaHM4YeCTBa 1 pa3BUTUS.

63



HauHenbsiH A.A. IIpaBoBoe peryanpoBaHye MeXIyHapOoIHbIX SKOHOMUYECKUX OTHOIIEeHMIA:
COBpeMeHHbIe TTP0o6IeMbl U TeHAEeHIIUN

JMCTOPUM, OCHOBHbBIE TEHAEHLUM KOTOporo ObLiu omnpeneneHbl CIIA u
BenukobGpuTaHueii eie 3amoJro O OKOHUYaHMUSI BTOpoii MMpOBOJ BOJIHBI.
3ak/JI0ueHHble MexXny HumMu AtnaHtuueckass Xaptus 1941 roga, JloroBop o
B3aumormnomoniu 1942 roga, JJoroBop no dmHaHCOBBIM BorpocamM 1945 roga
y)Ke comepyKaJyM OCHOBHbIE IIPUMHIMIIBI OYOyIIEro MeKIyHapOJHOTO
SKOHOMMYECKOI'O IOpSAKa, HalleJIeHHbIe Ha ITOCJIeBOEHHOE O0YyCTPOICTBO
Mupa.

[IpMeuyaTe/sibHO, UTO OCHOBOIIOJAraoIIMe T[I0JIOKEeHUSI B YyCTaBax
BeVIINX MEXKIYHAPOAHbIX 3KOHOMMYECKUX oprannsannuin (MB®, MbBPP, MTO
u T'ATT) 6bUIM B3STHI M3 AHIJIO-aMepPMKAHCKMUX ITPOeKkTOoB. Te IompaBKu,
KOTOpble ObUIM BHECEHbl IPYIMMM TOCYyJapCTBaMM B yuypeauTebHbIe
IOKYMEHTbI, HOCWIM He3HAUUTeJIbHbIM XapakTep. 3aZyMaHHbIM TaKUM
00pa3oM HOBBIII MEXKIYHAPOOHBI SKOHOMUYECKUI IIOPSIIOK B CUITY
00BEKTUBHBIX MOTPeOHOCTEN IS YHUPUKALMMY MEKIYHAPOIHO! BaIOTHO-
(GMHAHCOBOI M TOProBOIt CUCTEMBI CTaJll JeJIOM BCEro MeXIYHapOIHOIO
Ccoo6IIecTBa 1, B KOHEUHOM cueTe, IToc/ie IMafeHus PeskMMOB ¢ KOMaHOIHO-
aIMUHUCTPATUBHONM IIJIAHOBOW CUCTEMON U TePerpyrmnupoBKy IOUYTU BCEX
Pa3BUBAIOIIMXCS CTPaH, IPEBPATWICS B € IMHCTBEHHYIO II00a/IbHYIO MOAEb.

Wuuuuatopsl YcraBa OOH, BHMMATENbHO W3YUUB TyOUTEIbHbBIN
MCTOPUYECKUIT OIBIT MMPOBBIX BOJH, BKIIOUMIM B Hero OOJIbIIOe YUCIIO
MIPUHLUUIIMAIBHBIX TI0JIOKEeHMI, KacalIIuMXCS HOBOTO 3KOHOMMYECKOTrO
MOpSIiKAa, YTO BBI3BAJIO JAJIEKO UAyIIMe T[OCAencTBus. BbiaBuras
3KOHOMMYECKOe COTPYAHMYECTBO B KaueCTBe OOHONM U3 1iejieil U OJHOTO U3

OCHOBHBIX mpuHIMIIOB OOH (ct. 1 1m. 3), npamMo ucxons u3 IIPUHIUIIA

" Kappo [I; Xroap I1. MexxmyHapoaHOe SKOHOMMUUYeCcKoe paBo. [lepeBos, ¢ ¢ppaHiry3ckoro. «MeskayHapoIHbIe
oTHomeHusi», M 2002, C. 14-36
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SKOHOMMYECKOTO COTPYyIHMYeCcTBa rocygapctB (cT. 55), YcraB Benyiieii
YHUBEPCATbHOM MeXAYHApPOAHOV OpraHmn3alyuy HeIBYCMbICJIEHHO YTBepAUI
3KOHOMMYECKMEe OCHOBBI MUPOYCTPOMCTBA. EC/IM B3IISIHYTh PETPOCIIEKTUBHO
Ha  [pelpIgyUIyI0  MCTOPMIO, HAa  OCHOBaTe/leil  MeXIYHapOIHOro
9KOHOMMYECKOTO TOpsiKa OKa3aJlo CUIbHOE BMSIHME KOHIIEMIMSI CBOOOIbI,
TOProB/IM, pas3paboTaHHass B JubOepanbHbiii mepuopn, (1815-1914 rr.).
Pa3zymeerTcsi, TorgaliHue MpecaoBYyThbie JIO3YHTY MOJIHOV CBOOObI TOPTOBIIN,
cBoiicTBeHHbIe XIX BeKy, ObUIM OTBEpPTrHYTbI, TaK KaK Ha COBpPeMEHHbIX
rocyJapCcTBax BUCeJ Tpy3 IOTPSICEHUM, BBISBAHHBLIX [OBYMS MMUPOBBIMU
BOitHaMM. BMecTe ¢ TeM, COXpaHWIOCh M TOJYYMIIO KaK Obl BTOpOe JibIXaHle
[JIaBHOE palMOHaJIbHOE 3epHO — uAesd MeXAYHApOLHOIO Pa3BUTHUS TPyIa,
OCHOBAHHOTO Ha CBOOOJHOJ Urpe PhIHOUHBIX CMJI M HA 3aKOHE CPaBHUMOI
BBITOAbl. IMEHHO Ha 3TOV OCHOBE HeIloCpeACTBEHHO BO3HMKIIA, HAIIpuMep,
I'eHepanbHOe coraiieHne mo tapudam u toprosie ('ATT). U onsaTh ke Ha
9TOI rimyboKkosieskallieii OCHOBe CTPOUTCS HJoMMHUpYIoas ¢gunocodpust BTO.
KoHeyHO ke, He MOTJIO ObITh U peuM TaKKe O BO3BpaTe K 30JI0TOMY CTaHIapTy,
uMesliemy Mecto B XIX Beke. B To ke Bpemsa YcraB MB® Halie/ieH Ha
obecrieueHne CTAOMJIBHOCTM UM KOHBEPTUPYEMOCTU Ba/IlOT C TeM, UTOObI
00JIeTYMTDb MEXIYHAPOIHbIE pacueThl.

CoBpeMeHHbII MeXIYHAPOAHbI 3KOHOMUYECKUN TOPSALOK MOKOUTCS
«Ha TpexX KUTax», COCTABJSIONIMX CBOEro pojaa TPUEAMHCTBO: CBOOOAA
TOPTrOBJIM M IUIaTeXei; PpaBHOIIPABHBIN peXUM; B3aMMHOCTb BBITOL. B
KOHBEHIIMOHHOM  ITIOpSiAKe  TOCyZapcTBa  OOSI3a/iCh  OCYILECTBJISITh
ToC/IeIOBaTeIbHO  JiMbepanu3auyuio  TOProBaAM U IjlaTexei. Jrta
nubepanu3anusl JOMKHA OCYIIECTBISITbCS Ha HeOUCKPUMMHAILIMOHHOIM
OCHOBe, a KaXkJijoe ToCyJapCTBO JOKHO MOMYUYUTD [JIS1 CBOUX PU3NUECKUX U
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IOPUANYECKUX JIUL, PABHOIIPABHBIN PEXMM, COOTHOCMMBINA C KIay3yJaOil O
Haubosiee OArONPUSITCTBYEMOI HalMeii B HeOOyCJIOBJIeHHO (opMme,
KoTopas O6b11a 3akpemieHa Buepa — B 'ATT, ceromgusg B BTO. Kaxkmas ctpaHa
IOJDKHA BHECTM CBOM BKJad B YCTpaHeHMe CYIIEeCTBYIOIIMX OrpaHUYEeHUIA.
JOGUTHCS B 9TOM yCIlexa MOKHO TOJIbKO ITyTeM B3aMMHBIX YCTYIIOK.®

CoBpeMeHHbBII1 MeXIYHApPOAHbIII SKOHOMMYECKUI IOPSAAO0K MpPU3BaH
MMPOTUBOAENCTBOBATh HETaTMBHBIM  TIOCJIEACTBUSIM  IIPOTEKIMOHM3MA.
TamoykeHHbI€ MOIUIVMHBI O0JIbIIle HE MPEeICTABIISIOT CYLIeCTBEHHbIE Oapbhephl
B TOprosje. IIpoiiecc IOC/eqoBaTeNIbHON UM ITOCTOSIHHONM JIMOepanmsainmn
MeXIYHAPOIHBIX SKOHOMMUYECKMX OTHOIIEHMI KpaCHOPEUYMBO OTPaAKaeTcs B
uudpax: 3a nmocaenHue 50 et 06beM MMUPOBOIT TOProBau yBeanumics B 100
pas, a Ha py6eske XX 1 XXI B.B. 0OMeH KalMTaa0B B CyMMapHOM BbIpaskeHUM
IIPEBbICMJI MEKIYHAPOAHYIO TOPrOB/II0 TOBapamMu U ycayramu. HeBo3MOKHO
JOCTAaTOYHO XOPOIIO MOHSTH Ipobynemy BTO, ecnm abcTparupoBaThCsl OT
VCTOPUYECKOTO  KOHTeKcTa co3gaHusas ['ATT wu  ero  3BOMIOLMUM.
HHcTUTyLMOHAMbHbIe MexaHu3Mbl BTO, saBisiomyecs: 6ojee CI0XHBIMU U
rnepcrieKTMBHbIMM, yeM B I'ATT, nuib OTpakalOT KOpeHHbIe M3MEeHEeHUS B
MHOTOCTOPOHHE TOProBOM CUCTeMe, Ipou3olleAle ¢ MOANUCAHUEM
Mappakenickux coryamieHuit 15 ampens 1994 roma rocie 67aromnpusTHOTO
3aBepineHus 15 mekabps 1993 roma B JKeHeBe IeperoBopoB YpPyrBaiicKoro
payHa.

CoBpeMeHHbII MeXIyHapPOAHbII SKOHOMUYECKUI MTOPALO0K, B LIMPOKOM
CMBbIC/Ie CledyeT IMOHMMAaTh, KaK COTJIaCOBaHHOE MeKIy roCyAgapCTBaMu U

OPYTUMM CyObeKTaMMu MeXAYHAapOAHOTO TpaBa COBOKYITHOCTb ITPaBOBbIX

8 Tam ke cTp.33
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HOpM, IIpaBuj, MpOleayp, OPMEHTMPOBAHHBIX HAa KOHEUHbIe IIeJiM BCeil
CUCTEMBI MEXIYHAPOAHBIX 5KOHOMMUYECKMX OTHOILIeHul. OH HalpsamMyro
SIBJISIETCS  Pe3yJIibTaTOM MEXIYHAapOLHOrO pasfeleHus Tpyga B Xone
MEXXTOCYJapCTBEHHOTO COTPYAHMYECTBA, UTO YCKOPSIET TPaHCHALIMOHAIbHOE
IBVKeHME MHBEeCTULIMI. MexXIyHapOaHbI/ SKOHOMMYECKUIA MTOPSIA0K B 3IIOXY
rjobanmsaluyM 0asUpyomuiics Ha MeXKOYHAapOOHOM pasieleHuu Tpyda B
YCIOBUSIX IIPO3PAYHOCTM SKOHOMMUYECKMX I'paHuil, 0e3yCJIOBHO OTpaxkaeT
HeoIMbepabHYI0 KOHIEIIMIO MUPOYCTPOIICTBA.

B TeueHue Bceli BTOPOI IMOJOBMHBI XX BeKa I10CIeIHeN IIPOTUBOCTOSIIa
KOHIIEIIMS COLMATIUCTUUYECKUX CTPaH, COTJIAaCHO KOTOPOM MeXIyHapOoIHOoe
pasgeseHue Tpyga — 3TO He pe3yjbTaT eCTeCTBEHHBIX 3KOHOMMUYECKUX
IPOLIECCOB, a HEeKMiIl HaBsI3aHHbIMI CBepXy MeXaHU3M IUIAHMPOBAHMS
BHEIIIHESKOHOMMYECKON [esATEeJIbHOCTU. AHAJIOIMYHOM IIO3ULUU TaKXKe
IIPUIEPXKUBAJIMCh Pa3BUBAIONIMECS CTPaHbl, CUMTAsI, YTO MEXIyHapOIHOe
pasgenieHye TpyAa HY>KIAeTCs B CYIeCTBEHHOM BMelllaTe/IbCTBE TOCYIapCTB
B Le/JsIX peryaupoBaHUs MUPOBOM SKOHOMMKU. Llenb Takom MOMBITKU
KOOPAMHALIMM YMEHBIIUTb Pa3pbiB B SKOHOMUUYECKOM Pa3BUTUM OTIE/IbHbBIX
rocynapcTs. Llenu, 3aMeTuM 6j1arue, HO Takoe IPSIMOJIMHEHOe TTIOHMMaHue
cytu MDO 3apaHee OblT OOpeueH Ha IIPOBaj, OCOOEHHO B YCJIOBUSX
KOH(POHTAIMM IBYX MIPOTUBOCTOSIINX 0/I0KOB. HO B pe3ybTaTe KpylIeHUsI
COLIMAJIMCTUYECKOTO Jiarepss M meperpynnupoBke ctpaH lOra Ha ocHOBe
COOCTBEHHBIX OSKOHOMMYECKMX MHTEpPEecoB HeojubepasbHass MOJENb
OpraHM3alyy 3KOHOMMKM, OCHOBAHHAsl Ha PbIHOYHBIX HaydaliaX, B LI€JIOM B
MUpe CTajla TOCIIOACTBYIOIIEM, UTO TIIOATBEPKIAeT TeHepaibHYI0
HaIlpaBJIEHHOCTb IVI00a/IM3alIMOHHBIX ITPOIIECCOB, XOTS ¥ MMEIOIIMX O0IbIlNe
HeraTuBHbIE TIOC/IeNCTBUS. B pesyibraTe B IIpollecce COBPEMEHHOrO

67



HauHenbsiH A.A. IIpaBoBoe peryanpoBaHye MeXIyHapOoIHbIX SKOHOMUYECKUX OTHOIIEeHMIA:
COBpeMeHHbIe TTP0o6IeMbl U TeHAEeHIIUN

MEXIYHApOOHOTO  pasdejieHMsi Tpyda MpoOUCXOOUT  (GopMupoBaHue
IJI00aJIbHOTO PBIHKA TOBApOB, YCIYT M KalMUTaaoB. MupoBasi 3KOHOMMKA
IIpeBpallaeTcss B eAMHBIA B3aMMO3aBUCUMBbII M B3aMMOOOYCIOBJIEHHBIN
opraHmsm, 4to TpebyeT (GopmMupoBaHMSI INI0OATBHOI CUCTEMBI ITPAaBOBOIO
peryjiMpoBaHusi ¥ MEXIYHApPOOHbIX 3KOHOMMYECKUX OTHOIIeHuil. B
MEeXIYHAapOOHOM  IIpaBe  OCHOBHYIO  pO/Jb  MOPOAO/DKAOT  UTPaTh
MeXXIYHapOAHble AOTOBOPBHI M MeEXIYHApOAHbIe 00bIYau. MeXKayHapOmIHO-
IIPaBOBbIE MCTOUHMUKM TaKKe COCTABIISIIOT 0CHOBY MOII. VX 3HaueHue ObLIO U
OCTAETCS CYIIECTBEHHbIM. DTy aKCMOMY MOKHO IOATBEPAUTh, CChLIASICh Ha
BpeTToH-ByAckue corjaiieHus, Ha OCHOBE KOTOPBIX ObUIM YUpPEXOAEHbI U
oeiCcTBYIOT A0 cuX mop MexkayHapoaHblit BamoTHbiit @oH, BceMupHbIi 6aHK
pekKOHCTpYKUMKU u pazsutusa (BbPP), a Takke Mappakeliickue cor/aiieHus,
yupenusiine BceMupHY0 TOproByro opranmsanyio (BTO).

Ho 3pech MMeeTcs oueHb CylleCTBeHHas pasHuiia — MOII B mmporom
MMOHMMAaHUM 0as3upyeTcss Ha COBOKYIMHOCTM MCTOYHMKOB HAallMOHAJIbHOIO
IpaBa ¥ MEXOYHAPOAHOTO IIpaBa, a TakKXkKe TaK Ha3bIBA€MbIX IIPOUYMUX
UCTOYHMKAX. Bce 3TU MCTOUYHMKM HAXOMSATCS B MOCTOSIHHON KOHKYpPEHIIUU
IpyT ¢ IPYyrOM B TOM, UTO KacaeTcsl 00beKTa peryamMpoBaHusi, TO eCTb peub
UOET O PEeryiMpoBaHMM TPAHCTPAHUYHOTO IBVKEHUS TOBAPOB, KAallUTAJIOB U
yoryr. B oTinume OT OOBIYHOTO MeXOyHapogHoro mpaBa B MOII
IIPUHLUIIUAIBHOE MeCTO 3aHMMaeT OJHOCTOPOHHME aKThl TOCYLAPCTB U aKThI
MeXKIYHAPOIHBIX OopraHm3aLui. B KauecCTBe OZHOCTOPOHHUX
rOCyIapCTBEHHBIX AKTOB MOTYT BBICTYIATh AaKThl 3aKOHOAATEJbHON U
VCIIOJIHUTEJIbHOM BJIACTU — B TOM Mepe, B KaKOi OHM 3aTparuBarOT

MaKpO3KOHOMMYECKMEe OTHOLIIEHMS roCyaapCTB.
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B yacTHOCTM, MCIIOJb30BaHME TOCYJapCTBOM OOMEHHOIO BaIOTHOTO
KypCa WJIM MPOLEHTHBIX CTABOK B IIPUMHIMIIE OTHOCUTCS K BHYTPEHHEei
IOPUCAMKINMM TOCYyHAapCTBa, HO TIpM COOMIOIEHUM MEXIYHAPOIHBIX
o6s13atenbcTB. OOHO3HAUHO, UYTO He IIOAJIeSKUT COMHEHMIO IIpaBO
CYBEPEHHOTO roCcy1apCTBa YCTaHABIMBATh BaJIOTHBI KOHTPOJIb, HO OIISITh JKe
B C/lyyae ec/lM 3TO He BbI3bIBAET IIMPOKOMACIITAOHbIE OTPUIATETbHbIE
IIOC/IeACTBYS, IIOAPBIBAIOLIME JOCTUIHYThIE C TAPTHEPAMMU JOTOBOPEHHOCTN.”
Takum ke 06pa3oM, TroCymapCTBO, MCIIOJNb3YySI TAaKOi OCHOBHONM ITPUMHLIMII
MEeXIYHapOJHOr'0 IpaBa, KaK CyBepeHHOEe PaBeHCTBO TOCYyAapCTB, MOXKET
IIPMHMMAaTh 3aKOH 00 WMHBeCTULMSX, HAaIpaBJeHHbII Ha COo3JaHue
IOOIMOJIHUTENbHBIX (AKTOPOB, IJisI CTUMYJMPOBAHMUS WM, HA0OOpPOT, mOJIsI
orpanmdenust uHBecTuit. CTaso ObITh, OMHOCTOPOHHEE 3aKOHOAATEe/IbHbIE
Y HOPMAaTUBHO-IIPABOBbI€ aKThl KaK YaCTh BHYTPEHHErO IpaBa, SIBJISIIOTCS
ucroyHmkamy MoII.

BaxkHoi1 ocobeHHOCTbi0O MOII BbICTYyAaeT TO, UYTO OHO IIPMU3HAET
IIPUBWJIETMPOBAHHYID POJIb 3KOHOMMYECKM MOTYIIEeCTBEHHbIX CTpaH,
KOTOpbIe, OIMpPasiCh HAa CBOIO (PMHAHCOBYIO CUJTY, BBICTYIIAIOT B POJIM KaK ObI
«MEXIYHAPOOHBIX 3KOHOMMUYECKUX 3aKOHOJaTeleil» uepe3 aBTOPUTETHbIE
MEeXIYHapOJHble OpraHM3alyuyu, HaxXOIOSAIMMUXCSI IO UX KOHTPOJIEM
(Hanmpumep, MB®), 11160 mpoCTO ONMMUPaOTCS Ha CBOIO SKOHOMMYECKYIO MOIIIb.
3IeChb MOXKHO COC/IaThCS HA peryisipHble CAMMMUTBI CTPAH «IPYIIIbI CEMU» WU
G — 7 — CIIA, Kanagpi, Benukoopurauumu, ®pannnm, OPT, Utanun, dnounn,

NpeBpaTUBIIASICS C mpucoeaHeHnem Poccuu B «rpyniy BocbMu», G — 8.

 TpanesHukoBa B.A. Ba/loTHOe peryinpoBaHue B MeXKIYHapOJHOM MHBECTUIIMOHHOM mpaBe. M.: BonTepc
Kwosep. 2004
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KOHBEHIIMMIOHHbIE MCTOYHMKM, KaK YK€ TOBOPUJIOCh, IO-TIPEXXKHEMY
ocTarTcs BaxkHbIMU Aj1s1 MOII. Ho nosiBMInCh M HOBbIe TeHAEHLVM, KOTOPbIe
3aKJIOYATCI B TOM, YTO C MHOIOCTOPOHHMMU U [OBYCTOPOHHUMMU
MEXIYHAapOOHBIMM  OOTOBOpPaMM  YCIIEIIHO KOHKYpUpPYeT  IpaKTUKa
3aK/II0UeHMsI MeKBeJOMCTBEHHBIX COIJIAllleHMii, a TakkKe He(popMaibHbIX
morosopeHHocTen. [lInpoKo BHEAPSIOTCA B IPAKTUKY TUTIOBbIE JOTOBOPHI.

MexBeOMCTBEHHbIE IIOTOBOPBI 3aK/JII0YaI0TCS He MeXIy
rocygapcTBamMy  KaK  TaKOBbIMM, KaK  OCHOBHBIMM  CYObEKTaMu
MEXOYHAPOOHOrO IIpaBa, a MeXAYy MCIIOJHUTEeNbHBIMU WU OPYTUMU
opraHaMmu rocyaapcts. CorjamieHuss MeKay pPas3jIUYHbIMU POIACTBEHHBIMU
BEeJOMCTBAaMM [BYX TOCYOapCTB NOpuHMMawTca B MOIl nmas pemeHus
TeXHUYECKMX  BOMPOCOB. MOXKHO VYIIOMSHYTb  COIVIAIIEHUSI  MEeXIy
HaJIOTOBBIMM BeJJOMCTBaMM 00 aIMMHMUCTPATUBHOI B3aIMOIIOMOIIIN.

Ocobo cemyeT OCTaHOBUTHCS Ha He(@OpMasbHBIX TOTOBOPEHHOCTSIX,
KOTOpbIe CTa/IM HOBBLIM SIBJIEHMEM B IocjenHue necsatuietus. [losBieHue
3TUX HOBBIX MCTOYHUKOB MDIII, UTO crienuagbHO CaegyeT MOOgYEepPKHYTh — B
MaCCOBOM ITOPSIIKE, 00bSICHIETCSI AMHAMMYHBIM, a TO 1 OBICTPO M3MEHUMBBIM
TIOABVOKHBIM ~ XapakKTepOM  MEXAYHAPOIHbIX 3KOHOMMYECKUX  CBSI3el.
CKaxkeM, KpUTHMUecKue KojebaHMsI Kypca OCHOBHBIX BaIlOT HeMeOJeHHO
BBI3BIBAIOT  COIVIACOBAHHbIE  Mepbl  TOCYHapCTB, 4YTO  MCKJIKOYaeT
TPAAULIVIOHHYIO JOTOBOPHYIO ITPAKTUKY IOPUANUYECKOTO 3aKperieHs JaHHbIX
oTHoleHuii. Kak mpaBuiio, HehopMasibHble TOTOBOPEHHOCTU AOCTUTAIOTCS B
X0[le PeryasipHbIX BCTped MUHUCTPOB (pMHAHCOB Pa3BUTHIX CTPAH U3 «TPYIIIIbI
— 8». Takue BCTpeuyr OOBIYHO 3aKaHUMBAIOTCS KOMMIOHMKE, COMepskaHMe

KOTOPbLIX HE BCeraa HY6J’II/IKY€TCH B MOJIHOM Buze. I1o cBoeit Inpupoge Takoro
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poJja KOMMIOHMKE He MBJISIeTCS  MEeXAYHAapOOHLIMM  JOTOBOpPAMM,
VICTIOJTHSIETCSI TOJIBKO HA JOOPOBOILHOM OCHOBE.

[llnpokoe pacripoctpaHeHnue B MOII moayuymnam TUIIOBbIE TOTOBOPHI,
KOTOpbIe C IOPUIAMYECKOV TOUKM 3peHUs] He MMeIOT 00sI3aTeJbHOM CUJIbI.
TuUoBo JOTOBOP CAYKUT CBOErO pola MaTpulleil, KOTOpash BBIMIOJIHSET [iBe
dbyukuumu. Bo-mepBbix, Omaromapsi 00pabOTaHHOCTM, OPUANIECKON
0e3ymmpeyHoCTM TEKCTOBOrO MaTepuajia O00JIerdyaloT IIMPOKOe  €ro
IIpUMeHeHue Kak oOydJawInero CcraHgapra. Bo-BTopsix, Ojaromaps
pPacpoOCTPAHEHHOCTM MOXET CTaTh MCTOYHMKOM OCHOBHBIX IIPUHIIMIIOB
MD3II. TumoBoit JOroBOp IIMPOKO MHPUMEHSIETCS B ABYX obsactsax MIII: B
MeXIYHApOJHOM HaJIOTOBOM IIpaBe U B MEXIYHAPOAHOM MHBECTULIMOHHOM
rpase. B niepsoM ciydyae HaumHas ¢ 20-X rogoB XX BeKa CTaJly MHOXUTBCS
IBYCTOPOHHME  TUIIOBbIE  JTOTOBOpPbI 00  M30eXXaHMM  JIBOIHOTO
Hajoroo6sokeHus. Bo BTopoMm — B cdepe MeXIYHAPOIHO-IIPaBOBOIO
peryiupoBaHusl  3apyOeskKHbIX  KalMUTAJOBJIOXKEHMII  IIMPOKO  CTalau
pacnpoctpaHsaTrcsa B 70 — 90-e rogpl XX Beka ABYCTOPOHHME COTJIAIIEHUS O
B3aMMHOM I[OOIPEHUN U 3alIUTE KAIUTATOBIOKEHUNA.

[TosTomMy pasymHee ObLIO ObI MpeAIIouecTb y3koe moHmmaHue MOII,
COIJIACHO KOTOPOMY — 3TO KOMIIJIEKC HOPM, PeryjiMpyrolmnx OpraHu3anmnio
MeXIYHApPOAHbIX JKOHOMMUECKMX  OTHOIIeHUi, TJaBHbBIM 00pasom
MaKpPO3KOHOMMUYECKUX OTHOIIeHui. Kak wM3BeCTHO, K MaKpPO3KOHOMMKE
OTHOCSITCSI ~ OTHOILIEHMS MeXIOy SKOHOMUYECKMMM  CcucreMaMu, a
MMUKPOIKOHOMMKA — 3TO T[0Je UHIUBUAYAIBbHON [OesITeIbHOCTU Tak
Ha3bIBaeMbIX SKOHOMMYECKMX  OIlepaTopoB. B  opbuTe  BIAUSHUS
MEeXOYHAPOOHOTO SKOHOMMYECKOTO IIpaBa B OCHOBHOM OKa3bIBAIOTCS
KpYITHbIe 3KOHOMMYECKME CUCTEMbI, HO OHO HEe OTPAaHMUYMBAETCS TOJIbKO UMM,
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[I0 KpaiHeil Mepe, eCJiM CMOTpPETb HAa €ro pasBUTHE B CBeTe HeOaBHUX
coObITHIA. B uacTHOCTM, HOBOe MEXIYHApOJAHOE TOProBOe IpPaBo,
cocrasisgwiiee cucremy BTO, oxBatTuio Terepb U UMHTEIEKTYIbHYIO
CcOOCTBEHHOCTb. B o00leM, MeXAyHapogHOe 3SKOHOMMYECKOe IIpaBo,
OCTaBasICb PBLIHOYHBLIM IIPaBOM, BBICTYIIAeT KaK OTpac/b IIpaBa, KOTOpas
OXBaTbIBAaeT BOIIPOCHI, Kacawlyecs IIPaBOBOTO 3aKpeIvieHusl JIML, UX
MHBECTULIU, MEeXIYHAPOSHOM TOPTOBIM UMYILECTBA U YCIIYTaMi, a TAKKe ee
dbuHaHcoBoro obecreueHms .

OTanunTenbHOM yepToit MIII BhICTyIIaeT TO, YTO OHO GasupyeTcs Ha
COBOKYITHOCTM MCTOYHMKOB MEXIYHAPOAHOTO M HALMOHAJILHOIO MpaBa U
IPYTUX MCTOYHMKOB. Bce OHM KOHTPOIUPYIOT MeEXIYy €000/ B TOM, UTO
KacaeTcss oObeKkTa peryjiuMpoBaHus, TO €CTb B  PperyaMpoBaHUM
TPAHCTPAHMUYHOTO [ABVXKEHUS Pa3INMUYHBIX LEHHOCTe U UX MPOU3BOLACTBA
pa3rpaHMUMBAETCS  BOMNPOC: MOXHO JIM CUMTATb MEXAYyHapOLHOe
SKOHOMMYECKOe MMPaBo YacThio 001Ier0 MexkAyHapogHOTO TpaBa? Eciu 6bITh
TOYHee: TO JIM MeXAyHapOoJAHOe IpaBO BKIKYAeT B ceOS MekKAyHapOoIgHOe
3KOHOMMYECKOe IIpaBO, TO JU MeXAYHApOAHOe 3KOHOMMYECKOe IIPaBo
pacTBOpSIeTCS B MeXAyHapogHOM IMpaBe? [Ipu Takoil IOCTaHOBKE BOIIPOCa
MMeeT TOJIbKO OAMH OTBeT, JIMIIEHHbI BCAKOM OBYCMBICJIEHHOCTU:
MeXIYHapOLHOEe MPaBo U MeXAyHAapooHOe 3KOHOMUYEeCKoe IMpaBo — 3TO He
OOHO U TO Xe; B TO >Xe BpeMs MeXIYHapOAHOe 3KOHOMMYECKOe IpaBO He
SIBJISIETCS 4eM-TO crenupuyeckuM IO OTHOUIEHUIO K MeKIyHapOAHOMY

npaBy'l.

Kappo ., >Kioap I1. MexkmyHapoaHOe SKOHOMMUYecKoe 1paso. C. 5
' Tam ske. C. 6.
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B xonme rnobanmsauyy MUPOBOII SKOHOMMKM M TOCyZapcTBa, U
HallMOHAJIbHbIE TPEeNIpusTusi, OMpKM U OaHKM, CO3[aBast [OUYepHUE
CTPYKTYphI 3a pyoexkoM M mpuobperas akUuMM M JOJM MHOCTPAHHBIX
NIpeanpusITuii, TpaHCHOPMUPYIOTCS B TpaHCHALIMOHAIbHbIEe KOMITAHUM,
KOTOpbI€E U BBITIOJHSIOT (QYHKIMIO IIepeIMBa KanuTaaoB. Takoe mpeamnpusiTie
B IIIMPOKOM CMbICJIe 3TOTO CJIOBA, C OJHOI CTOPOHBI, MMeeT «HaI[MOHAJIbHYIO
MIPUHAJJIEXKHOCTh» TOCYJapCTBa perucTpaluu, a € IPYroil CTOPOHBI, IIO0
XapakTepy CBOMX MHTepecoB U cdepbl [esSTeJbHOCTM CTaHOBUTCS
«MEKITYHAPOTHBIM, «MHTEepPHAIMOHAJIbHbIM». ITpu 3TOM
MHOTOHALIMOHAJIbHBIN 0 COCTaBYy COOCTBEHHMKOB KaIMTaja HpuoopeTraer
TpaHCHAIMOHAJ/IbHbII XapaKTep, YTO 0ObEKTUBHO CTAHOBUTCS (PyHAAMEHTOM
oas  Taobanu3alyMy MMPOBOTO XO03siicTBa. B pesynabraTe IIPOUCXOOUT
MaccoBOe pasMbIBaHMEe 3KOHOMMYECKMUX TPaHMI MEXOY ToCydapCTBaMU U
cBOOOJHOE OT HaIMOHAJbHBIX OapbepoB TpaHCIPAHMUHOE IBMKEHME
KaIllMTajgoB, TOBAapOB M YCAYT, a B KOHEUHOM utore QopmMupoBaHue
B3aMOCBSI3aHHOTO MeXKIyHapOJHOTO SKOHOMMUYECKOI'0 IIPOCTPaHCTBA.

TpaHcHalMOHaIbHbIe  KOMITAHMM  WCIIOJB3YKOTCSI B KauyecTBe
MeXaHM3MOB  IlepeIlvieTeHMsI, COCTBIKOBKM, COIJIACOBAHMSI  YAaCTHBIX
MHTEPECOB, KaK CpeACTBO OCBOEHUSI WMHOCTPAHHBIX, MEXIYHapOIHbIX
TOBApHbIX, MHBECTUIIMOHHBIX, (MHAHCOBBIX PBIHKOB HA MMUKPOYPOBHE
MesKITyHapOgHbBIX 9KOHOMMYECKUX OTHOIIIEHUIA. Pasymeercs,
MHOTOHAIIMOHAJIbHbIe TPeAIIpUSTISI MPeCTaloT KaK CBOEro poja yaapHas
cuia, NpuMeHsieMast Pa3sBUTHIMU rocygapcTBaMu B cBOeli
BHEIIHEOKOHOMMUYECKOM TOJIUTUKE TIpU oObecreueHuu IOJITOCPOUYHbBIX
CTpaTern4eckux rocyJapcTBeHHbIX MHTepecoB. CriocobaMy COracoOBaHUS U
B3aMMOCBSI3M  MYOJMYHBIX MHTEPECOB HAa  MaKpOYpOBHE  SIBJISETCS
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SKOHOMMYECKAs MHTerpaLys rocyaapcTs, TO €CTh MPOLeCC XO3511CTBEHHOrO
00beqMHEHMS CTPaH Ha OCHOBE pasesieHus] TPyaa MeXIy HalMOHATbHBIMMU
3KOHOMMKAMM, Pas3sBUTUSI YCTOMUMBBIX B3aMMOCBSI3€ MEXOy HUMN.
@aKTUYeCK peub UAET O CO3aHMUU MIPO3PAUYHBIX SKOHOMUYECKUX TPAaHULL U,
COOTBETCTBEHHO OrpaHMYEHUM CyBEpEeHUTeTa TOCYyZapCTB B  ILeJsIX
COBMECTHOIO pellleHus o0LMX 3a1a4 1 mpobaem!2,

B opraHu3ainnoOHHO-IIPAaBOBOM CMBbIC/IE I10Ce0BaTe/bHbIN Iepexor,
OOJIBIIMHCTBA CTPAH OT 3aMKHYTBIX HaIlMOHAJbHBIX XO3SI/ICTB K 9KOHOMMKE
OTKPBITOTO THIIA, OOpallléHHO/ K BHENIHEMY pPbIHKY, O00yCjaB/iIMBaeT
BUIOM3MEHeHVe 3KOHOMMUYEeCKOolM QYHKIMUM TrocygapctBa. Ilo MHeHMIO
npodeccopa B. M. IllymnnaoBa, MOXXHO TOBOPUTb B HEKOTOPOI CTeNeHU O
KOHBEpPreHIIMM HaALMOHAJbHBIX YKOHOMMK Ha MPUHLMMIAX Jubepanusma u
CBOOOAHOTO [NBVDKEHMSI KalmuTaJIoB M yciayr. CKiaabiBawlleecss MUPOBOe
SKOHOMMYECKOe MPOCTPAHCTBO TpeOyeT, UTOObI uaes aubepanmsainuy o6blia
obopmiieHa ¥ 3a@UKCHMpOBaHA MOJUTUKO-IIPABOBBIMU  CpeJICTBAMM.
Haripumep, 3TO OOKHO OCYIIECTBASTHCSA B paMmKkax BcemupnHoi Toprosoit
Opraumnsauuu (BTO).

Takum o6pasom, riaobanm3anusi MUPOBOV SKOHOMMUKM CIOCOOCTBYET
CO3aHNI0, C OOHOM CTOPOHBI, eAMHOTO0 SKOHOMMUYECKOTr0 MMPOCTPAHCTBA, a C
Ipyroil CTOpOHBI, GOPMUPOBAHMIO COOTBETCTBYIOIIEN MOJIUTUKO-IIPABOBOIA
HAACTPOMKU. B 4YacTHOCTM, CuUTyalus, CBSI3aHHAsg C TPaHCTPAHUUYHON
KOHIIEHTpallyeil  OAMHAKOBBIX pecypcoB, TpebyeT OT TOCydapCTB

KOOpAMHALIMM TIPABOBBIX YCUJINI MPOTUB MEXAYHAPOAHO MOHOIMOJM3ALUN

2 IlymwioB  B.M.  Tnobanusanusi ~ MUPOBOM  5KOHOMMKM M IJIoOGajibHas  IpaBoOBas

cucrtema//BHeltHesKOHOMMUYeckuit 6royteredn. N28. 2002. C. 75-76.
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TOBAPHBIX PbIHKOB, IOAJEPsKaHMUM CIIPaBEeIINBBIX KOHKYPEHTHbBIX YCJIOBUIL
IJISI MHOTOHAILIMOHA/IbHBIX IIPEAIIPUSITUI Pa3HbIX CTPaH.

Hanbosiee xapakTepHbIMM TeHAEHUMSIMM Pas3sBUTUSI COBPEMEHHOTO
MeXOYHAPOJHOTO SKOHOMMYECKOIO IMOPsIAKa SIBJISETCS TO, UTO Ha IepegHee
MECTO BBIIUIM MHOIOCTOPOHHME JOTOBOpPHble (OpPMBbI  IIPAaBOBOIO
peryaupoBaHys S5KOHOMMUYECKMX OTHOIIEHMII BO BCeM MX MHOroo6pasmum.'’
IpyruMu  CI0oBaMM, MEXIYHApOOHOE COTPYAHUYECTBO  IOCTEII€HHO
pa3BMBAeTCsI OT [BYCTOPOHHEIO MeTOla K MHOTOCTOPOHHEMY MeETOIy
peryanpoBaHusl.

OcobenHocTbi0 MO SB/IsIETCS TO, YTO TOCYZapcTBa B JOTOBOPHOM
MOpsIAKe YCTYIIAIOT CBOM TOJTHOMOYMSI MEXIYHAPOAHBIM 3KOHOMMYECKUM
opraHmusaiusm. ITo HauboJiee SIpKO IposiBsieTcs B AesitesbHOCTU BTO.

CoBpeMeHHO€e MeXAYHAPOJHOEe SKOHOMMUUYECKOE COODIECTBO SIB/ISIETCS
Ba)KHENIIein  COCTaBHOM, Hepa3pblBHOM  YaCTbl)  MEXIYHAPOIAHOTO
coobiecTBa. MeKayHapogHOe 3SKOHOMMYECKOe COooO0IecTBO obiagaer
CYIlIeCTBEHHBIMM OCOOEHHOCTSIMM, HauMHas C OO0beKTa peryaupoBaHus. B
MEKIYHAPOSHOM COOOIIECTBE KakJoe TOCyZapCTBO B CWJIY CBOEro
CYBEpEHHOTO paBeHCTBA MMeeT paBHOe IIpaBOBOe TII0JIOKeHUe. A B
MeKIYHAPOSHOM 5KOHOMMUYECKOM COOOIIeCTBE pasHble IPYMIIbl TOCYIAPCTB
MOJIb3YIOTCS  IIPAaBOBBIM  PEXMMOM B 3aBUCMMOCTM  OT  YPOBHS
9KOHOMMYECKOTO pa3BUTHSI.

Cranmo O6biTh, B MOO dakTuuecku ciaokmwiach auddepeHmmanys

rocygapcCTB B 3aBUCMMOCTHU OT YPOBHS 3KOHOMMUYECKOI'O pa3BUTHUAI.

15 Mopounna H.I. BausgHume HOpM MeXKIYHapOAHOTO JOrOBOPOB HAa POCCUIICKOE 3aKOHOATeNbCTBO 06
munBectuimax// PEMII. CII6., 2001 r. C. 176-190.
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B xopme panpHenuiein 3BOMIOLMM Opuanyeckoro pexuma M3IO
rocymapctBa- ydyacTHuKM BTO o006s13am1uch MpMBECTM CBOE HAIMOHAJIbHOE
IpaBO B COOTBETCTBME C HOpPMamy M MpaBujaaMu, TO eCTh ¢ mpaBoMm BTO.
Hannuo npuHIUII IPUOPUTETA MEXIYHAPOAHO-IIPaBOBbIX HOPM. bosee Toro,
KOHTYPHO MPOCEKUBAETCS Mepexo]i OT MHOTOCTOPOHHUX (OPM U METOZIOB
peryJiMpoBaHMs K HallMOHATbHbBIM.

Ocoboe 3HaueHMe B CHUCTeMe IIpaBOBOro peryiaupoBanus MDO
HAUMHAIOT 3aHMMAaTh HOPMbI TaK Ha3bIBAE€MOI'0O «MSITKOTO IpaBa» (Softlaw), To
eCTh HOpPMbI OOBIYHOTO IIpaBa, UYTO MMeeT KaK CBOM TIOJIOKUTETbHbIE
MOMEHTBI (mpupaer HeoOX0IVIMYI0 TMOKOCTD CYILeCTBYIOIEMY
MIPaBOIOPSIAKY), TaK M OTpULIATeIbHbIE CTOPOHBI (0cs1abiseT 3 GHeKTUBHOCTD

IIpaBa KaK CUCTeMbI).

4 Bonosa JI.LH. Peanusaiuus rocymapcTBaMy MeXKIYHAPOLHOM IIPaBOCIOCOOHOCTM B MeEXIYHapOMHBIX
MHBECTUIIMOHHbBIX OTHOIIIeHUSIX ToCpeiCTBOM MHOTOCTOPOHHETO MeXIyHapOAHO-TIPaBOBOTO
perynupoBanust// PEMII. CII6., 2001. C. 157-175.
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LEGAL AND POLITICAL TRANSFORMATION DETERMINANTS OF THE RUSSIAN

FEDERATION JUDICIAL SYSTEM

ANDREW KLYUCHNIKOV*

Abstract. The article is dedicated to the theoretical and practical
questions of the legal and political transformation determinants of the russian
judicial system.

A judicial reform is a consequence and an indicator of the process of
moving to the legal state, market economy, and civil society as the foundation
of democracy. After the judicial system and the legal procedure were changed,
it led the transformations in lawmaking and law enforcement.

The author is handled a problem of judicial system creation periods. The
first period is connected to the standard acts passed, which frequently had
declarative character because the state and the society had not created any
effective mechanisms to enforce them yet. The beginning of the second period
was predetermined by passing a Federal Constitutional Law «On the judicial
system of the Russian Federation» of 1996, which proclaimed the unity of the
judicial system of the Russian Federation and guarantees of its maintenance.
Actual period is based on the abovementioned Federal Special-purpose
Program «The development of the judicial system of the Russian Federation»
as well as on the Judicial Reform Program «Development of the judicial system

in Russia».

* Klyuchnikov Andrei Yurievich, candidate of legal science, lecture at the chamber of civil law and procedure
of the Russian Presidential Academy of national economy and public administration (Lipetsk affiliated
branch).
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The question of legal and political determinants of the Russian
Federation judicial system lies in the sphere of objective and subjective
factors. We cannot help taking into account current legislation with its
advantages and disadvantages and its motive power — the judicial reform,
external factors, in relation to the Russian Federation judicial system, more or
less influencing its transformation (democratization, social development
intensification, correlation between the branches of power changing with
time, etc). In a political aspect we should take into account the influence on
the system from federal and local bodies of state power (with real absence of
any response), as well as the political forces’ influence on the structure of the
judicial system and its functioning. We would like to start considering the
abovementioned problems with the issue of a judicial reform.

«A judicial reform ... is both a consequence and an indicator of the
process of moving to the legal state, market economy, and civil society as the
foundation of democracy»!. This idea formed the basis the Judicial Reform
Conception, which was adopted by the Supreme Council of the USSR on
October 24, 1991%. The most important task was not only to put more emphasis
on the legal protection, guarantees of human rights and freedoms but also to

create an effective mechanism of their implementation. In this context the

! Tonopuuu B.H., Iletpyxun U.JI. Cyne6Hast pedopma: Ipo6aeMbI U MePCIeKTUBbI. M.: IHCTUTYT roc. U mp.
Poc. Akaz. Hayk, 2001. — C. 74.

2 O kouuenuun cyae6Hoi pedopmbl B PCOCP: nocranosiedne Bepxosuoro Coseta PCOCP ot 24 oKTAODPS
1991 r. N2 1801-1 // Begomoctu CHII u BC PCOCP. — 1991. — N9 44,
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cancellation of interpenetration of the courts and state machinery and of the
so-called «accusatory bias», the creation of the Constitutional Court and the
system of local justices’ courts seem especially important. However, many
researchers think that not all the ideas of the Conception were fully
implemented. There are a lot of different reasons for this: insufficient
financing of the judicial system as a whole (during the reform it was only said
about «providing the premises to those courts which are located in the
premises not suited for work»), and judges themselves, excessive workload due
to the absence of the organization which could have scientifically calculated
the workload per judge. However we tend to consider these problems to have
private character. It is also necessary to take into account the system of
prerequisites of the current legislation.

Firstly, it is necessary to say that there occurred essential changes in the
courts’ legal work basis. Thus, the Civil Code, the Criminal Code, the Labour
Code, and the procedural codes were passed, which consolidated all the
country’s democratic achievements. These changes caused changes in the law
enforcement practice, which is not the source of the Russian law (de jure), but
frequently acquires primary importance during the law enforcement process.
The decisions of the European Court of Human Rights began to be applied and
enforced unconditionally. Both the judicial system and the legal procedure
changed, which lead to the transformations in lawmaking and law

enforcement.

The periods of judicial system creation. Problems of its functioning.
There are no scientific disputes on the periods of creation of the Russian
judicial system. Researchers frequently point at the key laws in this sphere,
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but in our opinion we should take into account Presidential and Parliamentary
“valuation” acts, expressed both in the form of an individual address or a
standard act and in the form of Federal Special-purpose Programs (for
example, the Federal Special-purpose Program «The development of the
judicial system of the Russian Federation» in 2002-2006%).

1). 1991-1996.

The first period is connected with the most radical transformations of all
the spheres of the Russian society. The standard acts passed during this period
frequently had declarative character because the state and the society had not
created any effective mechanisms to enforce them yet. However, during this
period there was passed by national vote the Constitution of the Russian
Federation of 1993, which contained Chapter 7 «Judicial power». There were
also passed Federal Constitutional Laws «On the Constitutional Court of the
Russian Federation» of 1994, «On arbitration courts of the Russian Federation»
of 1995 and some others. The structuring of the judicial system was finally
completed. It was the basis formed during this period that gave a stimulus for
comprehensive transformations. However there are some issues, considered
effective by world practice, which have not been solved. Thus, scientists have
been constantly raising the question of creating the system of administrative
courts as specialized courts. In our view, there are no formal obstacles
connected with amending the Constitution.

Thus, article 128 (3) of the Constitution of the Russian Federation

provides a possibility to create «... some other federal courts» by passing a

5 O denepanbHOit 1eaeBoit mporpamme «PasButime cyme6Hoi cuctembl Poccum na 2002-2006 rofbi»:
roctaHoByieHue IlpaBurenbcrBa PO ot 20 Hos6ps 2001 r. N2 805 // Cobp. 3ak-Ba Poc. ®emep. — 2001. — N2
7.
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Federal Constitutional Law. There are certain ideas about subject competence.
For example, these may be «disputes between parties regulated by
administrative legal norms of administrative public relations»* (M.V.
Nikiforov). Presently the problem here is that public administration cases are
often heard by general court judges (frequently among other civil and criminal
cases), and by arbitration courts. Accordingly, there is an immediate question
about the efficiency of such mechanism.

Working out some general approaches to the basics of the administrative
legal proceedings is difficult because civil procedure specialists take the
opposite view and point out that administrative cases can be successfully tried
within the civil procedure framework, following the lawsuit procedure. They
specify that «the logic of the development of the so-called administrative legal
procedure should eventually result in its absolute abolition»°.

This approach seems to be absolutely wrong. The inequality of the
parties of administrative legal relations must be compensated by the
administrative legal procedure. Such cases cannot be tried following a civil
procedure, based on the principles of competitiveness, non-mandatoriness
and parties' equality since in many cases such procedure cannot properly
protect the rights and legal interests of natural and legal persons, which
frequently appear defenseless facing administration — and first of all, in
evidence gathering.

That is why the basic principle of the administrative legal procedure

system should be the one according to which the burden of proving the

4 Hukudopor M.B. Pedpopma afMUHUCTPaTUBHOTO ITpaBa B cOBpeMeHHOoit Poccunu // O61ecTBo. — 2002, — N2
3.
* lllakapsin M.C. TpaskmaHckoe IpoleccyanbHoe rmpaso. M., 1996. — C. 231.
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lawfulness of actions and decisions is laid on the appropriate authority. And
proving the opposite is a right, but not an obligation of the other (weak) party.
Only such approach can well enough protect natural and legal persons, whose
rights and legal interests are violated by administration.

Evaluating the first period of the Russian judicial system reformation
during the 5% All-Russian Judges Congress, the then President of the Russian
Federation V. Putin noted: «Speaking about the main result of the judicial
reform, I would like to emphasize: in spite of the problems, the judicial power
in Russia has nevertheless been established. We can and must ascertain it. The
judicial reform conception has been basically implemented».

2). 1996 — 2002.

The beginning of the second period was predetermined by passing a
Federal Constitutional Law «On the judicial system of the Russian Federation»
of 1996°, which proclaimed the unity of the judicial system of the Russian
Federation and guarantees of its maintenance. Pursuant to this law the courts
should be divided into federal courts and courts of the constituent entities;
subdivided into the Supreme Court of the Russian Federation, regional and
district courts equal to them (for federal courts); and also divided into
constitutional (charter) courts and local justices’ courts (for the courts of the
constituent entities). This constitutional law was followed by a lot of
legislative acts about different subdivisions of Russian courts, about the courts
financing, etc. (Federal law «On bailiffs» of 1997, Federal law «On local

justices’ courts in the Russian Federation» of 1998, etc.).

¢ O cyme6Hoit cucteMe Poccuiickoit ®egepatinn: degep. KOHCT. 3akoH Poc. ®egepaunu ot 31 gexabps 1996
N2 1-®K3 // Cobp. 3ak-Ba Poc. Pepep. — 1997. — N2 1. — Cr. 1.
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The year 2002 saw the introduction of the jury trial practically in all the
Russian constituent entities. Thus, there came to be guaranteed the right of
the Russian citizens to have their cases tried by jury. Since 2002 the supreme
republic courts, territorial, regional and courts equal to them in 88 constituent
entities of the Russian Federation except the Chechen Republic tried cases
with jury. Currently the jury trial has been functioning in the whole country.

The task of establishing the institution of local justices has practically
been achieved. This institution allowed to facilitate people’s access to justice,
to relieve the district courts of the workload (the decisions and sentences of
local justices’ courts can be appealed to district courts). However only 91,1%
of the judges necessary to do the job have been appointed.” Only 25
constituent entities of the Russian Federation do not have understaffed local
justices’ courts.

In the beginning of 2006 a Federal law «On amending art.4 (4) of Federal
law «On the local justices’ courts in the Russian Federation» was passed (about
changing the quantity calculation criterion in a judicial district). This law
solves the problem of local justices’ courts’ workload during the proceedings.
Presently it is 15 — 23 thousand people per a judicial district (per 1 judge).

3-4). 2002 — present days.

The third and the fourth periods are based on the abovementioned
Federal Special-purpose Program «The development of the judicial system of
the Russian Federation» in 2002-2006 as well as on the Judicial Reform
Program «Development of the judicial system in Russia» of 2006. The former

provided an interim summary of the development of the judicial system,

7 URL: http://www.indem.ru/Proj/SudRef/ConceptRec.htm (KoHuemniuss KOMIIIEKCHOTO MCCIeI0BaHMs
COCTOSTHUSI ¥ TI€PCIIEKTUB COBEPIIEHCTBOBAHMS CyIe6HO BacTh).
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specifying its inherent shortcomings. Apart from having the task of preparing
and passing normative legal acts to reform the judicial system, the Federal
Special-purpose Program included the following main tasks:

— strengthening the judicial branch authority, strengthening the
independence of courts and judges, normative support of the judicial system;

— staffing the courts;

— developing logistical support of the judicial system,;

— providing information support to the judicial system;

— strengthening scientific potential of the judicial power, creating the
system of judges and court employees training and retraining.

The 2006 Judicial Reform Program offered the ways of perfection and
further directions of the judicial system development:

— providing openness and transparency of justice;

— increasing trust to justice, by means of increasing the efficiency and
the quality of trying cases;

— creating conditions necessary for enforcing justice, guaranteeing its
availability;

— providing judges’ independence;

— increasing the level of judicial acts enforcement.

This program can be considered a political act because it expresses the
position of the Government of Russia. Moreover, we can’t help saying that it
was created (developed) and implemented exceptionally by public authorities
without civil society institutes being involved, which makes it somehow
isolated from reality.

The problem of enforcing court decisions, for example, is critical for
Russia. While in many countries even raising such problem can cause surprise,
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Russia follows a presumption: «courts are the authority, but nobody knows
about it»®.

In summary, Russian judicial system is on the way of its’ future reform,
but actualy it is based on the principles of lawfulness, sustainability and self-

sufficienc

8 BopoBckuit M.B. Cyzmbl o6ieii opucaukuuyu B Poccuiickoit ®epepauyy: npob6aemMbl UM TEPCIEeKTUBBI //
UepHble ObIPBI B POCCUIACKOM 3aKOHOAaTenbcTBe. — 2001. — N2 1.
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HEKOTOPBIE ACITEKTBI TIOHATUA ITYBJIMYHOTO ITOPSIIKA KAK OCHOBAHUS OTKA3A
B ITPU3HAHUWU U TTPUBEJEHVN B UCITIOJTHEHME NTHOCTPAHHBIX APBUTPAJKHbBIX

PELIEHUI

VPVIHA MBIJIbBHUKOBA *

AnHOoTaumsi. B [aHHONM CTaThbe pPaCCMOTPEHO 3aKOHOIATe/IbHOe
3aKpervieHne MyoJMYHOro MopsiiKa Kak OCHOBAHMSI OTKa3a B MPU3HAHUM U
MpUBeAeHNM B MCIOJHEHMEe MHOCTPAHHbIX apOUTPAXKHBIX pelleHui,
TOJIKOBaHME  cofepKaHMs  MyOJAMYHOrO  TOpsSAKa  HalMOHAJIbHBIMU
apouTpaxkHbIMU cygaMy PO 1 3apyOeskHbIMMU CyTaMM B KOHTEKCTe OCHOBAHMS
OTKa3a B TIPU3HAHMM U T[PUBELEHUM B WCIOJHEHNEe WHOCTPaHHbIX
ap6uTpaxkHbIX pemieHnii. OOpalleHo BHMMaHMe Ha KpUTepun pasrpaHnyeHus
KaTeropuii «OCHOBOIIOJIArarolye TMPUHIUIBI POCCUMCKOTO IIpaBa», WU
«ITyOJIMUHBIN MOPSITOK». OTMeueHa COBpeMeHHasl TeHIeHLMSI MpUMeHeHUs
IAHHOW KaTeropum, KOTOpas UAET IO IYyTU KOHKPEeTU3aUUU U CY>KeHUS

TOJIKOBaHVs Ha ITPAKTUKE.

KinwoueBbie cioBa. [IoHsITMe ITyOJMYHOTO MOPSIAKA UM OTOBOPKU O
MyOJMYHOM TMOpsiAke, IyOAMUHBINA TIOPSAOK KakK OCHOBaHME OTKasa B
MpU3HAHUM U TIpUBEJEHUM B WUCIOJHEHMEe MHOCTPAHHBIX apOUTPasKHbIX

pellleHii, TOJIKOBaHME KaTeropuu IyOJUMYHOTO TIOpsiIKAa B KOHTEKCTe
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MIpU3HAHUSI M TIPUBEIEHUSI B MCIIOJIHEHVME WMHOCTPAHHBIX apOUTPasKHBIX

pelieHun.

SOME ASPECTS OF PUBLIC POLICY DEFINITION’S AS A GROUND FOR REFUSAL OF

RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

IRINA MYLNIKOVA*

Abstract. This article deals with legislative consolidation of public
policy as grounds for refusing recognition and enforcement of foreign arbitral
awards, the interpretation of the content of public policy by national
arbitration courts of the Russian Federation and foreign courts in the context
of the grounds for refusal of recognition and enforcement of foreign arbitral
awards. Also the attention is paid to the criteria differentiating between
categories “basic principles of Russian law”, and “public policy”. Noted the
modern trend of the application of this category, which is on the way to specify

and narrowing practice interpretation.

Keywords. Definition’s of public policy and public order clause, public

policy as a ground for refusal of recognition and enforcement of Foreign

* Irina Mylnikova, Senior lecturer. Theory of state and law and international law department of Institute of
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Arbitral awards, interpretation of the Public Policy category in context of

recognition and enforcement of Foreign Arbitral awards.

B cwly npuHIMOA TOCyZapCTBEHHOrO CyBepeHUTeTa WMHOCTpPaHHbIe
apOMUTpakHbie pelleHus] Ha TEPPUTOPUM APYroro rocygapcTBa HE MOTYT
MIpUOOpETATh IOPUAMNUECKYIO CMITY aBTOMAaTUUECKHN. [IJ151 TOTO YTOOBI BOZHUKIIN
IpaBOBbIe IIOC/IEICTBMUS, IPeIyCMOTPEeHHbIe B MHOCTPAHHOM apOUTpa>kHOM
pelleH, OHU OOJDKHBI MPOMTU IIPOLeAypPYy MPU3HAHUS B KOMIIETEHTHOM
CyZe CTpaHbl UCIIOJIHEHMS. THCTUTYT MPU3HAHUS 03HAYAET, YTO FOCYyAapCTBO
BbIpaskaeT CBOe coIylacMe C TeM, UTO [JAaHHBI aKT CIoCo0eH MOpPOIUTH
IOpUaMYecKue mocjaeCTBUS B Ipeaenax ero PpUCIUKIN.

B mocnenuue roabl Poccuitckas @emepaliys BCe aKTMBHEE BCTYIIAET B
TOPrOBbI€ B3aMMOOTHOIIEHMS C MHOCTPAaHHBIMM I'OCY1apCTBAMMU, MHTEHCUBHO
pPa3BMBAIOTCSI 4YaCTHO-IIPABOBbI€ OTHOIIEHMSI C I1eJbl0 IIPUBJIeYEeHUS
IOTIOJTHUTEIbHBIX MHBECTULIMIT B 3KOHOMMUKY, YCKOPEHMUST MHTErpalyiOHHbIX
IIPOLIECCOB C PYIrMMU CTpaHaMu. JIOCTMKeHMe YKAa3aHHOM Leau Bpsh, Jiu
OOCTVMKMMO 6€3 TeCHOrO COTPYAHMYECTBA ToCymapCcTB B cdepe IOCTULIMH,
OOHMM W3 BaXKHEMIIUX 3JeMEHTOB KOTOPOrO SBJSETCS IIpU3HAHME U
TIpUBeAeHNe B MCIIOJTHEHME MHOCTPAHHBIX apOUTPaKHBIX aKTOB.

B cinyuae, eciu TIpu3HaHME WIM TIpUBEIEHME B MCIIOJIHEHUE
MHOCTPAHHOIO apOUTPa)KHOIO pelleHus ITPOTUBOPEUYUT IMTYOIMUHOMY
TIOPSIIKY, CyO STOr0 TOCydapcTBa O00SI3aH OTKa3aTb B MNPU3HAHUU WU
IIpUBeOEeHMM B MCIIOJIHEHME 3TOrO pelleHus. [JaHHBI MPUHIUII OTPakKeH B
ct.V KoHBeHuuu OOH «O 1nipusHaHuUM U IIPpUBEIEHUM B WUCIIOJHEHUE

VHOCTPAHHBIX apOMTpPaKHBIX pemeHuit 1958 r. (mamee — Hbro-Mopkckas
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KoHBeHLIMN), CT. 244 Ap6uUTpaskHOTO IpolieccyanbHOro Kogekca PO, a Takke
cT. 36 3akoHa «O MeXKIYHapOIHOM KOMMepUEeCKOM apouTtpaske» PO.

Wcmonb3oBaHue MyOGJIMYHOTO TIOpsSiAKa KakK OCHOBaHMS OTKas3a B
MpU3HAHUM U IPUBEIEHUM B UCIIOJHEHVE MOXKET SIBJSIThCSI BeChbMa MOIIHBIM
MHCTPYMEHTOM  OJIOKMpOBaHMSI  (aKTHMUeCKM  JIIOOOro  HEYyTrOgHOTO
MHOCTPAHHOT'O apOMUTPaKHOTO pelleHusl, (BBUAY ITOIUTUUYECKMUX AaCIIEKTOB,
rOCyJIapCTBEHHBIX MHTEPECOB) HECMOTPS HAa B3aMMHOCTb, IOTOBOPHBIE CBSI3U
C IPYTMMMU roCyIapCTBaMM.

[Ty6/1MYHbII TTOPSIAOK M OTOBOPKA O ITyOJAMUHOM ITOpSIAKE — POCCUTICKME
TePMMHbBI, 32 pyOeXkoM >Ke MCIOJIb3yeTCsI HeCKOJIbKO BUIIOB €ro aHajioroB.
Hanubosiee yrorpe6uMbIM B  MEXIYHAPOOHOV OOKTpUHE  SBJISIETCS
dpaniysckoe couetanue «ordre public», B aHIJIMIACKOM IIpaBe MCIOJb3yeTCs
TepMMH «public policy». [IJis1 0603HaueHMsI OTOBOPKM O ITyOJIMYHOM ITOpSIIKe
5TM  TEepPMMHBI  MOXHO  VIIOTpPeOGJsATh KaK  B3aMMO3aMeHsieMble,
TOJITBEPKIAEHMEM YeMY CIYKUT U TOT (paKT, UTO MPU COCTABIE€HUM TEKCTOB
MEKIYHAaPOIHbBIX JOTOBOPOB 3TU TEPMUHBI CUUTAIOTCS ayTEHTUYHBIMUA.

HOJDKHUKY TPOTUB KOTOPBIX UCIIPAIIMBAETCS IIPU3HAHME U [IPUBEIeHME
B MCIIOJTHEHME pellleHNs MBITAITCS TOJKOBATh JAHHYIO KaTETOPUI0 CIMIIKOM
IIMPOKO M MCHOJb30BaTh MOAHHYID KaTeropuid B KadyeCTBe OCHOBHOTO
BO3pa>keHUsI MJIM CpeJicTBa [AJ1s1 3aTIrMBaHus rpoiiecca. B mene Richardson v.
Mellish 2 Bing 229 (252) (1824) anrnuiickuii cyabst Bappoys oTMeTus, 4To «K

MyOJMYHOMY TIOPSIAKY alle/UIMPYIOT TOJbKO TOTHa, KOTJa BCe JIpyrue
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BO3PaKeHMSI OTBEPrHYThI»!, a TakkKe Ha3BaJl <«IIyOJIMYHBbI THOPSIIOK,
HeyIIpaBJIsieMOo1 JIOIIaabl0, KOTOPasi HEM3BECTHO Ky/a IIOHEeCeT»?,

Kateropusi myo6JmMyHOro mopsiaka OIpefesieTcss KaK «MHOrorpaHHasl,
MHOTOCTOPOHHSISI»>, «rubKas, C HeoIlpeaeaeHHOM TEeKCTYpOii»?,
«IIPUHUMAIOLINI Pas3/IMUHbIe OOJIMUMSI»’, «C OOJBIION pa3s6pOCaHHOCTHIO B
YCTAHOBJIEHMM COAEPsKaHMSI U TBYCMBICIEHHOCTM». 6

BoinieckazaHHOe 00YCJIOB/IEHO Te€M, UYTO, HM B OJTHOJ CTpaHe, He JaeTcs
IEeTaJIbHOTO OIpeJeeHue IIyOJMUHOTO IOpsSAKa Ha 3aKOHOAATEeIbHOM
ypOBHEe JMOO WMCIIOJb3yeTcsT (OPMYIMPOBKA «ITyOJMUHBINA TMOPSAOK» 0Oe3
KaKUxX-aI1Mb0 pas3bsCHeHUi, MO0 IA0TCS caMble OOIMe OPUMEHTUPHI B BUE
yKa3aHMs Ha OCHOBOIIOJIaramplye NpUHIUIIbI [paBa, OCHOBBI ITPABOMOPSIAKA.

B nepuop cymiecrBoBanusi CCCP HOpMbI 0 MyOIMYHOM MOPSIIKE MMEn
0oJIbIlle TEOpeTMUecKoe 3HaueHMe, ITOCKOJbKY MHOCTPAHHBI 3JIeMEHT B
IIPaBOOTHOIIEHMSIX MTPUCYTCTBOBAJI JIXILb B UCKTIOUMTEIbHBIX CTyUasix. .

K coxxajieHn10, OTTaJIKMBAsICh TOJbKO OT HOPMATMBHOI'O OIpeneeHus],
npuBegeHHoro B cratbe 1193 TK P®, roe mom mny6aMYHBIM MOPSIAKOM

ITIOHMMAIOTCA «OCHOBBLI ITPAaBOITIOPAAKa», HEBO3MOXHO PACKPLITH COAEeP KaHHME

! XBecenst B.M. PekoMmeHaa1iu o MpyMMeHEHNI0 MyGIMYHOTO TTOPSAIKA B KAUeCTBE OCHOBAHMSI J/IsI OTKa3a B
MIPU3HAHUY WM IPUBENEeHUY B UCIIOTHEeHNE MeXIYHAPOIHBIX apOUTPasKHbIX pelieHnit // MexmyHapoJHbI
KoMMepueckuit apbutpaxk. 2004.N23.C.42.

2 http://uniset.ca/other/css/130ER294.html

% Hebei Import & Export Corp v Polytek Engineering Co. Ltd [1999] 1 HKLRD 552 (Hong Kong Court of Final
Appeal, 9 February 1999)//http://www.hklii.org

4 Renusagar Power Co Ltd v General Electric Co, Supreme Court of India, 7 October 1993, extract in Yearbook
Commercial Arbitration XX (1995, India No. 22) para 26//http://www.kluwerarbitration. com

5 Duncan Miller, 'Public Policy in International Commercial Arbitrations in Australia' (1993) 9 Arbitration
International 167, 195.

¢ Pierre Lalive, 'Transnational (or Truly International) Public Policy and International Arbitration' in Pieter
Sanders (ed), Comparative Arbitration Practice and Public Policy in Arbitration (1987) 260.

" MypaHoB A.J. HeKoTOpbIe acreKThl TOHSITHS «ITyOIMYUHbIN TOPSIOK» MPYMEHUTENIBHO K MEKIYHAPOTHOMY
KoOMMepueckomy apbutpasxky B Poccun // MexxgynapogHoe mpaBo. — 2001. N25(14). — C. 397.
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TIOHSITUS «ITyOJIMYUHBINA TTOPSIOK», B CBSI3M C UeM, CyaM HMUUEro He OCTaeTcs,
KpoMe  KaK  BbIpabaThIBaTh  COCTABJISIOIME  JAaHHOTO  ITOHSITUS
CaMOCTOSITEJIbHO, ONMpasCch Ha OOKTPUHAJIbHBIE pa3paboTKu, Jmbo
PYKOBOJICTBYSICb ~ COOCTBEHHBIM IIpPeACTaBJI€HMEM O TOM, KaKUMMU
XapaKTepUCTUKAMU JOKeH 00/1a5aTh MyOJIMUHbIN ITOPSIIOK.

Pasperiiast BOIpoc O IMPMMeHEH OTOBOPKM O ITyOJIMYHOM MOPSIIKE, CYII
Hen30eXXKHO CTaJIKMBaeTCs C IIpobjeMoil AOCTIKeHMs OanaHca MeXIy
HECKOJIbKMMM  KOHKYpUpYIOIIMMM MHTepecamyu. C OJHOI CTOPOHBI,
rOCyIapCTBEHHBIN Cy[ He OO/KEH IPUBOAUTDL B MUCIIOJHEHME apOUTpaskHOe
pelieHne, TIpU3HAHME WM MUCIIOJHEHME KOTOPOrO  IIPOTMBOPEUNT
NpUHOUIaM, GOPMUPYIOMINM MYOJIMYHBIN ITOPSA0K CTpaHbl UcroaHeHus. C
IpPYroii CTOPOHBI, TOCYHApPCTBEHHBIV CyIo He OOJ/DKEH [OMyCKaTh TaKOiA
CTaHJApPT MNPUMEHEHMS] OTOBOPKM O ITyOJMUYHOM IIOpSiIKe, KOTOPBI Obl
Hapymiajg IPUHLOUII OKOHYATEIbHOCTM MHOCTPAHHOIO apOMTPasKHOTO
pemeHMs. YUMThIBas IOTEHUMAJbHYI BO3MOXKHOCTb PaCIIMPUTETHHOTO
TOJIKOBaHMSI JAaHHOTO OCHOBAHMSI CyIeOHOTO KOHTPOJSI, OGHUM U3 YCJIOBUI
OOCTVMKEHMSI TIPaBOBOJ  OMNpeneleHHOCTM B  IIPaBOIIPUMEHUTEIbHOM
IIPaKTUKE SIBJISIETCSI OCBEIOMJIEHHOCTh KaK O IIOHSITUM U COAepsKaHUMU
OTOBOPKM O IMYOJIMYHOM ITOPSIAKE, TaK M 3aKOHOMEPHOCTSIX €€ MPUMEeHEeHMS
HaIlMIOHAJIbHBIMM CYIaMMA.

OmHako IOHMMAaHMe MPUHLMIIOB ITyOJMYHOTO IIOPSIAKA B OIHOM
rocygapcTBe He 00s3aTe/IbHO COBIIAAAeT C IPeACTaBIeHUSIMM B JIPYroM
roCyIapCTBe.

ITonbITKM 3aKOHOJATE IS JaTh MCUEPIIbIBAIONIEe MOHITHE ITyOJIMIHOMY

MOPSIAKY HEeCOCTOSITebHbI, TOCKOJbKY IIOHSITMe "MyOGJAMUHbBIN MOPSIIOK"
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(BriepBrle  chopmyaupoBaHHoe Toutu 200 jeT Hazana) MOABepsKeH
CUCTEMaTUYECKMM M3MEHEeHMsIM, U JI00as maxke camasli IToJpoOHas ero
dbopMyIMpoBKa CO BpeMeHeM ObICTPO yCTapeBaer.

Cynbst AnesasiMoHHOro cyga Ay [I>koH JJOHaAICOH B pellieHuy 10
nemy D.S.T. -v- Rakoi (1987) ormetun, uro «ComepskaHyue mTyGIMUHOTO
TIOpSIIKa HMKOIZ[A He MOKeT OBbITh MCUYEpPHbIBAIONIE OIpeneaeH0, HO K
oIpelieJIeHUI0  comepykaHMsl  HeoOXoAuMMO  IOAXOAUTb C  0coboit
OCTOPOKHOCTBIO. ... IIpoTuMBOpeume mnyOIAUYHOMY TOPSAKY JOJKHO
MIPOSIBJIATLCS B HAAUUYMM HEKOTOPOro 3JeMeHT He3aKOHHOCTM, WIM YTO
MCTIOJTHEHME pellleHusT Oy/eT SIBHO BpedHO /ISl 00lileCTBEHHOro 61ara Min,
BO3MOXHO, 4YTO MCIIOJIHEHME TaKOro pelieHusi OyJeT MOJHOCTbIO
OCKOpPOUTETbHBIM ILJIST OOBIYHOTO pPasyMHOTO " IIOJTHOCTBIO
MH(MOPMIMPOBAHHOTO UeHa O0IeCTBa, OT MMEHM KOTOPOI'O OCYIIeCTBISIIOTCS
ITOJTHOMOUYMS TOCydapcTBa».

TeopeTnueckue ¥ IPaBOIIPUMMEHMUTEIbHbIE IIOAXOMIbI K pasmieeHMIo
KPUTEpUEB pasTpaHUUYeHUS] KaTeropmii «OCHOBOIOJIATAIOIIME IIPUHIINUIIBI
POCCUICKOTO ITpaBa», U «IIyOIUUHbIN MOPSA0K» HEOJHO3HAUHBI.

Ha Ham B3I, OpaBuIbHeEe IIOJ KaTeropusMM, COCTaBJISIIOIIMMM
OCHOBY IIyosimuHoro mnopsaka Poccuiickoit ®enmepainnuyu, IOHMMATD
OCHOBOIIOJIAraloNIe MPUHIIUIIBI POCCUIICKOrO TIipaBa. Ho 1mipu sToM
TIPEeACTaBISIOTCS BepPHBIM KOMIUIEKCHBINM ITOOXOM K JaHHOM KaTeropum, u,

COOTBETCTBEHHO, MOHMMAaHMe MOJ OCHOBOMOJAralIIMMM MPUHIUIIAMM He

8 Deutsche Schachtbau-und Tiefbohrgesellscaft mbh -v- Ras Al Khaimah National Oil Company [1987] 2
Lloyd’s Rep. 246 at 254//Otuer Komurera MeXAYHApOJHOIO KOMMEpPUECKOTO apobuTpaka Ipu
MexxnyHaponHoii accouyanunuu ropuctos — 2002 — N2 2. C.30
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TOJIbKO Te, KOTOpbIe 3aKkpervieHbl B KoncTuTyuun PO mnu B ¢T. 1 'K PO, HO 1
B JpPYyIMX OTpacjaeBbIX HOPMATMBHBIX aKTaxX, TO €CTb COBOKYIIHOCTb TeX
dyHIaMeHTaJIbHbIX IIPAaBOBbIX MPUHLMIIOB, KOTOpble 00/1a7ai0T BbICIIEN
MMIIEPAaTUBHOCTbIO, YHMUBEPCATbHOCTHIO, 0CO00J  OOIIEeCTBEHHON U
ITyOJIMYHO 3HAUMMOCTBIO.

Cyme6Has MpaKTMKa apOUTpaskHBIX cymoB P® B paccmaTpuBaeMoii
chepe, He uMes mopd cobOO¥ MDOCTATOUHOrO KOJMUYECTBA HEOOXOIMMBbIX
TeOpeTUUeCKUX MCCAedOBaHUM, SIBJISIETCSI IIPOTMBOPEUMBOIL. 3a4acTyr IO
MOEHTUYHBIM BOIIPOCAM CyJaMy OAHO BETBY BBIHOCSITCSI IIPOTMBOIIOJIOKHbBIE
I10 COJIeps>KaHMIO MTOCTAaHOBJIEHMS, UTO He CIIOCOOCTBYET IOCTMKEHUIO 11eJIel],
CTOSIIIIMX TIepe[] 06IIeCTBOM U rOCyIapCTBOM.

TeopeTku ¥ NpPaBONPUMEHUTENM 00JaJAIOT CAMOCTOSITEIbHBIMU
IIPEeACTABJIEHUSIMM O TOM, UTO MOOJ/DKHO ITIOHMMATLCS TOHA MTyOJMUHBIM
MOPSIIKOM UM TIpejjiaraloT pa3HooOpa3Hble M 3a4acTyl0 IPOTUBOpPEUMBBIE
BapMaHTbl COOCTBEHHO MHTEepIpeTally JaHHOTO ITOHSITHUS, COOTBETCTBEHHO
" IIPaKTUKa apOUTpaskHbIX cynoB P® mpoTtuBopeunsa.

B Pesomouun Komwurera 10 MeXIYHAPOOAHOMY KOMMEPYECKOMY
apOuUTpaxy, MPUHSITOM Ha 70-71 KoHbepeHLIMM AcCoUaluy MeXXIYHAPOIHOIO
rnpaBa, mnpoueniiein B ampene 2002 r. B Hero-Henu (MHAOUS), OTpaskeHbI
OCHOBHbIE MOAXO0/IbI K OTIpee/IeHUI0 Y IPUMEHEHUIO «ITyOJIMUHOTO MOPSIAKa»,
KOTOpbI€ 3aK/IIOUAIOTCSI B MNPUMEHEHUU <«MEKIYHAPOSHOTO ITyOJIMUYHOIO

MIOPSIIKA», @ He «HALIMOHAJIbHOTO MYOJIMYHOTO TOPSAKa»’.

9 XBeceHst B.M. PekoMeHaluu 10 MPYMEHEHUIO MMy6IMYHOTO MOPSIAKA B KAUECTBE OCHOBAHMS /IS OTKa3a B
TIPU3HAHUY WU TIPUBEIEHUM B VICIIOJIHEHNE MEKIYHAPOIHBIX apOUTPasKHbBIX pelleHuii // MeskmyHapo HbII
KoMMepueckuii apoutpak. — 2004. — N 3. C. 43.
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B poccuiickoit nmuTepaType M MPaKTUKe apOMTPAKHBIX CYAOB MOXKHO
BCTPETUTb PACIIMPUTEIbHOE TOJKOBaHME NYOJIMYHOTO IIOPSIAKA, OIHAKO
IaHHble MHEHMS He TPeCTaB/ISIOTCS BEpHbIMM, TIOCKOJIbKY OTOBOPKA JOJIKHA
MIPUMEHSIThCSI TOJBKO B MCK/IIOUUTENbHBIX C/Iydasx, M Mpexae BCcero — Ipu
HapyllleHU CBepXUMIIepaTUBHbBIX HOPM POCCHIICKOTO IIpaBa.

3apybeskHble CyIbl HEOJHOKPATHO YKa3bIBajM, YTO BOIPOCHI
ITyOJIMYHOTO MOPsIAKA AO/KHBI TPAKTOBATbCSI OYeHb Y3KO, U IMPUMEHSeTCs
TOJIBKO B MCKJIIOUMTEIbHBIX CAydasX, yJaudasi poccuiickue Cyabl B IIMPOKOM
TOJIKOBAHMM TIOHSITUS ITyOJMYHOIO TMOPSiIKA KaK OCHOBaHMSI OTKasza B
MpU3HAHUM U TIPUBEIEHUM B MCIOJHEHUS MHOCTPAHHBIX apOUTPasKHBIX
pellieHnii, CChbIAsICh HAa pellleHMs CyI0B, B YaCTHOCTM Ha pacCMOTpPeHHbIe
nena KpacHoro sikops, Bymmmmaiin, CreHa u Bantuiickoro 3aBoma u mp.lo,
OoTMeuasi, YTO TaKue pelleHuss He BbI3bIBAIOT OOBEpUS K POCCUIICKUM
apOUTPaKHBIM CYIaM.

B 1le1oM NOpUXOOUTCS  KOHCTAaTMpPOBaTb, UYTO HOpMaTUBHOE
peryiaMpoBaHye U mpaBoIipyuMeHeHMe B 00/1aCTy MPU3HAHUS U UCIIOTHEHUS
MHOCTPAHHBIX apOUTPasKHBIX U CYyHeOHbIX pellleHuit Ha Tepputopuu PO
OCTAalOTCSI HEOJJHO3HAUHbIMM, HEJIOCTATOUHO MpeicKa3yeMbIMU, a TIOPOii U He
CITIOCOOCTBYIOUIMMM CTAOMIbHOCTY BHEITHEIKOHOMMUUECKOTO 060pOTa.

Ha ceromHsgmHuMii MOMEHT Mbl MMeeM CUTyaluio, IIPU KOTOPOM
MHOCTpaHHOe CymebHoe pellleHMe, BbIHECEHHOE IIPOTUB MHOCTPAHHOTO

cyObeKkTa B TOJb3y POCCUIICKOTO pe3UIEeHTa, MOKeT BCTPETUTH

10 TloctanoBnenme ®AC Bonaro-Barckoro permona ot 17.02.2003, Hdeno No. A43-10716/02-27-10;
IMocranoBnenne @®AC VYpambckoro okpyra ot 12.10.2005, eno No. F09-2110/05-S6; OmpemeneHue
Apb6uTpaxuoro cyna roponga Cank-Ilerepbypra u Jlenunrpaackoi ob6mactu ot 20.02.2009, Ideno No. A56-
60007,/2008.
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3aKOHOJaTe/JbHbIe TIPENSITCTBUS MpPU IPUBEOEHUM €ro B UCIIOJIHEHMEe Ha
tepputopun  Poccum. Ilomyuaercs, uto Poccusi, cTaBst  6Gapbep
HeOJIaronpusATHBIM MHOCTPAHHBIM pellleHUsIM, OOHOBPEMEHHO OTceKaeT
BO3MOXHOCTb IIpM3HAHMUSI BBITOAHBIX mjisi Poccuu cymebGHBIX aKTOB
MHOCTPAHHOT'O ITPOMCXOKIEHMSI, a TaKKe JIMIIaeM COOCTBEHHbIE CyaeOHbIe
TOCTAaHOBJIEHNSI CBOJMCTBA MCIOJHMMOCTM BHe MpedesioB CTpaHbl. Takoe
TI0JIOKEeHMe Bellleli CJIOKHO MPU3HATh MpaBMIbHBIM, M, 00pa3HO BbIpaxkasiCh,
Ha CMeHYy Oapbepy OO/DKeH ObITh II0CTaBjleH (QUIbTDP, TMO3BOJISIONINIA
1301 paTeIbHO MOIXOIUTh K PELIeHNIO TaKUX BOIIPOCOB! L.

CinegyeT oTMeTUTh HOBOe MIHpopmaiimoHHoe nucbmo [pesuanyma BAC
P® N2 156 ot 26.02.2013 «O630p NpaKTUKU PpacCMOTPEHMUSI apOUTPaskHbIMU
CyIaMM Jies1 O IIpUMeHeHU OTOBOPKM O ITyOJIMYHOM ITOPsIIKE KaK OCHOBAHMS
OTKasa B MPU3HAHUM U MIPUBENEeHNN B UCIIOJHEHEe MHOCTPAHHbBIX CyIeOHbIX
1 apOUTpaXKHbIX pelieHUn» (nanee — MHpopmaimoHHoe ucbmo N2 156).

B MHbopmaiimoHHoM nyucbMe N2 156 He IpuBelieH MCcUepIIbIBAIOUINIA
riepeyeHb OCHOBHBIX IMOJIOXKEHUI POCCUIICKOTO MpPaBOIOpsaKa, HapylleHue
KOTOPBIX OYyIeT CBUAETENIbCTBOBATb O HapyIIeHUM ITyOJUMYHOrO ITOpsaKa.
OpnHako B 1. 1 paccMaTpuBaeMOro JTOKyMeHTa yKa3aHo, YTO IO, ITyOIMUHbIM
TOPSIAKOM IOJIKHBI TOHMMATbCS Takue QyHIaMeHTalbHble IPaBOBbie Hauaia
(TIPMHLIMATIIBI), KOTOpbIe 00/1a1aloT BBICIIIEN VMIIePaTUBHOCTBIO,

YHUBEPCAJTbHOCTBIO, 0CO00J OOIIEeCTBEHHON M MyOAMUHON 3HAUYMMOCTHIO,

U JIutBuHckmit . B. Bompockl IpU3HAHUS U MCIIOJHEHMS PElIeHUI CyI0B MHOCTPAHHbIX TOCYJapCTB (Ha
OCHOBe aHanusa npasa @paHuuu u Poccun). Iuccepranms Ha COMCKaHME YUEHOM CTeneHu K. 10. H. CaHKT-
[eTep6ypr — 2003 — C. 24.
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COCTaBJISIIOT OCHOBY IIOCTPOEHUS 3KOHOMUYECKOM, TTOJIUTUYECKO, IIPaBOBOM
CUCTEeMBI TOCyIapCTBa.

ITpesuguym BAC P® B manHom HMudopmarmonHoM nucbMme N2 156
BCSTUECKM TIOAUYepKMBAET, UTO OTOBOPKAa O ITyOJMYHOM TMOpSIIKE MOSKET
IIPUMEHSTHCS JIUIIb B UCKIIOUUTENbHBIX CIy4asiX, TOCKOJbKY 3TOT UHCTUTYT
SIBJISIETCS AKCTPAOPAMHAPHBIM CPEeJICTBOM MPOLeCCYaIbHOM 3allUTHI.

Ipyroit Kputepuit My6JIMUYHOrO IOPSIIKA MOXKHO OOHApPY>XUTh B II. 2
MudopmaimonHoro nucbma N2 156, B KOTOpOM OIIpeieIeHO, YTO POCCUACKNI
TyOJIMYHBIN TTOPSIAOK OCHOBAH Ha GyHIaMeHTa/IbHbIX TPABOBbIX IIPUHIIMTIAX,
KOTOpbIe 00/1afjal0T BbICILIEel MMIIEpaTUBHOCTbIO, YHUBEPCATIbHOCTbBIO, 0CO00I
00IIeCTBeHHOM M IIyosMuHOlM 3HauuMmocThio. Kpome Toro, B m. 10
paccMaTpuBaeMoOro AOKYMeHTa OTMeuaeTcCs, UTO HapylleHue MyOeJIMYHOro
MOopsiiKa [O/DKHO HOCUTh SKCTPAOPAVHAPHBIMA XapakTep, a IpPUMeEHeHue
IIAHHOT'O OCHOBAHMS [JI OTKasa B IIPU3HAHUM U TIPUBEIEHNUU B UCIIOJTHEHNE
MHOCTPAHHOTI'O Cy/IeOHOTO WM apOUTPasKHOTO pellleHsI ITPU3BaHO 3allUIIaTh
dyHaamMeHTaIbHble OCHOBBI POCCUIICKOTO IMPaBOIIOPsIAKa.

Takum obOpasom, ciemyeT KoHcTaTupoBaTh uTo BAC P® maHbl 6osiee
yeTKe OPUEHTUPhI «ITYyOJMYHOTO MOpPsiiKa» — HapylleHueM ITyOaMuHOTO
TIOPSIAKA SIBJISIETCS:

— MPOTUBOPEUUTDb CBEPXMMIIEPATMBHBIM HOPMaM POCCUIACKOTO MpaBa;

— HAHOCUTbD yIIepo CyBepeHUTEeTY MM 6€30I1acCHOCTM roCyIapCTBa;

— 3aTparmMBaTh MHTEPEChl OOJBIINX COIIMATbHBIX TPYIIIT;

— HapylaTh KOHCTUTYLIMOHHbIE ITpaBa ¥ CBOOObI YaCTHBIX JIMII,.

JlaHHBIe pa3bsCHEHMSI COOTBETCTBYIOT MOJNOKeHusM Hbro-Mopkckoii

KOHBEHILIVMM M MEKIYHAPOAHbIM CTaHAApPTaM IIpVMMEHEHNI HV6JII/I‘IHOI‘O
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MOPSIAKA KaK OCHOBAaHMS OTKasa B MPU3HAHUU U MIPUBELEHUN B UCIIOJIHEHE
MHOCTPAHHBIX Cy/I€OHBIX pelleHNiA.

Takum o06pa3oM, MOXKHO OTMETUTb, YTO COBpPeMeHHOe CynebHoe
TOJIKOBaHME OTOBOPKM O MYyOJIMYHOM TMOPSiIKEe CTapaeTcs MATU II0 MYTU
KOHKPeTU3aLuu U Cy)KeHUS IIPUMeHeH s JAHHOM KaTeropmuu Ha IpakTUKe u
MOJKeT IPUMEHSATbCS JIUIIb B UCKITIOUNTEbHBIX C/TyYasiX.

Ha Ham B3SO, COCTaB/SIIOIIMMM OCHOBY NYOGJIMYHOTO TIOpsIAKa
Poccuiickon @enepanum, ciaenyet IOHMMaTh OCHOBOIIO/IATratolyie IIPUHIUIIbI
POCCHUICKOTO MpaBa, He TOJILKO Te, KOTOpble 3aKkpervieHbl B KoHcTUTyUMN PO
win B CcT. 1 'K PO, HO 1 B Ipyrux OTpacieBbiX HOPMATUBHbBIX aKTaX, TO €CTh
COBOKYITHOCTh TeX (YyHIaMeHTaJIbHbIX MPAaBOBBIX MPUHIIUIIOB, KOTOpbIE
00/1a1al0T  BbICIIE}t  MMIIEPATMBHOCTbIO, YHUBEPCAJbHOCTbIO, 0CO0OIA
0011IeCTBEHHOI 1 ITyOJMYHOM 3HAUMMOCTDIO.

[IpencraBisieTcs, 4TO HAAO MCXOOUTL U3 TIPUHLMIIA B3aMMHOCTU U
B3aMIMOBEXJIMBOCTY, KOTOPbIi BbITEKAaeT W3 TMOJOKeHUI cTaTbu 15
Konctutyuun PO u ipom3BeCcTy 3akperieHe B MeXXIYHAPOIHbIX TOTOBOPAX
Y B HALMOHAJIbHOM 3aKOHOLATEJIbCTBE, O MPUMEHEHUU MEXIYHAPOILHOTO
MyOJMYHOTO TIOpsiKA B IIPUOPUTETHOM TIOPSIIKE UM OIpPeNeNuTh €ro

comepykaHye yepes3 yKa3aHye Ha MPUMHIINUITBI ITpaBa.
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OBIIIAS XAPAKTEPUCTHKA ITPABA KH/IP

AHATOJIIN [TPOHUH*

AHHOTauMsi. B craTbe NOpPUBOAUTCS KpaTKuUi aHaau3 IIPaBOBOM
cuctembl KH/IP. Ocoboe BHMMaHMe YyleleHO Mepapxuu HOPMAaTUBHO-
IIPaBOBBIX aKTOB, MECTy IIpaB Ueji0BeKa B IIPaBOBOM CUCTeMe, a TaKKe,
COOTHOLIEHUIO CUCTEM HALMOHAJTIbHOI'O ¥ MeXIyHAapOLHOIO IIpaBa.

B cunty cneniuduky noautudeckoro ycrpoiicrsa KH/P B maHHO paboTe
MIPUBOAATCS KpaTkue Oubnamorpaduyeckue ykKa3aHMSI O IIPaABOBBIX

uccinegoBanmssx KHIP.

KnroueBbie cinoBa: KH/IP, CeBepnasi Kopes, mpaso KHIIP, mpaBa

yenoBeka B KHIP, KHIP 1 mexxgyHapogHoe mpaso.

INTRODUCTION INTO THE DPRK LAW STUDIES

ANATOLIY PRONIN*

Abstract. The article deals with brief analyzes of the DPRK law system.

Special attention is paid to the hierarchy of legal acts, to the place of human

* [IpouuH AHaToymit Bnagumuposud. IIpernogaBatenb Kadeapsl MeKIYHAPOIHOTO M €BPOIIEICKOro IMpasa
opuandeckoro ¢axyabrera BI'Y. E-mail: pronweb@gmail.com

* Anatoliy Pronin. Lecturer of the Voronezh state university’s chair of International and European law. E-
mail: pronweb@gmail.com
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rights in the law system and also to the relations between domestic and
international law.

Due to some specific characters of the DPRK political system the article
is also devoted to some bibliographical statements on the North Korean law

studies.

Keywords: DPRK, North Korea, law of DPRK, human rights in DPRK,

DPRK and international law.

Kak m3BectHo, Kopeiickasi HapomHo-/leMokpaTudeckasi Pecrry6snka
SIBJISIETCS OOHUM M3 CaMbIX 3aKPBITBIX (2 BO3MOKHO, ¥ CAMbIM 3aKPBIThIM)
rocygapCcTBOM COBpeMeHHOCTU. CBemeHMsI O HAUMOHAIBLHOM IIpaBe 3TOi
CTpaHbl HOCST JIUIIb OTPBIBOUYHBIN XapakTep. IIpaBoBble wucciemoBaHMe
CeBepHolt Kopeu ociokHeHbI MHOTMMM @QakTopaMy, Cpelyu KOTOPbIX:
OTCYTCTBME MHOCTyIla K HOPMAaTMBHBIM aKTamM M 06a3aM [JaHHBIX WUX
coZepsKalux, 3aKPBITOCTh CEBEpPOKOPENCKUX  YHUBEPCUTETOB "
HEeBO3MOXHOCTb YCTAHOBJIEHMSI aKaJeMUuyeCcKuX CBsI3ei, a TaKxke,
MpaKTUYeCKy II0JIHOe OTCYTCTBME KakKoil Obl TO HU ObLIO MHGpOpMAIIUM,
UCXOASIIEeN OT HAlMOHAJIbHBIX OPraHOB BJAaCTU B ceTu MHTepHeT. Cpeau
IOCTYITHOW [Jisi MPaBOBOTO MccjaenoBaHMs MH@OpMaIMM CTOUT 0C000
VIOMSIHYTb Y)Ke VCIeBIIyI0 YycTapeTb pa6ory CyH IOH Yo!, wunbie
CYILIECTBYIOIIME II0 JAaHHOM TemaTuKe pPaboThl SIBISIIOTCS >KYpPHaIbHbIMU
CTaTbsIMU UM OYIOyT IIpUBeEHbl B IIOACTPOUYHBIX CHOCKaxX. Takke, Ha

QHIVIUIICKOM $I3bIKe AJOCTVYITHBI 3aKOHbI U ITOA3aKOHHbIE aKThI, HOCBHH_léHHble

! Sung Yoon Cho. Law and Legal Literature of North Korea: A Guide // Washington, D.C.: Library of Congress,
1988.

99



[Tpouun A.B. O6mias xapakrepuctuka rpasa KHIIP

MHOCTPAHHBIM MHBECTULIMSIM U IIPOMBIIUIEHHOMY peruoHy KscoH. Ha
KOpelickoM S$I3blke MOCTyIleH M3AaHHbIVi B [IXxeHbsiHE COOPHMK OCHOBHBIX
3aKOHOB ¥ IIO[I3aKOHHBIX akToB?. IIpob6ieMy C [OOCTYIIOM K TeKCTaM
HOpMAaTUBHBIX akTOB oOTMeuaysa Capa Mapuerra® (Sara Marchetta),
paboTtaBiias B [IxeHbsIHe B KaueCTBe yIIpaBJsIIoNieii Guinaaa UTalIbsSHCKOM
opuandeckoii ¢GupmMmbl (OTO MOXKeT I10Ka3aTbhCs IapaJoKCaJIbHbIM, HO 10
coctossHuio Ha 2008 ron, cBou oduchl B [IXeHbsIHE MMeEIM TPU MHOCTPAHHbBIX
opuandeckux @upmbl). A ToaydyeHUs TeKCTa HOPMAaTMBHOIO aKTa
Heo0X0IMMO ITOJYUUTh 0C000€e paspellleHe Jaxke B caydae ecji OH ObLT yKe
MPUHAT ¥ OGUUMAIBHO OIyOJMKOBAaH, OIOJHUTEJIbHOE pa3pelleHue
HeoOXOIMMO TaKkKe MOJYYUTH IJisS IlepeBojia TeKCTa aKTa ¢ KOpeicKoro Ha
AHTTIUMACKUN A3bIK. PeHe [laBup OTMeyuasl, UTO CJIOKHOCTD IOJIyYeHMS TeKCTa
HOPMAaTUBHOI'O AaKTa SBJISIETCSI YepTOil, MPUCyIleil COLMaIUCTUUECKO
npaBoBoii cembe?. CTOUT OTMETUTb, UTO 3HAMEHMTBI KOMIIapPaTUBUCT
orHocuT KH/IP K caMOCTOSITE/IbHOM, CMHKPETUUYECKOM MPaBOBOl CeMbe —
IIPaBOBBIM CUCTEMAaM [ajibHEro BOCTOKA, YKa3biBasi HA TO, YTO TOCYLapCTBO
HAXOOUTCS 0 chepoii BAMSHNS COLMATUCTUUECKON IIPaBOBOi CeMbit’.
WHOM yepTOoi1, XapaKTepHOM IJisI COLMATINUCTUUECKOM MPaBOBOI CEMbM,
no Pene [laBuny, u mnpucyrcrsywouenn B KHIP, sgsasgerca oTcyTcTBUE

paszesieHys IpaBa Ha YacTHOe U IMy6aMuHoe®.

2 Choson Minjujutii Inmin Konghwaguk popchon: taejungyong. P’yongyang: Pomnyul Ch’ulp’ansa, 2009.

5 The other Korea: practising law in Pyongyang (part 1 of 2) // URL:
http://www.iflr1000.com/article/1934026/the-other-korea-practising-law-in-pyongyang-part-1-of-2.html
(maTa ob6pamienust: 21.01.2014).

4 HaBup, P., JKodpdpe-Crnnuosu K. OcHOBHBIE ITpaBOBbIe CHCTeMbI coBpeMeHHocTH: ITep ¢ ¢p. B.A. TymaHoBa.
— M.: MesxayHap. otHotieHus, 1999. — C. 165-166.

> MaBup, P., JKoddpe-Crmuosu K. Tam xe. C. 24.

¢ Whon-il Park. The Present Conditions and Prospects of Foreign Investment Laws in North Korea // Studies
on North Korean Law. — Vol.9. — November 2006.
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Koucturyuys KHIP? 6bl1a mpyHsaTa B 1948 romy 1 ¢ TexX op mperepiiena
psiz rmomnpaBokK B 1972, 1992, 1998, 2009 1 2012 romax®.

OcHoBHbIM oTaMumem IipaBa KHIP ot cuctem ImpaBa 3apyOeskKHBIX
rOCyIapCcTB SIBJISIETCS €ro ujeojioruueckasl cocTapisiomiasi. I[Tpeambya
nexyapupyert, uto counannuctuueckasd Koncruryuus KHIP ato KoHcTuTynms
Kum Hp CeHa, B KOTOpPOJ ObLIM BOIUIOIIEHBI M ITpeBpallleHbl B 3aKOH UIEeU
yyuxe O CTPOUTEbCTBE IOCYyAapCTBa, a TaKke, 3aC/IyTU B rOCyIapCTBEHHOM
cTpouTebCTBe Benmkoro Boxas, Topapuina Kum Up CeHa.

KH/P paccmaTtpuBaer uaeu yyuyxe M COHI'YH («apMus Ha IIEPBOM MeCTe»)
KaK pyKoOBOAdIVie OeMCTBUS M  TNPUHLOUNBI  MUPOBO33PEHUS U
PEBOJIIOIMOHHYIO U0 TOCTVMKEHUSI He3aBUCUMOCTM HApPOAHBIX MacC (CT. 3
KoHctutyuun). IlpymeuaTe/ibHO, YTO B XOO€e KOHCTUTYLIMOHHOI pedopMbl
1998 roga TeKCT ObII OUMIIEH OT CJI0BA «KOMMYHM3M».

Cratbs 18 Koncturyuun KH/P 3akpenisieT IPUHILNUIT 3aKOHHOCTU. Taxk,
3akoHbI KH/IP 4BISI0TCS OTpakeHMeM lieJieil M MHTepeCOB TPYL0BOro Hapoaa
U SIBJSIOTCS TJIaBHBIM MHCTPYMEHTOM B TOCYJApPCTBEHHOM YIIPaBJIE€HUM.
VBakeHMe 3aKOHA, ero TOYHOe COOJIIoJeHMe U MCIIOJHEeHUe SBJISIIOTCS
00s13aTe/IbHBIMM [IJISI BCeX OPTaHOB, IPeAIIPUSITUI, OpraHu3alnii U TpaskaaH.
['ocygapcTBO 06s13aHO YyUIllaTh COLMATMCTUUECKYIO MTPABOBYIO CUCTEMY U
YCUJIMBATh COLMAIMUCTUIECKOE ITPABO, Jejiast ero OTBeUaruM Tpe6oBaHMUSIM
SKM3HI.

Hepapxuss axkToB (opmMajbHOro IIpaBa 3aKpelieHa B cTaTbe 156
Kouctutynun KHIP. IIpumeuarte/nbHO, 4YTO 3Ta CTAaThd IMIOCBSIIEHA

eI TeJIbHOCTU MPOKYPATYpbl, a MepapXus HOPMATUBHBIX aKTOB YIIOMSIHYTa B

755 AL T o A /A fE R &L — kop.
8 North Korean Constitution // URL: www.asiamatters.blogspot.kr/2009/10/north-korean-constitution-april-
2009.html (mata o6pamienns: 20.01.2014).
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KOHTEKCTe ITPOKYPOPCKOI0O HaA30pa 3a COOTBETCTBMEM HUKECTOSIINX aKTOB
BbIlIeCTOSAIIMM. HMepapxusi MCTOYHMKOB TMpaBa BBIMISOUT CAeOYIOINUM
obpaszom: 1) KoHctutyuus, 2) 3aKOHbI, IIOCTAHOBJIEHUSI U pelIeHUs
Bepx0BHOr0 HAPOAHOTr'0 COOpaHusl, 3) MPMKa3bl IIpeacenaTesss HalOHaIbHOM
KOMMCCUYM OOOPOHBI, 4) peleHns M AUPEKTUBbI HAIMOHAIbHON KOMMCCUU
000pOHBI, 5) meKpeThbl, pelieHus U OupeKTuBbl IIpe3ummyma BepxoBHOrO

HApOIHOTO COOpaHus, 6) pellieHusI U IUpPeKTUBbI KabuHeTa.

HopmamueHvsie akmuot KH/IP no opzavam ux npuHUMarnuum
KoHcTUTYy1IMSI BepxoBHOe HApOIHOE cobpaHue
3aKOH, IOCTaHOBJIEHME BepxoBHOe HApOIHOE cobpaHue
Ilexper, pelieHye, IMPEKTUBA [Tpe3nanyM BepXOBHOTO HApPOLHOTO
cobpaHus

PellleHMe, upeKTUBA Kabuuer

PelieHue, nupeKTHBa MecTHbIE HapOJiHbIEe
CcOOpaHMsI/KOMUTETDI

A. B. IOpkoBckuit ormevaet, uTo 60jbiroe 3HaueHue ajs KHP umeror
COBMECTHbIE HOPMATUBHbIE aKThl PYKOBOJSIINX OPraHOB MpaBslieil napTmumn
M TOCYZApCTBEHHBIX OPraHOB, a TaKke, MapTUiIHbIE AOKYMEHTbI’. MOKHO
CKa3aTb, UTO IpaBOBasi CUCTeEMAa B IeJIOM TAroreer K Jernsmy. OpraH
KOHCTUTYLIMOHHOTO KOHTPOJISI OTCYTCTBYET, a CyAbl HE MMEIT BO3MOXHOCTU

IIPMHUMATDB aKTbI O TOJIKOBaAaHVMM HOPM IIpdaBa, KOTOPbI€ CTAHYT BITIOC/IEACTBUNA

 FOpkoBckuit A.B. Ocob6eHHOCTM MpaBOBbIX cucteM Kopeiickoit HapogHo-JZleMokpaTuueckoit Pecy6inku u
Kuraiickoit HapogHoit Pecriybiuky // Cubupckuit opuandeckuit Bectuk. 2008. N2 2. c. 69.
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001e00s13aTeTbHBIMMU (TIpeleIEeHTHBIMM). B CBSI3N C 3TUM IIPaBOBYIO CMCTEMY
KHP MOKHO OTHECTH K COLIMAIUCTUUYECKOI MIPaBOBOM CEMBbE.
COOTHOIIIEHNIO HAIIMOHAJILHOTO ¥ MEXIYHAapPOIHOTO MpaBa, a BMeCTe C
STUM U IIpaBaM uyeJIoBeKa IOCBsIeHa cTaThs 15 KoHcTuTymn. BeirmsanT oHa
ctegyomyM — oopasom: «KHIP OymeT 3ammiarh JeMOKpaTUUecKue
HallMOHAJIbHbIEe IIpaBa COOTEYECTBEHHMKOB 3arpaHuiieir, a Takxke, UX
3aKOHHbIe TIpaBa M MHTEpechbl TaKMM O00pasoM, KakK 3TO YCTAaHOBJIEHO
MeXIyHapoaHbiM IpaBom». KHJIP aKTMBHO 3aK/IO4aeT [IBYXCTOPOHHME
MeXIyHapoaHble noroBopsl. Harmpumep, ¢ Poccuiickon @epepanmenn (CCCP)
ObII0 3aK/II0UYEHO 18 MOroBOPOB, 113 KOTOPBIX HA MOMEHT HaIlMCaHUS CTaTby
neictBoBain 13. CaMbIMM HOBBIMM M3 KOTOPBIX SIBJISUINCH 3aK/IIOUEHHBIE B
2012 romy OOroBOpBI: O peXMMe POCCUICKO-KOPEINCKOM roCyaapCTBEHHOMN
rpaHuLbl'’ ¥ O COTPYOHMYECTBE B 00JIACTY IpemyIpeskaeHNs] He3aKOHHOTO,
Hecoo00IaeMOoro 1 HeperyaupyeMoro IMpoMbIc/ia JKMBbIX MOPCKUX pecypcoBll.
BTOpOI1 13 BhlllIeHa3BaHHBIX JOTOBOPOB SIBJISIETCS IPMMEPOM TPaHCIIO3ULIUMA
HOPM MEXIYHApOJHOrO IIpaBa, 3aK/JOUMB €ro CTOPOHBbI COCIAINCh B
npeaMOysie Ha MeXKIOYHApOIHbIM TUIaH OENCTBUIA IO MpenymnpeskaeHuIo,
COepXXMBAHMIO U  JIMKBUAAIMM  HE3aKOHHOIo, HecooOIllaeMoro mu
HeperyanpyeMmoro PBIGHOTO IIPpOMBICJIa [IpomoBOJILCTBEHHOM "

CeJIbCKOXO3SJiCTBeHHOV opraHusauuyu OO0beauHeHHbIXx Hammit'?,  T.e.

10 Morosop mesxmy IIpaBurtenbcTBoM Poccuiickoit ®emepaiimn u IIpaButenbctBom Kopeiickoit HapomHo-
IeMoKpaTHueckoii PecmyO/MMKM O pekKMMe POCCUIICKO-KOpEeicKoil rocymapcTBeHHOV rpaHuibl // URL:
http://www.mid.ru/BDOMP/spd_md.nsf/0/2B8B3C07713D36F744257C6100351C79 (mata obpallleHus:
20.01.2014).

1 Cornamenne mexxay IIpaButenbctBoM Poccuiickoit ®emepatiuu u [TpaBuTtenbctBoM Kopeiickoit HapomHo-
HdemoxpaTmnueckoit Pecnybiukum o0 COTpymHMYECTBE B 06JaCTM TpenynpeskAeHus He3aKOHHOTO,
HeCcooOIIaeMOro ¥ HEperyJiuMpyeMoro  IIpOMbICJA  SKMBBIX  MOpPCKMX  pecypcoB //  URL:
http://www.mid.ru/BDOMP/spd_md.nsf/0/AF7CC43EBF7F335A44257C6100351C42  (mata  ob6palueHus:
20.01.2014).

12 MeskmyHapOIHbIN TIaH OeMCTBUIl 1O MPeAyIpeXAeHII0, CAePKUBAHNUIO, Y JTUKBUIALMY HE3aKOHHOTO,
Heco06I11aeMOT0 1 HeperyJimpyeMoro peioHoro mpombicia. Pum, ®AO. 2008. 28 cTp.
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KOHCTUTYLIMSI TOBOPUT JIMIIb 00 00s13aTEIbHOCTM HOPM MEXKIYHAPOIHOTO
npaBa B cdepe 3alMUThl MpaB uyejoBeKa. JIOTMUHBIM MPeACTaBIISIETCS, UTO
HEeBO3MOXHO TOBOPUTb O CaMOMUCIIOIHUMOCTM U TMIPSIMOM [OeiCTBUM
MexxayHapoaHbix morosopoB B KH/P. OueBuagHo, uto CeBepHasi Kopes
MpUOEPXKUBAETCA  TEOPUM  PAAUKAIBHOTO MOHM3MA C  [PUMATOM
HalMOHAJILHOIO MIpaBa.

[Tpeam6yna KoHCTUTYLIMM COIEPXKXUT yKa3aHMe Ha 6a30Bble MPUHIIAIIbI
opraHm3aluy BHeIIHel IOoAUTUKMU. Tak, B COOTBETCTBMM C ab3aiem 8
npeam6yiibl «Benukuit Boxkab ToBapuill Kum Mp CeH pasbsiCHUII KIIOUEBYIO
unero BHelnHeill mnoautukyu KHIIP, pasBui M yiuydylinia MeKOyHapOLHbIe
OTHOIIIEHMSI TocygapcTBa ¥  TMpuBEnR  PecnybiamMKy K HIMPOKOMY
NpenCcTaBUTENbCTBY B MEXKIYHApPOAHbIX opraHmsauusax. Tosapuiy Kum Hp
CeH Kak MMPOBOM TOCYOApCTBEHHLIN [esdTejib-BeTepaH IIPOJIOKWI IYTh
HOBOM 3pe He3aBUCUMOCTU, MPOSBUBIIENCS B 3HEPIUYHBIX OECTBUSIX I10
MU3MEHEHMI0 U Pa3BUTUI0 COLUMAIMCTUUYECKOTO OBVOKEHUS WU OBUKEHUS
HeIlpucoeAMHeHMs, a TaKKe, IJI00aJIbHOTO MUpa U APYKObI MEXIY HALUSIMU
1 BHEC O6eccMepTHbBIN BKIaZ B 00llleuesoBeueckoe 1ej0 He3aBUCUMOCTU».
KHOP pevictButenbHo, ¢ 1975 ropma, SBASeTCS WIEHOM IBVKeHMS
HernpucoeguHenus. P. KpuiiHan orMmevasi, uTo npucoegnHenme CeBepHOM
Kopen K 3TOV opraHmM3alMy HU B KOell Mepe He M3MEHWIO TOJIUTUKY,
MIPOBOAMMOJ TrocymapcTBoM'®>. Ha miecTHagllaTOM CcaMMUTE IBUKEHMUS,
npoxoausiiieMm B 2012 rony B Terepane KH/IP nipencrasiisin Kum Mour-uam

(Kim Jong-nam).

13 R.R. Krishnan. North Korea and the non-aligned movement // International Studies, 1981. — vol. — 20 —
No. 1-2. — Pp.299-313.
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Ha ceBepo-3amname Kopeiickoro mosyoctpoBa, B 2002 romy OblaI co3maH
CrietanbHbIN aMUHUCTPATUBHBIN peroH CUHBINIKY. PerMoH MMeeT CBO
0a30BbIii 3aKOH, UTO SIBJSIETCSI SIBHBIM 3aMMMCTBOBAHMEM KUTACKOM MUIeu
co3maHMsl  aAMMHUCTPATMBHBIX  00pasoBaHMIfI €  pacIIMpeHHbIMM
CaMOCTOSITEIBHBIMM ~ IIPAaBOTBOPYECKMMM BO3MOXKHOCTSIMM ¥ OCOOBIM
S5KOHOMMYECKMM CTaTyCOM. B cOOTBeTCTBMM C 0a30BbIM 3aKOHOM
rocymapctBeHHbI cyBepeHuteT KHIIP pacripoctpansieTcsi Ha CUMHBIAIXKY,
OOHAKO, pEermvoHy TapaHTUPyeTCs CO3JaHue CBOeil 3aKOHOOATeJIbHOI,
MICTIOJTHUTEIbHON M CyJleOHOI BlacTu. B permoHe co3maéTcsl CBOSI cUCTeMa
rmpaBa. Bce 3akoHbI, npuHMMaemble B CrienuaibHOM aIMMHMUCTPATUBHOM
perMoHe JMOJIKHbI COOTBETCTBOBATb 0Aa30BOMY 3aKOHY, T.e. OH BBICTYIAET
CBOEOOPAa3HO} KOHCTUTYLMEN mjis pervoHa. 3akoHbl KH]IP, mocBSIEéHHbIE
rpaXkaaHCTBY, repOy, TMMHY, GJary, TeppuTOpUaJIbHbIM BOJAM, BO3AYIIIHOMY
MPOCTPAHCTBY M HAlLIMOHAJbHOJ 06€30MacHOCTU He OeiCTBYIOT B permoHe.
KH]IP 06s13yeTcs He M3MeHSITh CUCTEMY IpaBa permoHa B TeueHum 50 jeT ¢
MOMEHTA ITPUHSTUS 6a30BOT0 3aKOHA.

IMatpuius T'osgme'* ormMevaer, YTO IMpaBa KOMIIaHMiI, KOTOPbIE OYIyT
IeiiCTBOBATb HA TEPPUTOPUM PerMoHa He rapaHTMPOBAHBI B MOJHOM Mepe,
T.K. 3aKOHO/IaTe/IbHasI " VCITIOJTHUTEJIbHAS BJIACTb IaHHOTO
aIMMHMCTPATUBHOIO 00pa30BaHMS IIOAOTUETHA IeHTPAJIbHBIM OpraHam
Biractu KH/IP, a He wMmecTHOMY HacejgeHuto. Cyabl TakKXKe JIUIIEHBI
BO3MOXXHOCTM TOJIKOBAaHMSI HOPM IIpaBa, OOHAKO BepxXoBHOe HapomHOe
cobpaHue (3akoHoaatenbHbili opraH KH/IP) MMeeT BO3MOXKHOCTh M3IaBaTb

aKTbI, TOJIKYIOIIMe 6a30BbIit 3aK0OH. Y pernoHa CUMHBIIIKY eCTb BO3MOKHOCTD

4 Patricia Goedde. The Basic Law of the Sinuiju Special Administrative Region: A Happy Medium Between the
DPRK Constitution and the Hong Kong Basic Law? // Journal of Korean law. 2003. Vol. 3. N2 2. p. 122.
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CaMOCTOSITEJIbHOTO ¥ OT CBOEr0 MMEeHM BeJleHMSI BHEIITHUX CHOIIIeHI, OGHAKO
MesKIyYHapOoaHble OTHOIIEHMS 3a PETMOH OCYIIEeCTBIIsIeT roCcygapCTBO.

Takum o6pa3omM, B Halle Bpems, M3-3a CO3JAaHUSI OCOOBIX
S5KOHOMMYECKMX 30H M YaCTUYHOIO [OMyCKa 3apyO0esKHbIX KOMIIAHUI K
Hal[MOHAJIBHOMY pBIHKY TMpaBoBas cuctema KHJIP ctaHoBuTcs 6o0see
OTKpPBITOM, a HEOOXOOMMOCTh €€ MCCIeJOBaHUil IIpuobpeTaeT 0COOYIO

dKTYaJIbHOCTbD.

106



I'ornuap T.M. Oco6eHHOCTH ITPaBOBOJ OXPaHbI ITPOMBIIIIJIEHHBIX 00pa310B B EBporeiickom
Corose.

YACTD II. KOJIOHKA 3APYBEKHOI'O ABTOPA

OCOBEHHOCTU ITPABOBO¥ OXPAHBI ITPOMBIIIVIEHHBIX OBPA31I0B B EBPOITEIICKOM

COI03E

TATbSIHA [OHYAP*

AHHOTauMsA. B crarbe paccMaTpMBAKOTCSI OCHOBHBIE OOKYMEHTHI,
pernamMeHTHpYIOI/ie TIPaBOBYI OXpaHy IIPOMBIIIJIEHHBIX 00pa3lioB B
EBporneiickom Coiose. AHaIU3UPYIOTCSI OCOOEHHOCTM Pas3BUTUSI ITPaBOBOI
OXpaHbl IPOMBIIIEHHBIX 00pa31ioB B EBponeiickom Coro3e Ha COBPEMEHHOM

JTarlie.

KiroueBble cjI0Ba: MPOMBIIIEHHbI 0Opa3ell, 3apermcTpUpoOBaHHbIN

HpOMbILHHQHHbIﬁ O6p8.3€].[, HESapeFMCTpMpOBaHHbIﬁ l'IpOMbIH_I.TIeHHbII‘/JI

obOpasell, MaTeHT, IpaBoBasi oxpaHa, EBpomneiickuit Coo3.

FEATURES OF LEGAL PROTECTION OF INDUSTRIAL DESIGN IN THE EUROPEAN UNION

TATIANA GONCHAR*

* Tonuap TaTesiHa MuxaitjioBHa — CT. IperojgaBaTelb Kadeapbl MeKIYHAPOIHOIO IpaBa IOPUINUECKOrO
(dakynbTeTa 'poIHEHCKOI0O TOCYIapCTBEHHOIO YHMUBEpCcUTeTa MMeHM SHKM Kymaabl, MarucTp OpUIMIECKUX
HayK.

* Tatiana Gonchar — senior lecturer of the Grodno state universities chair of international law, master of law.
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Abstract. The article discusses the main documents regulating the legal
protection of industrial designs in the European Union. Analyzes the
characteristics of legal protection in the European Union, as well as the

benefits of such protection.

Keywords: industrial model, registered design, unregistered industrial

design, patent, legal protection, the European Union.

Vnes yHUOUIIMPOBAHHON OXpaHbl MPOMBINIIEHHbIX 00pa3iioB B EC
BIIEpBbIe TOyun/ia 3akperieHue B [lupextuse EBporneiickoro IlapiamenTa u
Cosera EC ot 13.10.1998 1. «O 11paBoBOJi OXpaHe MIPOMBIILIJIEHHbIX 00pa310B»
(manee — JIupektuBa EC)!, koTopast 6blIa HampaBjieHa Ha rapMOHM3ALMIO
HaI[MOHAJIbHOTO 3aKOHOAATe/NbCTBa cTpaH-uieHOB EC B 06s1acTV OXpaHbI
MIPOMBIIIVIEHHBIX 00pasioB. YkazaHHasi [IupekTtuBa EC Obuia MojioxkeHa B
ocHoBY PernamenTta CoBeta EC o mpomblliieHHbIX 006pa3iiax EBporerickoro
Coob6iectBa ot 5.01.2002 r.? (mamee — PernamenT EC), Ha OCHOBE KOTOPOTO
TOSIBMJIAaCh BO3MOSKHOCTb 3alllUTUTh IIPOMBIILJIEHHBIVI 00pasel] BO BcCeX
crpaHax EC omfHOBpeMeHHO 110 eAMHOI IIpoLieaype, YCTaHOBJIEHHO! eJ/HbIM
IJ1s Bcex crpaHd EC akToMm.

Takum o6Opasom, Ha Tepputopun EC cyllecTByeT BO3MOXHOCTb

TOJTyYeHMs IIPaBOBOJ OXpaHbl IIPOMBIIIJIEHHBIX 00pa31i0B 6e3 oOpalleHus B

! TupekTtusa EBpomneiickoro mapinamenTa u Coeta EC ot 13.10.1998 r. «O npaBoBOit 0XpaHe MPOMbBIIIIEHHBIX
o6pa3snoB» // http: www. consultant.ru // JaTta mocrymna: 20.03.2014.

?Pernament Coseta EC o mpombIiieHHbIX 06pasiiax EBpomneiickoro Coobiiectsa ot 05.01.2002 1. // htt: www.
consultant.ru // Tata goctyma: 20.03.2014.
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TIaTeHTHBIM OpPraH Ka)KAOro roCyaapCTBa-yyaCTHMKA B COOTBETCTBUM C UX
HaAlMOHAJIbHOM IIPOLeayPOA.

Oco6GeHHOCTBIO IMPABOBOJ OXpaHbl ITPOMBIIIIEHHBIX 00pa3unoB B EC
SIBJISIETCS TO, YTO OHA YCJIOBHO pasfesisieTcsl Ha nOBe monacucteMmbl. OmHa
MOACUCTEMA pPeryaupyeT OTHOIIEeHMS, BOSHMKAWIIMeE II0 IOBOAY 3allUThI
HEe3aperMCTPUPOBAHHLIX  MPOMBIIIJIEHHBIX 00pa3slioB, Apyras —
3aperucTpUMpOBaAHHBIX.

3aperMcTpMpoOBaHHbIN IIPOMBIIIIEHHBIN oOpa3en; EC mpepocTaBiser
ero obJiazaTesn0 UCKIIOUNTE/bHOE IIPaBO MCI0J/JIb30BaTh 0Opasell caMoOMy U
3aIIpeniaTh ero UCI0Ab30BaHMe JII0ObIM TPEeThbUM JIMIIaM 6€e3 ero corjacys.

HesaperucTpupoBaHHbIi IPpOMBbILITIEHHbIN 06pa3sel EC mpemocTaBisieT
ero o6jaaTeNio MpaBo 3ampellaTh AeiiCTBMS, YKa3aHHbIe BbIle, TOJbKO B
ciyyae ero KonupoBaHus. Tax, 4. 2 ¢T. 19 PersiamenTa EC ycTaHaB/IMBaeT, 4To
«HesaperucTpupoBaHHbI/i  IIPOMBIIIJIEHHBII  obpaser;  EBpomerickoro
Coo06I111ecTBa I0/IKeH JaBaTh Bafesblly IIpaBo MPeIsTCTBOBATh AeiCTBUSM,
CBSI3aHHBIM C HE3aKOHHBIM MCIIO/JIb30BaHMEM IIPOMBIIIJIEHHOTO 00pasiia,
TOJIBKO B TOM Cjiyyae, eCay OcCllapuBaeMoOe WCIOJNb30BaHMe SBJISETCS
CIeICTBMEM KOMMPOBAHMUSI OXPaHSIEMOTO MPOMBINIZIEHHOro ob6pasiia. I[Tpu
5TOM MCIIOJIb30BaHMe MPOMBIIIJIEHHOTO 00pasiia, He3aBUCMMO CO3JaHHOTO
IVi3aiiHepOM, B OTHOLIIEHMU KOTOPOTO €CTh BCe OCHOBAHMS [10J1araTh, YTO OH
He 3HaJl 0 IIPOMBIIIIIEHHOM obpaslie, pacrpoCcTpaHEHHOM
npaBooO/iafaTeseM, He CUMTAeTCs] aKTOM KOMNMPOBAHUSI OXPaHSIEMOIO
He3aperucTpUpoOBaHHOTO ITPOMBIIIEHHOTO o6pasiia EC».

[IpuunHa 1ipenoCcTaBieHUs] OXPaHbl OBYM BUAAM IIPOMBIIIIEHHBIX
00pa31i0B CBsI3aHa C HEOOXOAMMOCTbIO YIOBIETBOPEHMST HYK], BCEX CEKTOPOB
npoMbinieHHoOCcTM EC. Tak, cucrema oxpaHbl He3aperMcTpUPOBAHHBIX
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MIpOMbIILIeHHBIX 00pa3ioB EC co3maHa crienyaabHO 151 U3e/nii, KOTOphIe,
KaK IIpaBUJIO, IIOJb3YIOTCSI CIPOCOM OTPaHMYEHHbIN IIepuol, BpeMeHN.
IMEeHHO TII09TOMY IIPOXOXIEHMe IPOMO/IKATEbHBIX U  TPeOyIoMmx
(bMHAHCOBBIX 3aTPaT POPMaATBHOCTEN, CBI3aHHBIX C PETUCTpaIMeli ITI0J00HbIX
IIPOMBIIIJIEHHBIX ~ 00pasloB, HellegecoobpasHo. C  3TO  1IeJbIO
He3aperMcTPUpOBaHHBIM MPOMBIIIEHHBIM 00pasiiaM, KOTOpble CTajau
obmemocTymHbIMMU Ha Tepputopuu EC, mpemocTaBisgeTcsl IpaBoBasi oxXpaHa
0e3 BBIMTOJTHEHUS KaKUX-JIMO0 (hOopMa/IbHOCTE, a TaK:Ke 6e3 yIIIaThl IMOLIINH
OJHOBPEMEHHO Ha Tepputopum Bcex crpaH EC.

[TonoxxkutenbHbIM MOMeHTOM PernameHnTa EC BbICTYNAIOT ITOJIOXKEHMS],
KOTOpbIe KacCalTCs MEXIYHAapOOHOM perucTpauuy IIPOMBIIIIEHHbBIX
obpasuoB. EBpomeiickoe c00OIIECTBO MPUCOEAMHUIOCh K JXE€HEeBCKOit
pegakuuy I'aarckoro corjameHusT O MEeXKIYHApOOHOI perucrpauumn
IIPOMBIIIIJIEHHBIX 00pa31ioB, 3aK/II0UeHHOe 6 HOSIOps 1925 r. U BCTyIMBIIee B
cuny 1 utons 1928 r. (naynee — I'aarckoe coraiieHue). Tak ObLIM COeIMHEHbI
IBe€ CUCTEMbI PermMcTpanyuy MPOMBIIUIEHHBIX 00pa3lloB, CYIIeCTBYIOIIMEe Ha
ypoBHe EC 1 BceMupHOii opraHmsaluy MHTEJIEKTYaJTbHOM COOCTBEHHOCTHU
(namee — BOUC).

ITpucoegunenne EC obecneunBaeT B3aMMHYIO YBSI3KY MEKIYHAPOIHOM
mesitenbHOCTM BOMC B 06yacTy OoXpaHbl IPOMBIIIJIEHHBIX 00pasioB C
nesiTeIbHOCTBhIO CUCTEMbI IIPOMBIIIJIEHHbIX 06pasioB EC, matoiiyio
BO3MO>XHOCTbD [10J1b30BaTeJISIM IIOJIYYUTh OXpPaHy Ha BceM npocTpaHcTBe EC, a
TAaK’Ke B JOPYyrMxX CTpaHax-yyaCTHMIIAX JKEHeBCKOro akra I'aarckoro
COrJIAllleHMsT IIyTeM T[0oJauyyM OIHOM 3asiBKM Ha PEerucrpauuio Uux
MIPOMBIIIIJIEHHBIX 00pasioB. Takasi MekayHapodHas peructpauus Oymer
IeViCTBOBATb B CTOJIbKMX CTpaHaX-y4aCTHUIIAX >KEHEBCKOTO aKTa, CKOJIbKO
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YyKa3aHO B 3asBKe Ha perucTpanuio, 3a WCKIYEeHUEeM TeX, KOTOpbIe
OTKa3bIBAIOT B OXpaHe B TeueHue TpebyeMoro nepuoaa BpeMeHN!.

B cuty BbIllIeyKa3aHHBIX 0COOEHHOCTEN MOKHO OTMETUTh, YTO YCIOBUS
IIPaBOBOJ OXpaHbI MPOMBIIITIEHHBIX 00pa31ioB B EC MakcMaibHbIM 06pa3som
YIPOIIEHBI U 110 PSIAY MOMEHTOB CBUIETE/ILCTBYIOT O TEHAEHIIUM CMATYEHUS
TpeboBaHMIi K YCJIOBUSIM IIPABOBOI OXpaHbl ITPOMBIIIIEHHBIX 00pa31I0B.

Bo-niepBbix, Ha TeppuTopun EC mormyckaeTcss BO3MOXHOCTb IIPaBOBOM
OXpaHbl He3aperuMcTPUPOBAHHBIX MPOMBIIUIEHHbIX 00pa3lioB (peub O
KOTOPBIX Bejiach paHee). [laHHOe 00CTOSITE/IbCTBO MCKIIOUaeT He0OX0aMMOCTb
obpalleHusI B CIelMaabHbIN OpraH C 3asIBKOJ Ha IOJIydeHMe aTeHTa.

Bo-BTOpBIX, perucTpanysi IMpoOMbIIIEHHBIX 00pa3lioB IIPOBOAUTCS 6e3
IIPOBeeHNS IKCIIepTU3HbI 10 cylecTBy. PersiamedT EC cOoep>KUT MOTOKEeHUS,
Kacamwuiyecss HeoOXOOMMOCTM  YCTAHOBJIEHMSI COOTBETCTBUSI  3asIBKU
dopManbHbIM TpeboOBaHMSIM. B COOTBETCTBMM CO CT. 45 YyKa3aHHOTO
IOKyMeHTa BemoMcTBO 10 rapmMoOHM3alMM Ha BHyTpeHHeM pbiHKe EC
IIpOBepSIET, COAEPKUT JIM 3asiBKa Ha MPOMBIIUIEHHBbI o6pasel 3arpoc
OTHOCUTEJIbHO  perucTpanuu;  uHPoOpMaluio, UAEHTUPUIUPYIONIYIO
3asIBUTEJISI; a TakKe M300paskeHKre MPOMbBIIIJIeHHOTro obpasiia. Kpome Toro,
rpoBepsieTcsl coOjofieHne TpeOOBaHMIA, KacaloUIMXCsS TMPUTSI3aHUSI Ha
TIPUOPUTET, €CJIN IIPUOPUTET OCIIapUBAETCS.

B-tperbux, PernmameHT EC 3akpervigseT BO3MOXXHOCTb OTCPOYKU
myosukamumu. I1.1 ct. 50 ycTaHaBAMBaeT, UTO «3asiBUTE/b B OTHOIIEHUU
3aperucTpMpoOBaHHOTrO TIPOMBIIIEHHOTO obpasiia EBporieiickoro
CooO1recTBa MOKET TpeboBaTh IIPY IMOJAue 3asiBKM, YTOOBI ITyOJIMKAIMS

3aperucTpUpPOBaAHHOIO IIPOMBIIIIEHHOTO obpasiia EBporieiickoro
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Coo01ecTBa 6bl71a OTCpOUYEHA HA ITepMOo/I, paBHbIN 30 MecsiiaM C JaThl IToJaumn
3asIBKU, JIMOO, eC/Iu OCIIapuBaeTCsl IIPUOPUTET, C AaThl IIPUOPUTETA.

CremyeT ykasaTh, UTO OTCYTCTBME HEOOXOIMMOCTY BBITTOTHEHMST KAKMX-
nbo ¢GopMaIbHOCTEN, CBSI3AHHBIX C ITOJyYEHMEM OXPAaHHOIO AOKYMEHTA,
XapaKTepHO [IJISI aBTOPCKO-IIPaBOBOii GOpMbI. ABTOpPCKOe IIpaBo He Tpebyer
COBEpIIEHUST OECTBUM, CBSI3aHHBIX C 00s3aTeJbHbIM OOpallleHMeM K
roCyIapCTBEHHOMY OpPraHy B IIeJISIX ITOC/IeIYIONIeil perMcTpauyun pesyabTara
TBOpuecTBa. OOGBEKTbI aBTOPCKOTO IIpaBa 3allMINAIOTCSI 3aKOHOM B CUITY
dakTa Ux co3maHus.

ObpatiaeT Ha cebs BHMMaHMe TOT (PakT, UYTO OXpaHa BHEIIHEro Buaa
MU3geausi B KauecTBe He3apermcTPMpPOBAHHOTO IIPOMBIIIJIEHHOTO 00pasia
CBUIETE/NbCTBYET O  NOpUOIMKeHMM  TIaTeHTHOM  (QOopMbl  OXpaHbl
TIPOMBIIIJIEHHBIX 00pa310B K aBTOPCKO-IIPaBoOBOI popme.

JomoHeHEeM K CKa3aHHOMY MOTYT CJIYKUTb HOpMbI PernamenTta EC,
3aKpervIsiolye ImpaBuia YCTaHOBIeHMS (paKTa HapylIeHusI IpaB BC/IeACTBUE
KOIIMPOBAHMSI, UTO SIBJISETCS XapaKTepPHbIM TaKke JJIsI aBTOPCKO-IIPaBOBOI
dopmbl. B Pernamente EC oroBapuBaeTcsi, 4TO He3apeTruCTPUPOBAHHBIN
TIPOMBIIIJIEHHBIN o06pasen, EBpormeiickoro CoobiecTBa [OO/KEH IaBaTh
CBOEMY BJIaJie/Iblly IIPaBO IIPEISITCTBOBATb [EICTBUSIM, CBSI3aHHBIM C
MCIIOIb30BAHMEM JIIOOBIM TPETbMM JIMIIOM IIPOMBIIIJIEHHOTO OOpasua 6e3
corjiacusl Ha TO €ro BJjajie/iblia, TOJIbLKO B TOM cCJydyae, ecjiyu ocliapuBaemoe
JICIIOZIb30BaHMe  SIBJIIETCSI  CAeNCTBMEM  KOMMPOBAHUSI  OXPaHSEeMOIO
TIPOMBIIIIJIEHHOTO 00pas3Iia.

be3yc/ioBHO, BbIllIeyKa3aHHbIE OCOOEHHOCTM 3aKoHopaTenbcTBa EC B

chepe MPaBOBOJ OXPaHbI ITPOMBIIIEHHBIX 00Pa3Il0B BHICTYMIAIOT B KAUECTBE
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MIPEMMYIIECTB, KOTOPbBIM MOIJIO Obl CjemoBaTh JajJbHelillee pa3sBUTHUE
eBpa3mitCKoro permoHa B cepe oxpaHbl IPOMbIIIJIEHHBIX U3 eINIA.

AHanusupys mpaBa MHTE/JIEKTYaJIbHO COOCTBEHHOCT! B €BPa3uiiCKOM
peruone, E.B. JleaHOBMY OTMeUaeT He TOJbKO HEOOXOAMMOCTh YHU(PUKAIIUN U
rapMoHM3aluy B JaHHON cdepe, HO TakKKe IIpejjaraeT pelleHue 3TOit
npo6sieMsl 10 obpasiy EBpomneiickoro Cor3sa (manee — EC). [To MHeHMIO
MICC/IeOBATEISI, OMBIT CcTpaH-uIeHoB EC B 3TOi 00/1aCTU SIBISIETCS CaMbIM
repeIoBbIM B MMpE, MOXET CIYXXUTb OPUEHTUPOM OCYIIeCTBIEHUS
MHTErpalMOHHbIX IIpoileccoB. IIpoiecc cOMMKeHMsT HALMOHATbHBIX 3aKOHOB
00 MHTEe/JIEKTYa/JIbHOM COOCTBEHHOCTM Ha ITOCTCOBETCKOM IIPOCTPAHCTBE
11e1eC000pPa3HO OCYLIECTB/ISITh C YYETOM BBbIJI€JIEHMSI OTHE/NbHBIX Y3KUX
npo6jieM, JOCTUTrass TeM CaMbIM KakK yHUMUKaAIMM, TaK U €IMHOOOPa3HOTO
IIPOrPECCUMBHOTO  pPAa3BUTUS  OETAJIbHOTO  peryjaupoBaHus  OTHEJIbHBIX
MHCTUTYTOB IIPaBa MHTEJIJIEKTYa/IbHOM COOCTBEHHOCTHM, a TAKKE C IIOMOIIbIO
pelieHMsi  BOIIPOCOB  YHMUbMKALMM 3@  CUYET  IIPUHSITUS  aKTOB
HaJHAIlMOHAJbHBIMM OpraHamu. B KadecTBe OpPraHOB WMHTErpaLMIOHHOI'O
obbeauHeHMsT HeoOXoAMMO co3maTh EBpasuiickoe BegOMCTBO  IIO
perucTpainy 06beKTOB IIPOMBIIIIEHHOI COOCTBEHHOCTI .

C maHHOV TOYKO¥ 3peHMsI BIIOJIHE MOXKHO coryacuTbes. OnbiT EC Oymer
MoJie3eH Takxke IJIS JaJibHenInero pa3sutusl 3akoHogartenbcrsa EBpA33C B
OTHOIIEHMM OXpaHbl MPOMBIIIIEHHBIX 00pasioB. OgHaKO, MpeaCcTaBIsIeTCs,
yTO JajbHelIass  pa3paboTka  3aKOHOAATENbCTBA B OTHOIIEHUU
QHAMM3UPYEMBIX OOBEKTOB IIPOMBIILJIEHHOM COOCTBEHHOCTM [IOJIKHA

OCYIHIEeCTBJIATbCA 6osee JeTaIbHO.

5 JleanoBuu, E.B. [IpaBa MHTe/IEKTYaJbHOM COOGCTBEHHOCTM B eBpasmiickom peruone / E.B. JleanoBuu //
KoncynbranT [Tntoc: Benapyck. Texnonorus 3000 000 «HOpCriektp». — MuHCK, 2014.
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PYyKOBOJICTBYSICb HEOOXOIMMOCTbIO YHU@MUKALIMM  HAIMOHAIbHBIX
3aKOHOJATE/JbCTB M YCTPAHEHMUS pPa3lInumuii B MaTepuajbHO-IIPABOBbIX U
IIPOLIeCCYa/bHbIX HOPpMax, Ha TEPPUTOPUM TOCYAAPCTB-YUYaCTHUKOB EBpA33C
[IpenCTaB/sIeTCsl MPaBWIbHBIM CO3[aHMEe CIIeUATIbHOIO, OTAEJIbHOTO OT
€BpasuiiCKOro IMaTeHTHOr0 TIpaBa, IIPaBOBOTO  peXuMa  OXpaHbl
IIPOMBIIIIJIEHHBIX M3/I€/IMI1 B BUIe IIPOMBIIIEHHBIX 00pa31ioB EBpa3uiickoro
coobmiecTBa. Takoif peskMM MOXKET OBITh peraaMeHTUPOBAH OTHEIbHBIM
nokymeHTOM — KoHBeHIIMeli O IpOMBIIIJIEHHbIX obOpasiiax EBpasuitckoro
CoobmiectBa. B maHHOV KOHBEHIIMU CTOMJIO ObI OTpPasUTh MOHSITUE
IIPOMBIIIIJIEHHOTO0 ob6pasua EBpasuiickoro CoobiiecTBa, YCJIOBUSI €ro
IIaTEeHTOCIIOCOOHOCTH, TepedyeHb U3Ae/NNuii, KOTOpble He IIOANamaloT IO
MpaBOBYI0 OXpaHy B KauyeCcTBe IIPOMBIIIJIEHHBIX 00pa3llOB, CPOK OXpaHbl,
BpeMeHHasl OxpaHa IPOMBbIIIIEHHbIX 00pa3lioB, TpeOOBaHMSI K 3asiBKe Ha
ToJlyyeHue TIIaTeHTa, [paBuja IIPOBeIeHMUs] SKCIIepTU3bl, U Opyrue.
OTpenbHbIe ITIOJOKEHMSI YKAa3aHHOTO [TOKyMeHTa CTOMJIO Obl ITOCBSITUTH
BOIIPOCAM YyupeXaeHMs CIlielMaJbHOro opraHa (BemomcTBa perucrpaiymn
MIPOMBIIIJIEHHBIX 00pas3iioB EBpasmiickoro CoobliiiecTBa), KOTOPbI OymeT
3aHMMAaTbCSl TIPOLIEIYpPOi perucTpaluy IPOMBIIIJIEHHBIX 00pa3lioB U
BbIZlauell [IaTEeHTOB.

Takum o6pa3oMm, UCXOMST U3 BbIIIEN3/I0KEHHOT0, MOXXHO OTMETUTD, UTO
3akoHomaTtenbCcTBO EC 3akpervigseT BO3MOXKHOCTb IIOJYyYE€HUS IIPABOBOI
OXpaHbl M3MeMit B KauecTBe OBYX BUIOB IIPOMBIILIEHHBIX 00pa3lioB —
3apPernCTPpMPOBAHHBIX U HE3apPerucTpUMpPOBAHHBIX. YCJIO0BUSL IIPABOBOI
OXpaHbl MPOMBIIIJIEHHBIX 00pPa31ll0B HOCST YIIPOIIEHHBIN XapaKTep M IO
MHOTMM MOMEHTaM CBUAETEeIbCTBYIOT O CMSIYeHMM TPeOOBaHMII K TaKoi
oxpaHe. [laHHasg ocob6eHHOCTb MpaBoBbIX HOpM EC oTpakaeT TeHAEHIIMIO
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MIPUOIVKEHMST TTAaTEeHTHOM (OpMbl OXpaHbl ITPOMBIIIVIEHHBIX 00pa3lioB K

aBTOPCKO-IIPaBOBOJi hopme.
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REGISTRATION OF MARITIME MORTGAGES: OPTIONALITY OR NECESSITY?

TATIANA POLUNINA ™

Abstract. A maritime mortgage is a legal category peculiar to maritime
law, specifically to its private brunch. Though in many aspects a maritime
mortgage is similar to a land-based mortgage, it still has definite
characteristics which only belong to a maritime law field. The law of maritime
mortgages is highly dependent on a legal system of the concrete country. The
same thing can also be said in regard to the approach to registration of
maritime mortgages, as well as the effects that maritime mortgages have on
the parties or on the third parties, which also differs in common and civil law
countries. Because the law of maritime mortgages bears definite missions and
fulfills specific functions, it has a high relevance both for the participants of
the transactions and the perfection of a private sector of maritime law in
general. Being a so relevant part of maritime law assumes having as few legal
misunderstandings and discordances as possible. Therefore, it is important to
examine the relevant differences of maritime mortgages and their registration
within distinct legal regimes as it implies to be the most divergent issue in the

respective field nowadays.

Keywords: Maritime mortgage, legal regime, civil law, maritime

mortgage registration.

The Nature of a Maritime Mortgage

" Master of Laws in Maritime Law.
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A maritime, or ship, mortgage plays a very essential role in a private
brunch of maritime law. Being a form of security for a loan a ship mortgage is
created by any deed that includes interest upon a vessel and is discharged by
the repayment of such loan.! In other words, a vessel is considered to be a
security existing in order to ensure the creditor that he would get paid. Thus,
it may be assumed that a maritime mortgage can be examined in two different
prospective. In a narrow approach a ship mortgage can be considered as a
contract in which a borrower’s property is pledged as security for a loan which
is to be repaid on an installment basis and all the contractual relationship
about it. On the other part, a wide approach to a ship mortgage allows to
consider it as the above stated form of security, a contract and the contractual
relationship, and all the other appearing relationship. Besides, a maritime
mortgage as a form of security that is not necessary based on a contract. A
vessel can be a security in regard to rules on enforcement of claims, for
instance, in case when the debt is not paid a court may declare that, for
example, a vessel, which belongs to a debtor, is a security for the existing debt.

During the entire process when a vessel can possibly be used different
types of claims in regard of this vessel can appear. Historically, such claims
had a character of privileges which could be seen by the fact that such claims
followed a vessel even in spite of changing its owner, and in most cases are
met first and foremost, affirms Falileev.?2 Not depending on any formalities to
be made by the parties for the mortgage to follow the vessel shows the absolute

character of the maritime mortgage. Moreover, because such claims are

1 Usoro M. E. Mortgages and Liens: Maritime Capacity Workshop // SBL Selection on Maritime Laws // URL:
http://www.paulusoro.com/publications/Mortgages%20and%20Liens.pdf (viewed on 28.03.2014).

2 Falileev P.A. A maritime lien: A mortgage of the vessel or of the vessel being built // The Advocatory Bureau
Fortis Yuris // URL: http://www.fortisjuris.ru/FalileevPA_Publications/22ktm1.htm (viewed on 06.04.2014).
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implied to be met first without any extra actions, that is why they are called
secret claims sometimes.

The special feature of a maritime mortgage is that it always exists in
regard, or about, a special, concrete, vessel. The vessel has either to be
identified by registration of the maritime mortgage, or is supposed to be the
equitable vessel which is relevant for the concrete transaction. Besides, on the
assumption of the fact of a maritime mortgage following a definite vessel, the
claims can be addressed to anyone who obtains it. Nevertheless, there is an
exception for this rule both in international and in domestic legislations. For
example in Russia such a provision exists in the Trade Navigation Code and
stipulates that a vessel is being sold by force (which is judicial sale) all the
mortgages registered for that vessel, and other encumbrances of any type, are
ceased to be effective. The reason is a public character of judicial sales which
means all the claimants being in the know of by means of respective
notifications made by court. The same cannot be said about private sales.

Accordingly, the nature of a maritime mortgage is being a security which

in most of the cases follows the respective vessel.

A land-based mortgage and a maritime mortgage

When it comes to a maritime mortgage, it becomes necessary to compare
it with a typical, land-based, mortgage. The both categories are undoubtedly
significant but applicable in different fields.

The both types of mortgages are aimed at the purpose of security for the
creditor as it has been said earlier about the maritime mortgage, so they both
bare the concept of protection. It is important to note that such a protection
is not only about the creditor but can be intended for the third parties which

is also essential. The protection becomes valid once the mortgage is supposed
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to be legally recognized, either it is so by means of its registration or not. The
question for the mortgage to be registered may become crucial in some
matters. One of those is, for instance, a question whether a mortgage could
secure other claims aside the original ones. To understand what would happen
it is necessary to consider two situations, namely, where the mortgage is
issued to provide with security for one special claim, and where there is no
such agreement but at the later stage it can be accepted for the mortgage to be
a security for a specific claim. It is seen that the concept of registration of the
mortgages plays a huge role in such a situation since the first example shows
that the registered mortgage brings a little more clarity and security that is
provided and stipulated for a longer period of time, and so could be foreseen
in some extent.

The main difference between a land-based and a maritime mortgage is
again the registration part of this category. Any land based mortgage shall be
registered and by means of such registration becomes legally recognized. It is
usually done so on the grounds of obligatory provisions for the immovable
property to be registered in the majority of states. Unlike a land-based
mortgage, there is a huge difference between the roman and common law ship
mortgages on the basis of the necessity of their registration.

Nonetheless, the registration part in this particular context seems to be
only an additional instrument in the both land-based and ship mortgage
mechanisms, whereas their basic meaning is the same, namely being a security

for the creditor, at first place.

Functions of a maritime mortgage
There are not so many legal instruments that are aimed at securing the

creditors to get paid in case of the failure of the debtors to pay, up to the rights
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transfer in regard of different types of property in order to protect the interests
of definite parties of the transaction. There are even fewer instruments when
it comes to a maritime property. And, undoubtedly, a maritime mortgage plays
avery essential role since one of its most important functions is providing with
such, necessary, security.

The security for the creditor signifies the legal protection that can be
fulfilled in the event that the debtor fails to carry out his duties. It is worth to
remember that in the counties with a roman system of law such a legal aspect
will only be relevant upon the registration of a ship mortgage prior to it. A
non-registered maritime mortgage in such states would enjoy no legal
protection, and so would be legally useless. In Russia it is stated by the federal
legislation that the protection of the interests of the mortgagee applies only
in regard to a registered maritime mortgages and in regard to a specifically
indicated person. The function of the registered maritime mortgage in
common law countries has a little different character in general. Thus, if a ship
mortgage is registered in a common law country, it will give priority when
meeting claims and full statutory protection; whereas a non-registered ship
mortgage would only have a protection in an appropriate contract.®> For
instance, if the mortgagor fails to pay in civil law legal system the mortgagee
would have to go to a court himself in order to enforce his right as it happens
in Russia, for instance. In common law countries the mortgagee has self-help,
such as taking possession by sending a notification to all the parties
interested, or by means of foreclosure by which the mortgagee would become
the owner and the mortgagor would lose his right of redemption. However, it

is important to remember that such a possession can only be taken by a

5 Mukherjee P.K., The maritime law lectures: Proprietary Interests in Ships // Lund University, 2011.
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mortgagee in special cases, like, for example, if a mortgagor behaves in a way
that puts a vessel in a danger, or a mortgagor enters into a charter party
contract without the notification of a mortgagee.

Apparently, in this context registration acts as an additional guarantee
to fulfill the primary function of a maritime mortgage that is to secure a

creditor.

Relevance of a maritime mortgage

The legal regime of vessels in general has its special regulation in a lot
of aspects including maritime mortgages. The fundamental peculiarities in
this context are the following. First of all, maritime vessels are supposed to be
a very expensive type of maritime property which explains the reasonableness
of using them a security for payment of quite big amounts of money. Secondly,
a vessel is a type of a maritime property that is constantly being used that
makes the mortgage (when the property remains in possession of the
mortgagor) more effective than pawning (when the property is in possession
of the mortgagee). Moreover, in those countries where maritime mortgages
are a subject of compulsory registration, such mortgages also help to carry out
the principle of publicity by being stated in public records.*

Due to this, by having the counted features ship mortgages represent an
essential instrument which being an insuring mechanism develops the loans

for shipping.

General effects of maritime mortgages

4 Babkin S.A. Maritime mortgage: The 1993 International Convention on Maritime Liens and Mortgages and
its implementation in Russian Legislation // Transportnoe Pravo, vol. 1, 2001.
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While we are free to choose our actions,
we are not free to choose the consequences of our actions.
(Stephen Richards Covey, an American writer and a

professor)

Speaking about the nature and the essence of a maritime mortgage, as
well as its functions and general relevance nowadays, it would be useless if the
reason why it exists was not shown. Such a reason is demonstrated through
the real results of its existence, namely those legal effects that a ship mortgage
has.

First of all, on the assumption of the general definition of a ship
mortgage the essence of which implies the security on a ship and its
appurtenances by the ship-owner as security for a loan, a maritime mortgage
infuses the legal effect that is expressed by providing a creditor or creditors of
the transactions the right to claim the non-paid money through the maritime
property having been mortgaged or a right to redeem the vessel. It should be
assumed that the effect of late payments would not matter since due to the
1993 Geneva International Convention on Maritime Liens and Mortgages such
provisions are not stipulated at all which signifies that the remedies provided
by a ship mortgage can be taken immediately after the debtor’s failure to pay.
Samely, due to Russian law, there is a special provision speaking about the
grounds of forced sale of the vessel, namely, if a mortgagor fails to fulfill his
obligation on payment the mortgaged vessel can be sold by the decision of the
court.... This provision means that the provided measures can only be taken
in case of non-fulfillment of the debtor’s duty to pay. Nevertheless, the 1993
Geneva International Convention on Maritime Liens and Mortgages also

prescribes the rule about the effects of a forced sail, namely:
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“...in the event of the forced sale of the vessel in a State Party, all
registered mortgages, “hypothéques” or charges, except those assumed by the
purchaser with the consent of the holders, and all liens and other
encumbrances of whatsoever nature, shall cease to attach to the vessel,
provided that:

(a) At the time of the sale, the vessel is in the area of the jurisdiction of
such State; and
(b) The sale has been effected in accordance with the law of the said State

and the provisions of article 11 and this article.”

Going further, meeting the claims has its priority ranking which is
another legal effect of a maritime mortgage. In both roman and common law
legal systems it is irrefutable that claims on maritime mortgages have the first
priority in ranking. The difference is only apparent when it comes to the
situations where there are several creditors claiming on maritime mortgages.
In this case in Roman law countries the priority would have those who were
registered first. In countries with a common law legal system there is a
provision implying the prior obligation of the mortgagor to notify the
subsequent mortgagees about the existence of the first ones. Logically, the
ranking spreads between them starting from those who were the first.

Another legal effect of a maritime mortgage is the impossibility to
change the ownership of the mortgaged vessel before all the mortgages are
paid in full. Such a provision can be found both in common law countries
legislation and in countries with Roman law legal systems, for example,
Russia. It is a proof of protection of a creditor’s right for which a maritime

mortgage is supposed to exist.
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Thereby, the legal effects of a ship mortgage are various and assume to
be in favor of both of the parties of the concrete transaction, and even the third
parties. It signifies the raciness, complexity and importance of such a legal

category as a maritime mortgage.

Effects of the maritime mortgages on the parties of the transaction

Having found out by estimating its legal consequences that a maritime
mortgage has a big importance it is worth to draw a parallel between its effects
on the parties of the transaction and the third parties, and consider them
separately.

The parties in this particular context are a mortgagor and a mortgagee.
A mortgagee is the creditor by the mortgage contract, and a mortgagor is,
correspondingly, the borrower, or the debtor, who has an obligation on
payment towards the mortgagee under the same agreement.

Firstly, a maritime mortgage gives the mortgagee an opportunity to
enjoy the legal protection against the failure of the obligation by the
mortgagor by means of providing the mortgagee with security to get the
estimated sum of money by using a certain rights over the mortgaged vessel.
Such rights, in their turn, in some extent narrow, or restrict, the rights of the
mortgagor over the vessel, for instance, it has earlier been mentioned that the
mortgagor becomes restricted in his right to change the ownership of the
mortgaged vessel. Moreover, the mortgagee also has a right to redeem the
ship, or a right to claim for a forced sale of the ship in case if the duties have
not been fulfilled by the mortgagor. Furthermore, the mortgagee has the first
place in the priority ranking when meeting the claims among all of the other

creditors and debts of the mortgagor. Beside these rights the mortgagee enjoys
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the right of foreclosure — the procedure by which mortgagee may extinguish
the mortgagor’s right of redemption and become absolute owner.

The mortgagor, on his side, has an obligation to take a proper care of the
mortgaged vessel so the vessel does not lose its value in any extent. It should
also be noted that it is a very disputable question: how to estimate and valuate
the cost of the vessel for the purpose of its mortgage. This, the mortgagor
considering signing a mortgage agreement, against security in a ship, has to
carefully evaluate the vessel as of today, but at the same time its most probable
value during the entire period of the maritime mortgage, as well as the
possible enforcement phase; and this can be really difficult as shipping values
are very volatile — the prices depend upon a number of factors which are very
difficult to predict.

Hereby, it is seen that the legal effects of the maritime mortgage on the
parties depend on a lot of external and internal issues and can be quite unequal

and heterogeneous.

Effects of the maritime mortgages on the third parties

There is a very important provision in regard to the mortgagor keeping
his ownership over the mortgaged vessel, even though it used to be different
in earlier English law when there was a transfer of ownership together with
the mortgage. He can only change the ownership after the mortgage has been
paid in full or the specially stipulated remedies has been used. Thus, due to
the fact that the mortgagor remains being the owner of the ship the mortgagee
can incur no liability towards thirds parties. The lender, or mortgagor, only
acquires a proprietary interest but not a right to incur third parties liability

since the borrower, or mortgagee, retains equity of redemption.
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As concerns maritime mortgages’ legal effects on the third parties, due
to the 1993 Geneva International Convention on Maritime Liens and
Mortgages a ship builder and a ship repairer may be granted a right of
retention in respect of the vessel being in their possession in order to secure
claims for either building or repairing the vessel, correspondingly.

The above said concludes the unconditional priority of the mortgagee’s

interests and claim over any other creditors and third parties.

A maritime mortgage in common and civil law legal systems

When speaking about a maritime mortgage in a common law legal
system it is very essential to note that traditionally all the rights belonging to
the mortgagor used to pass to the mortgagee which in the United Kingdom is
reflected in the main statute in this field — the 1995 Merchant Shipping Act®.
Such an approach is still relevant in the countries with the common system of
law. Basically, it means that all the rights of the mortgagor, even including
such fundamental ones as possession, and the right of earning the freight, are
being transferred to the mortgagee on the basis of providing with security. The
author cannot agree with the reasonableness of such a provision since the
entire nature of a ship mortgage is being a security for the payment, it is a
basic characteristic that makes a maritime mortgage such. In this regard, it is
more sensible not to let the transfer those rights but leave the mortgage to
remain as a legal instrument for a secured transaction for which it has actually
been created, and let all the other legal possibilities happen in case of not
fulfillment the obligations by a mortgagor. The situation is different in civil

law countries, such as, for example, Russia, or Italy. In Italy the law says that

> Merchant Shipping Act 1995 // The Legislation of the United Kingdom // URL:
http://www.legislation.gov.uk/ukpga/1995/21/contents (viewed on 13.05.2014).
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‘the transfer of the ship mortgage does not entail the transfer of property but
rather the right to realize the debt through the forced sale of the ship’®.

In common law legal system there is concept of statutory and equitable
types of mortgage that is absent in civil law approach. The key issue in this
matter is again the importance of the registration of the ship mortgage which
is obligatory under civil law and is optional under common law. Statutory
mortgage is a mortgage that has legal effects upon its registration and from
the moment of its entrance in register, whereas the equitable mortgage speaks
for itself and doesn’t necessary mean the obligatory procedure of registration.
Thus, because in civil law legal system counties the registration of a ship
mortgage is obligatory in any case, there is no such a concept as equitable
mortgage there since any maritime mortgage is assumed to be such by means
of its registration. Moreover, in both legal systems when it comes to the
registration of a ship mortgage it is necessary for the ship itself to be registered
before it. It also shall be checked that before taking a mortgage over a vessel
the vessel is properly registered with the correct type of registration.
Nevertheless, in some of the civil law countries the registration of a maritime
mortgage must also be certified by a notary public or executed in a form of
notarial deed. Sometimes in civil law countries mortgage executed elsewhere
but not in the particular country cannot be enforced that state if the laws
differ. It obviously may create problems for the mortgagee in terms of
enforcing his security provided by the maritime mortgage. It is needed to say
that such a provision is absent in the Trade Navigation Code of Russia

Federation.

¢ Berlingieri G. Understanding ship mortgage law // The Maritime Advocate // URL:
http://www.maritimeadvocate.com/mortgage/understanding ship mortgage law.htm (viewed on
16.05.2014).
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Conclusion

Approaching to the conclusion it is important to make a general
overview in order to analyze what have been said and provided above.

First of all, it has been shown that the present situation in regard to this
question is highly dependent on the legal system of the concrete country and
therefore on its law and regulations about it. Thus, in the countries with a civil
law legal system the registration of the maritime mortgage is optional, and the
mortgage would have its legal effects only after it has been registered in a
stipulated by the law way. The same cannot be said about a maritime mortgage
in common law system where the ship mortgage can be either registered or
not. Accordingly, the ship mortgage that is not registered is called equitable
and has some disadvantages, for instance, it lacks the level of certainty that
the statutory mortgage has.

As a result of this, the mortgagee has fewer instruments in order to
protect his right in case when the mortgagor fails to pay the estimated sum of
money. Thus, the mortgagee will only be based on contractual provisions
which are quite less in comparison with those instrument he would have if the
mortgage was registered.

Naturally, it is possible to create extra help for the mortgagee who can
be granted the rights of the mortgagor that pass to his on the basis of the
mortgage, and that has been done in common law. But such an instrument
doesn’t assume to be equitable since the entire nature of the mortgage comes
to a security aspect, which shall be provided by more stable mechanisms better
than exchanging the rights of the parties, instead.

As it has been shown, a maritime mortgage is a special category peculiar

to maritime law but it has a lot of similarities with a land-based mortgage?
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Especially in the context of the immovable property to which a maritime
property belong. A land-based mortgage is to be registered both in civil and
common law legal systems.

Moreover, a ship mortgage is itself such a complex category which
initially was created in order to provide the mortgagee with a necessary level
of security. Thereby, by making registration of a ship mortgage optional, the
legislator only creates a more difficult way for the mortgagee to use that initial
right.

Thereby, having a good basis and ideas in respect to law of maritime
mortgages it is important to look for the more comfortable, fitting ways how
to support those issues by providing in the legislation the best possible
variants of implementation of the rules in the way and for the purposes they
initially were created for.

Due to the above-stated reasons and the illustrative analysis it can be
said that the existing in common law option not to register a ship mortgage
lacks some important principles such as providing the mortgagee with the best
possible level of security and a protection of his rights, which a maritime
mortgage law assumes to be working for.

Therefore, common law system should be more unified in the matter of
this issue, and the registration of maritime mortgages should be obligatory in

all its aspects.
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RULES FOR ADVERTISING BUSINESS IN VIETNAM
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Abstract. For the purpose of improving the effect of governance and
updating the innovation of advertising business in practice, new regulation is
carried out in current couple years in Vietnam. It does not only provide more
specific legislations to make up the previous drawbacks and to broaden the
scope of governance, but it also removes several unreasonable points and adds
further restrictions for advertising. Hence, for any investors who already
practiced in advertisement sector or are going to, it is necessary to take a look

at these changes.

Keywords: advertising business, Vietnam, prohibited advertising

practices, foreign investment, law on advertising.

Introduction

On 21 June 2012 the National Assembly of Viet Nam passed the Law on
Advertising No 16/2012/QH13 (“Law on Advertising”)!. The Law on
Advertising will take effect from 1 January 2013 and repeal the current
Ordinance on Advertising No 39/2001/PL-UBTVQH10 dated 16 November
2001 (“Ordinance 2001”)? and Decree of the Government providing detailed

 Pham Thi Thanh Huyen, Candidate of Legal Science, Associate, Vietnam Law Firm Indochine Counsel. Email:
huyen.pham@indochinecounsel.com.

Nguyen Kim Trang, Legal Assistant, Vietnam Law Firm Indochine Counsel. Email:
trang.nguyen@indochinecounsel.com .
! Law on Advertising No 16/2012/QH13 dated 21 June 2012// Gazette. — 2012. — No 481.
2 Ordinance on Advertising No 39/2001/PL-UBTVQH10 dated 16 November 2001 // Gazette. — 2001. — No 4.
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regulations for implementation of Ordinance on Advertising dated 13 March
2003.

The most noticeable changes to current regulations on advertising under
this new law, which all organizations and individuals conducting in

advertising sector should be well aware, are discussed below.

The scope of regulation

As the Ordinance 2001, the Law on Advertising will apply to all
Vietnamese and foreign organizations and individuals conducting advertising
business and wishing to advertise their products, goods, services and
operation in Vietnam. However, in comparison with the Ordinance 2001, the
Law on Advertising provides for the wider types of advertising media, adding
to the current list of advertising forms: advertising by loudspeaker and similar
forms; group of persons conducting advertising and person conveying

advertising products.

Goods and services prohibited from being advertised

The specific goods and services prohibited from advertising are currently
provided for under the several laws and regulations other than the Ordinance
2001, including the Commercial Law No 36/2005/QH11° (Art. 109), the
Government Decree No 21/2006/ND-CP* on trading and using nutritious
products for infants (Art. 6).

Unlike the Ordinance 2001, the Law on Advertising now contains a
separate article setting out the list of products prohibited to be advertised.

Some groups of such products have not previously been subject of advertising

5 Commercial Law No 36/2005/QH11 dated 14 June 2005 // Gazette. — 2005. — No 24.
4 Government Decree No 21/2006/ND-CP dated 27 February 2006 // Gazette. — 2006. — No 07.

131



Pham Thi Thanh Huyen, Nguyen Kim Trang. Rules for advertising business in Vietnam

prohibition. These include alcohol with the concentration of alcohol being 15
degrees or more; breast milk substitutes used for children under the age of 24
months and supplemental nutrition products used for children under the age
of 6 months; sporting guns and their cartridges, sporting rifles and the types
of products or goods which stimulate violence.

As previously, the Law prohibits from advertising: goods and services
prohibited from trading by laws; tobacco; feeding bottles and feats; sexually
stimulating products or goods; and prescribed medicines, or medicines

without a prescription but the competent State body recommends.

Prohibited advertising practices

Compared to the Ordinance 2001, the Law on Advertising provides for a
wider list of prohibited advertising practices by adding to the current
prohibited list advertising which: contains racial discrimination, racism,
infringement of freedom of belief and religion, sexual discrimination,
preconception about gender and people with disabilities; uses the images,
voice, hand writing of the individuals without their permission, unless
otherwise permitted by law; use direct comparison in term of price, quality
and using efficiency of products, goods and services of an organization,
individual with similar products and service of others; uses the words “the
most”, “only”, “the best”, “number one” or words with similar meaning
without any lawful supporting documentation; uses unhealthy competition
contents as prescribed by the Law on competition; breaches the law on
intellectual property; has negatively affect on the children’s health, safety and
natural development; or forces other agencies, organizations and individuals

to make or receive advertisements involuntarily.
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Appraisal Council for advertising products and Advertising Professional
Association

For the first time the Law on Advertising provides a legal basis for the
establishment and operation of Appraisal Council for advertising product
(“Appraisal Council”) — an independent council that will assist the Minister
of Cultural, Sport and Tourism (“MCST”) in considering and making
conclusion on whether an advertising product complies with the laws.

The Appraisal Council includes the representatives from the MCST,
advertisement association and experts from related fields.

Along with the Appraisal Council, the Law on Advertising specifically
lists the rights and obligations of Advertising Professional Association,
including: develop and submit the Code of professional conduct in advertising
to the MCST for approval and organize the implementation of such Code;
provide opinion in developing the strategies, plans and policies for advertising
development, for legal documents, technical regulations and standards of
advertising and outdoor advertising planning; nominate representatives and
experts to join the Appraisal Council upon the request of the State competent

authority.

Restrictions on advertising

To increase the advertising quality and protect the lawful rights and
interests of organizations and individuals in advertising activities, the Law on
Advertising imposes the following restrictions on advertising:

Contents of advertisements must be true, accurate and clear and must
not cause loss and damage to producers, business persons and advertising
recipients. The Law also gives the Government the rights to set out the

requirements for contents of advertisements applicable to special products,
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good and services, which have directly affect on the health of human beings
and the environment.

Language of advertisements. Like the Ordinance 2001, the Law on
Advertising further require the advertising products to have a context in
Vietnamese, except in the case of: trademarks, slogan, commercial names or
proper nouns in foreign languages or words which have become
internationally known and which are enable to be translate into Vietnamese;
advertisements in books, websites, newspapers or printed matter which have
been licensed to be published in the languages of ethnic minorities in Vietnam
or in foreign languages; radio and television programs in the languages of
ethnic minorities in Vietnam or in foreign languages.

Where a single advertising product uses both the Vietnamese and
foreign languages, the size of the text of the foreign language must not be
larger than 34 of the size of the Vietnamese text and must be placed under
Vietnamese text. On the visual or audio-visual means, the Vietnamese
language must be read first, followed by the foreign language.

Advertisement caps:

In printed papers, the area covered by advertisements must not exceed
15% of the total area of one issue of newspaper or 20% of one issue of a
magazine, except in specialized advertising newspapers and magazines.

On audio and visual media (radio and television), the period of exposure
for advertisements must not exceed 10% of transmission time of any one radio
or television channel each day, except for an advertising channel or programs.
The duration of advertising on a paid channel must not exceed 5% of the total
duration of a program broadcast on one day. It is prohibited to advertise: on

more than 2 occasions and each occasion must not exceed 5 minutes during
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the film program; and on more than 4 times with not more than 5 minute each
time during the entertainment program.

For advertising on electronic media and websites, there is no cap
provided, but the advertisement must be separated from the parts on news.
Movable ads must be designed so as viewers can turn on/off, and they can be
on/off within 1.5 seconds.

Advertising by way of sending advertising messages or emails is
permitted within 7 am to 22 pm and if only the sender has obtained prior
consent of the recipient. It is prohibited to send more than 3 advertising
messages to one account/phone number per day.

On sound records and picture records for a cultural, artistic or cinema
program or on sound records and picture records with contents replacing or
illustrating a book, the duration of advertising must not exceed 5% of the total
time of the program.

On means of transportation, the area covered by advertising products
must not exceed 50% of the area of each side on which advertising is
permitted. Advertising products must not be exposed on the front, rear and

top of the means of transportation.

Conditions for advertising

As the Ordinance 2001, the Law on Advertising specifies the list of
conditions for advertising applicable to business activities, goods and services.
In accordance with this list, there must be a business registration certificate in
respect of an advertisement of business activities for goods or service; for
advertising of types of products, goods or services, there must be documents
evidencing the compliance of the products, goods or services with standards

or technical regulations as stipulated by law; and with respect to an
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advertisement of property for which a certificate of ownership or right to use
is required, there must be a certificate of ownership of or right to use the
property.

To make up for a deficiency of the Ordinance 2001, the Law on
Advertising provides for the specific conditions for advertising of special
products, goods and services, such as medicine, medical equipments,
cosmetics, chemicals, pest control preparations or sterilization for domestic
use, nutritional products for infants, health services and foodstuffs. For
example, to advertise food or food additives the advertiser must have a
certificate of registration of quality, hygiene and safety for any food or food
additives on the list (of food and food additives) for which registration of
quality, food safety and hygiene is required or a receipt of the file for
notification of standards issued by the competent State body for food or food
additives on the list (of food and food additives) the standards of which must
be notified; with respect to an advertisement of milk and nutritional products
used for small children, which are not prohibited from being advertised, there
must be a certificate of registration of standards or a certificate of food safety
and hygiene in respect of domestically produced nutritional products and a
certificate of quality of products issued by the competent body of the
manufacturing country and a fee sale certificate in respect of imported

nutritional products.

License and Notification for advertising
One of the noticeable changes to the regulations on advertising under
the new Law is that licenses for conducting advertisements are no longer

required, except for some special cases.
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Currently under the Article 15 of the Ordinance 2001, there must be a
license to conduct the advertising issued by the competent State
administration body for culture and information prior to advertising on
computer information networks, billboards, placards, panels, banner and
screens places in public places, on objects which radiate or appear in the air or
underwater, on means of transportation or on other mobile objects. According
to the Law on Advertising, the licenses (from the State administrative body for
media) for conducting advertising are only required when a spoken or visual
media agency wishing to have a specialized advertising channel or program.

Organizations or individuals wishing to conduct the advertising on
billboards and banners are no longer be required to obtain a license, but they
still need to submit a file for notification of an advertising product to the local
competent body for advertising 15 days before conducting advertising. If there
is no response within five working days from the date on which the local
competent body for advertising confirms receipt of the file, the organization
or individual shall be permitted to conduct the notified advertising product.
Where the local competent body for advertising disagrees, it must provide a
response in writing and specify the reason therefor.

Along with conducting advertising on billboards and banners, the
notification of an advertising product is also provided for in the case of
conducting advertising by a group of person and publishing an advertising

insert by a press agency.

Foreign investment in the advertising business
Both the Ordinance 2001 and the Law on Advertising provide for the
rights of foreign organizations and individuals operating in Vietnam to

directly advertise their business activities and their goods and services, or hire
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a Vietnamese person conducting the business of advertising services or a
Vietnamese advertising distributor to conduct their advertising for them.
However, in respect of foreign organizations and individuals not operating in
Vietnam and wishing to advertise their products, goods, services and
operation in Vietnam, while under the Ordinance 2001 they are permitted to
hire a Vietnamese person conducting the advertising business or a Vietnamese
advertising distributor, the Law on Advertising remains for them only choice:
hiring a person conducting the advertising business of Vietnam.

Currently, foreign organizations and individuals are entitled to
undertake cooperation or investment with a Vietnamese person conducting
business of advertising services in the form of joint venture and business
cooperation contract. Beside, the foreign advertising enterprise may also
establish its own branch in Vietnam. But since the last option of commercial
presence is not consistent with the commitments of Vietnam upon its
accession to the WTO, the provisions governing the establishment and
operations of foreign advertising branches in Vietnam are removed from the
new Law on Advertising.

Unlike the Ordinance 2001, the scope of application of the Law on
Advertising now covers advertising on websites of foreign organizations and
individuals conducting the cross-border business of advertising services and
earning revenue from advertising in Vietnam. However, the Law on
Advertising contains no specific regulations on this particular activity.

As the Ordinance 2001, the Law on Advertising further entitles foreign
advertising enterprises to open representative offices in Vietnam. A
representative office shall be permitted to operate upon obtaining a license
from the provincial people’s committee of the locality in which the foreign

enterprise requests establishment of a representative office. Representative
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offices may only promote advertising and shall not be permitted to directly

conduct the business of advertising services.
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Abstract. The current shape of Albania has developed in the late XX
century, after the fall of autocratic Communist Party. The first parliament of
Albania was created in 1920, during the struggle for independence. In the early
1990s, Albania established a multiparty democracy. The current constitution

in Albania was adopted in 1998.

Keywords: Republic of Albania, The Assembly, the supreme executive

and administrative organ of state power, the Constitutional Court.

B 1944 rogmy B AnbGaHuu ObUIO BBeleHO BceoOlllee M36MpaTeabHOE
npaBol. B 1945 rogy mpouuiM mnapjiaMeHTCKue BbIOOPhI, Ha KOTOPBIX 97,7 %
r0JIOCOB MOJIYYIJI BO3T/IaB/IsI€Mblii KOMMYHMCTaMu JleMoKpaTudeckuit GpoHT
(Ipyrue TIONUTUYECKME CWJIbl He TPUHMMAaAM YydacTusi B BbIOOpax).
[TocTerieHHO B/IACTh B CBOMX PYyKax COCpemoTOYM JDHBep XOAKa, >KeCTOKO
pacIpaBIISIBIIMIACS CO CBOMMMU NOMUTUYECKMMY conlepHuKamu. [Tociie cmeptu
OHBepa XOI KM HOBBIN nuaep Pammi A Haval MOJUTUKY OCTOPOKHBIX
9KOHOMMYECKMX peOopM U paciiMpeHnsi OTHOIIEHUI C IPYyTUMMU CTPaHAMMU.

B Hauvase 1990-bix romoB AjbaHMsI YCTaHOBMJIA MHOTOIAPTUITHYIO
nemokpatuio. I[IpoextT KoHCTUTYyIMM 1991 3aMeHMT KOMMYHUCTUYECKYIO
KOHCTUTYLIMIO 1976 ropa. [leiicTByloliass KOHCTUTYLMSI AnbaHuu Oblia
npuHATa B 1998 romy. 3akoHoOZaTesibHAs BJACTh  OCYIECTBIISIETCS
ofHoMajaTHeIM MapiameHToM — Cobpanuem Pecrny6nuku AjbGaHus.
AnbGaHcKuii TMapjJaMeHT M30MpaeTcss BCeOOIIMM  TOJIOCOBaHMEM  Ha
YeTbhIpexXJeTHUM CpOK u cocTtouT u3 140 wieHoB (M3 HuUx 40 UWieHOB

BBIOMPAIOTCSI TI0 TAPTUMHBIM CIIMCKAM Ha OCHOBE ITPOIOPIMOHATbLHOTO

! Koncrutyuust Pecniybavku Anbanus ot 21 okrsa6pst 1998 roma // URL: www.parlament.al/web/
Rules_1150_2.php
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MpeaCcTaBUTENbCTBA, OCTajbHblie 100 mermyTaToB — MO OAHOMAaHAATHBIM
1306MpaTe/bHbBIM OKPYTaMm).

Kak u3BecTHO, B pecIy0/MKe TOCydapCTBEHHAs BJIACTh IepemaéTcs
(menerupyeTcs) HapoAOM OIIpede/IEHHOMY KOJjlerTMaJlbHOMY, a He
eIMHOJIMYHOMY OpTaHy (CeHaTy, mapjaMeHTy, HApOLHOMY COOpaHMIO U T. 1.)%.
[IpencraBuTeIbHAS BIACTh CMEHsIEMA, M30MpaeTCsl Ha OIpeneéHHbIN CPOK.
3aKOHOJATe/JIbHO  3aKpeIUieHa [OJOTYETHOCTb UM OTBETCTBEHHOCTb
(monmuTHMYecKass ¥ KOpuUAMYECKas) BJAaCTM 3a  pe3yJabTaTbl  CBOeil
mestenbHOCTH®. IIpaBUTENBCTBO (QOpMUpPYeTCsT ITapJiaMeHTOM M3 4Yucja
IeImyTaToB MMapTuUX, MMeIoIeii 60bIIMHCTBO B Iap/iaMeHTe.

CornacHo c¢T1.65 KoHctuTyiium Anbanum rmnapiaameHT (KyBeHman)
SIBJISIETCST BBICIIMM OpPraHOM T'OCYJapCTBEHHOJ BiacTu B AnbaHuu*. B saTom
KaueCcTBe OHO IPUMHMMAET 3aKOHbI U IMOMPABKM K KOHCTUTYLIMM, OOBSIBJISET
BOJMHY [JPYyroMy TOCYJapCTBY, OOOOpPSIET TOCYIApPCTBEHHbBIN OIOIKeT U
3KOHOMMYECKMe IIPOrpaMMBbl, patTuuInupyeT WIn aHHY/IMPYeT
MeXKIyHapoaHble HOrOBOPbl M  COTJIAllleHus, Wu30upaeT IIpe3uieHTa,
YTBEpXKOAaeT Ha3HaueHue WM OTCTaBKy I[peMbep-MUHUCTPA U [OPYIUX
MMHMUCTPOB, YTBEPKAAeT YieHOB BepXoBHOrO cya, reHepaJibHOI'oO IIPOKypopa
U €ro 3aMeCTUTeJIeil U B 1IeJIOM OCYIIEeCTBJISIET KOHTPOJIb 3a AesITeIbHOCTbIO
TIPaBUTEJIbCTBA, roCcyJapCTBEHHOTO pagno " TeJIeBUIeHNS,
rocyJapCTBEHHOr0 MHMOPMAILIMOHHOTO areHTCTBA M IPYIUMX O(UIMaTbHBIX

MHGOPMaIMOHHBIX CpeiCTB MH(POpMAaIINN.

? TIpaBoBble CUCTEMBI CTpaH Mupa: OIHIMKIONeAUYeCKuit cmpaBounuk. // URL: www.land-
club.ruw/info/Landlegs17.php

3 URL: http://dic.academic.ru/dic.nsf/enc_colier/3613/AJIBAHUA

4 BpiGopsl B mapiaMeHT AjnbGaHuy TpusHaHbl cocTosiBiuMucs // URL: www.novopol.ru/-vyiboryi-v-
parlament-albanii-priznanyi-sostoyavshimis-text70709.html
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B cooTBeTcTBUM cO cT. 96 KoHctutyuun Anb6anuu ITpembep-MUHUCTP
HasHauvaeTcs [IpesuageHToM 110 MpemyioKeHUIO MapTUn (KoUK TapTuil),
KoTopas uMeeT 60ybIMHCTBO MecT B KyBenpe. Ecii kauaupatypa IIpembep-
MMHUCTpa He omobpeHa KyBeHaom, [IpesuageHT npepajaraet HoOBoro Ilpembep-
MuHUCTpa B 10-mHeBHbIN cpok. Eciu 1 B 3TOT pa3 oH He omobpeH, KyBeH
BbIOMpaeTr napyroro IIpembep-munHucTpa B TeueHue 10 mueir. Ecm KyBeHn
OymeT He B COCTOSIHMM BbIOpaTh HOBOro IIpeMbep-MuHMCTpa, [IpesupeHT
pacmyckaeT rmapjgaMeHT.

CornacHo crathe 64 KoHcTuTynum AnbaHuu, IapTuu, HaOpaBIIue
MeHee 2,5 % rosocoB, M mapTuUiiHble Koaauiuuy, HabpaBiive MeHee 4 %
rOJIOCOB B [IEPBOM Type T'0JIOCOBAaHMS, B [TapJIaMeHT He BXOJISIT.

KyBeHJ NpuHMMAaeT pelleHus TMPOCTbIM OOJIBIIMHCTBOM T'0JIOCOB
IIPUCYTCTBYOIIMX, 3a MUCKIKYEHMeM «aydaeB, Korma KoHcTUTyms
IpeaycMaTpyuBaeT KBaIM@PUIMPOBAaHHOE OOJbIIMHCTBO. BOJIBIIMHCTBOM He
MeHee yeM 3/5 Bcex uwieHOB KyBeH1a MpMHMMAIOTCS 3aKOHbI: 00 OpraHm3sainumn
U OesITeIbHOCTUM WHCTUTYTOB, IIPeayCMOTPeHHbIXx B KoHCTUTyLUM; O
TPaXIaHCTBE;, O BCEOONIMX M MeCTHBbIX BbIOOpax, o pedepeHIyMax; O
Yype3BbIYaliHOM ITOJIOXKEHUM, O CTaTyCe IMTyOJIMYHBIX CyKalX, 00 aMHUCTUH,
00 aAMMHUCTPATUBHOM JejieHur Pecry6mkim, a Takke BCe KOJIEKChI.

Ha ocHoBaunu ct. 104 Konctutyuuu 1 ct.105 3aKoHa 0 IIpaBUTeIbCTBE’
CoBeT MMHUCTPOB HeCeT TIOJUTUYECKYID OTBETCTBEHHOCTb Iepep,
rapjaMeHTOM, KOTOPbIiIT MOKET BBIHECTY MPABUTEILCTBY BOTYM HeLOBEPUSI.
Borpoc o0 moBepum BIipaBe mocTaBuTh M caM CoBeT MMHUCTPOB. Eciu B

TeueHue 15 JIHeW I110cjie BbIHeCeHMs BOTyMad HeagoOBepMA NI OTKAa3a B BOTyMeE

5 Tumanos K. Anbauust // 2001-2009 Onnaiin dunuknoneaus «Kpyrocser». // URL: www.krugosvet.ru/
enc/strany_mira/ALBANIYA.html?page=0,8
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noBepust KyBenn He usbeper HoBoro Ilpembep-MmuHUCTpa, I[Ipe3umeHT ero
pacIryCKaer.

CornmacHo cT1. 168 KoHcTtutyuum Ilpe3uaeHT SBJSIETCS TIJIaBOM
rocygapCTBa ¥ BEpXOBHBIM IJTABHOKOMAHAYIOIIMM BOOPYKEHHBIMM CUJIAMU,
rapaHTOM COOJIIOZeHNMsI KOHCTUTYLIMM M 3aKOHOAATeIbCTBA CTpaHbl. Ilo
CpaBHEHUIO C TIIpeAbIaylleil KOHCTUTYLMe HbIHEeIIHKEe TIOJTHOMOYMS
IpesuaeHTa OrpaHuMyeHbl. B mepuopn MUCIOJMHEHUSI MPe3UTEHTCKUX
00sI3aHHOCTEJ IaBa roCcyapCcTBa HE MOXET ObITh WIEHOM ITOJUTUYECKON
MapTUM WIM 3aHMMaTbCS KaKoi-aM00 4YacTHOM MpakTukoi. IIpesumeHT
MOXET ObITh CMeIlleH CO CBOEro IocTa 60/JbIIMHCTBOM B JBe€ TPETU UJ€HOB
rapJiaMeHTa 3a HapyllleHue KOHCTUTYLUM, U3MEHY POJAVHE WM I10 IIPUYNHE
dbu3nyeckoii HeeecrnocoOOHOCTH, a He IMPOCTO IO MOAUTUUECKUM ITpUIMHAM
(XOTSI TIepBOro Ipe3uieHTa CTPaHbl BBIHYAWIM YIUTU B OTCTABKY B CBSI3U C
IopakeHMeM BBIIBMHYBIIEN ero mapTuMyM Ha BbIOOpax M C paspasmMBIIMMCS
duHaHCcOBBIM cKaHpaioM). OKOHYaTeJbHO pellleHMe mapjaMeHTa o0
MMIOMYMEHTEe BCTyIaeT B 3aKOHHYIO CUJIY TOJbKO IIOC/ie OJ006peHMst
KOHCTUTYLIMOHHOTO Cya.

I'maBa rocymapcTBa — I[Ipe3uaeHT, M30MpaeMblii ITapJaMeHTOM Ha 5 j1eT.
[Ipe3upeHT rapaHTupyet cobsnwoaeHne KoOHCTUTYILIMM U 3aKOHOB, YBaskeHUe
TIpaB ¥ CBOOO, I'PasKIaH.

B coorBeTcTBUM €O cT. 86 KoHcTuTynum IIpe3sugeHTOM MOXET OBITh
136paH TOJIbKO IpakmaHuH AJI6aHMM 110 POXKAEHMIO, HAXOSIINIICS He MeHee
IecsiTU TIOCTeNHUX JIeT B AGaHuM M JTOCTUTIINIA COpOKajeTHero Bo3pacTa.
Pelienne mapsameHTa HampaiseTcs B KOHCTUTYLIMOHHBIN Cy[, KOTOPBI,
ec/iY OH MOATBepXKIaeT MpocTyIokK IIpe3uaeHTa Pecry6nuku, oObSIBAsIET 00

OoTpelieHnn ero oT JOJIKHOCTH.
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Briciumin VICTIOJTHUTEJIbHbIN " pacriopsaAUTEe/IbHbIN
opraH rocymapcTBeHHOlt Binactu — CoBeT MMHUCTPOB (KabGMHET).
ITpencenatens CoBeTa MMHUCTPOB (IIpeMbep-MMHUCTDP) Ha3HA4YaeTCs
Mpe3uIeHTOM U SIBJASEeTCS TIJaBoil mpaBuTenbcTBa. CocTaB KabMHeTa,
BK/IIOUAIOIINIT 17 MUMHUCTPOB 1 9 rOCYyIapCTBEHHBIX CEKpeTapeii, Ha3HauaeTC s
IIPe3UIEeHTOM II0 pPeKOMEeHJAlMM IIpPeMbep-MUHUCTPA ¥ OKOHYATE/IbHO
yTBEPXKIAETCS MapjaMeHTOM, KOTOPbIN MOIKEH BbIPA3sUTh TOBepyie KaOMHETY
U ero mporpaMme. B COOTBETCTBUM C KOHCTUTYLMEN, TIPEMbEP-MUHUCTD U
BO3TJIaB/ISEMbIii MM KaOMHET OTBeYaloT 3a IIPOBedeHMe BHYTPeHHE U
BHeIlIHell  IMOJUTUKM, (OPMUPYIOT TOCYIapCTBEHHbII  OIOIKeT U
3KOHOMMYECKME MPOTrpaMMbl, HAMNpPABISIOT M VYIIPABISIOT OENCTBUSIMU
MUHUCTEPCTB U APYTUX TOCYAAPCTBEHHBIX OPraHOB, 3aK/I0YA0T COIVIAIIEeHMS
C 3apyOeskHbIMM CTPAaHAMM M OCYIIECTBJISIOT O00IlyMe agMUHUCTPATUBHBIE
MeponpusiTus. BonbliMHCTBO mnopTdesieii B OeCTBYOIIEM KabuHeTe
NpUHagiesxkaT InpeactaBuTensM ColuaaucTuueckoi mapTum AnbaHuu; 1o
OLHOMY MMHUCTEPCTBY MMeEIOT Takke JleMOoKpaTuueckmuini ajbsHc, Colpmant-
IeMOKpaTuueckas mapTus 1 ArpapHasi IapTust OKpysKaroliei cpemb®.

BoIclIiM OpraHomM 5KOHOMMYECKOro U (PMHAHCOBOTO KOHTPOJS B
AnbaHuu siBsieTcs «BbICINii rocyAapCTBeHHbIVE KOHTPOIb». COT/IacHo CT. 162
" CT.163 KOHCTUTYLIMN ITOT UHCTUTYT TOAUNHSAETCS TOIbKO KOHCTUTYLUM U
3akoHaM. [71aBa Bpiciiero rocymapCTBEHHOI'O KOHTPOJIS Ha3HAYaeTcss u
0CBOOOKIAeTCs OT HO/KHOCTM KyBeHIOM Mo mpepjioskeHuio IIpesumeHTa.

CpoK ero MojJHOMOUMIT — 7 JIET C [TpaBoOM Iiepen30paHusl.

¢ Mammuait kunbga. Ilepexond oT ToTaauMTapusma K geMokpaTuu B Anbanum / Ixxuiabpma Manuyait //
AxTyanpHble mpo6iemMsbl Tonurtonormu: CO6. Hayd. paboOT CTYOEeHTOB M acHMpaHToOB Poccuiickoro
YHUBEPCUTETA APYKObI HAPOMOB. / OTB. pen.: a.¢.H., mpod. B.JI. 3otoB. — M.: MAKC IIpecc, 2001. — C. 178-
183. — (http://www.humanities.edu.ru/db/msg/66911).
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Takum o6pa3om, o ¢opMe mpaBieHUsT Anb6aHuUsT — IapjaMeHTCKas
pecryosiMka’:  mpesupeHT  u36upaeTcs  IapjaMeHTOM, IIapjiaMeHTy
IIPUHAJIEXUT BEPXOBHAS BJIACThb, IIPEMbEeP-MUHUCTP HAa3HAUYAETCS MapTHuei,
umemwonieit 6onbmMHCTBO B KyBeHze, KyBeH; BmpaBe BbIHECTM BOTYM
HeJI0Bepus IPaBUTEJILCTBY.

[lo TeppuUTOpPMAJIBLHOMY YCTPOWCTBY AjibaHMS —  yHUTaApHOeE
rocygapctso, B  aIMMHUCTPATUBHO-TEPPUTOPUATIBHOM  OTHOIIEHUM
pasnmeneHa Ha 12 mpedekTyp U 36 OKpyroB. BakHyio poJib B obecrieueHUmn
MIPUMHLMIIA pasfgesieHusl BjaCTeil Urpaer cucreMa CyooB. AHasor Beiciieit
KBIM(PUKALIMOHHO KoJimeruu cyaeii Poccuiickoit @enepaniy B AnbaHnum —
BepxoBHbI COBET MpaBoCyAusl. JKOHOMUYECKYIO ¥ (PMHAHCOBYIO ITPOBEPKY
OCYIIEeCTBJISIET BhICIINMIT rocyapCcTBeHHbI KOHTPOJIb. Te (QyHKIMMU, KOTOpbIE
B Poccun BbimosHsIeT YIIOTHOMOYEHHBI IO IpaBaM uejioBeKa, B Ay6aHUM
BbINTOJIHSIET HapoaHblii agBokaT.

C XV mno Havamo XX B. AnbGaHus Haxoausjaach IION TypeLKUM
BjaagbiuecTBoM’. B KoHile XIX B. Ha ee TePPUTOPUIO ObLIO pacIPOCTPaHEHO
IeicTBue Mamskamibl (MyCyJIbMaHCKOTO I'pakmaHCcKoro kogekca OCMaHCKOM
umrtepun 1876 r.). B ropHOIT MECTHOCTU MMOUYTU UCKITIOUYUTEIbHO IEeICTBOBAIO
o6bryHOe mpaBo. Eile B Hauasie XX B. KpOBHAsI MeCTh B HEKOTOPbBIX TOPHBIX
paitoHax CTpaHbl NpuUBOaANMIa K rubenu g0 40% My>KCKOTO HaceaeHus.

B XX B. ajibaHCKOe IIPaBO TPMKObI MOABEPrajioch KOPeHHOi joMKe P,
Tak, Tmocie TMoayuyeHus: HeszaBUCMMOCTM B 1912 r. AnbGaHus mpoBesa

COOCTBEHHYIO KOAMGMUKALMIO YaCTHOTO IpaBa. Ilod CUIBHBIM BIMSHUEM

"Mopososa JI. A. Teopus rocygapcTsa 1 mpasa: yueoHuk / JI. A. Mopososa. — M.: IOpucr, 2005. — 414 c.

8 Py6neB A. HATO u craumapthl gaemokpatuu / A. Py6nés // WORLD INVESTIGATION NET. — (URL:
http://www.win.ru/win/6388.phtml).

 Teopusi rocyAapcTBa U IpaBa: Kypc jJekuuii / mog pen. H. Y. MaTysoBa u A. B. Manbko. — 2-e u3f,., mepepao.
u pom. — M.: FOpucrt, 2000. — 776 c.

10 py6ieB A. Tam xke.
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UTAJIBSIHCKOTO  3aKOHOJATeJbCTBA  ObBUIM  COCTaBJIEHbI UM IIPUHSITHI
I'paxkmanckuii (1928) n Toproseiii (1932) KOmeKChbl, YTO 0O3HAYAJIO Mepexol K
pPOMaHO-TepMaHCKOM TMpaBoOBOil cucreme. Ilocie mpuxoma K BAACTU
KOMMYHMCTOB B 1944 r. 661 M3gaH 3akoH OT 17 mast 1945 r. OTHOCUTE/IbHO
3aKOHOJIATeNIbCTBA OypikyasHo-deomanbHOMi Anmbanum. O6a akTa COXpaHsIN
cuy 1o 1945 r.1

B HacTos1I€e BpeMms mpaBoBas cuctema Aynbanum ¢ cepeauubl 1990-x Ir.
BXOOUT B POMaHO-T€pPMaHCKYIO ITPaBOBYIO CEMbIO.

B HacTosiiee BpemMsI B aJI0AQHCKON IIPaBOBOJ CHUCTEME CYIIECTBYET
clefymwolnass uepapxmsi HOPMATUBHBIX aKTOB: KOHCTUTYLMS; 3aKOHBI,
IIPUHSITBIE ITapJIaMeHTOM; OeKpeTsl Ilpe3uaeHTa HOpMAaTUMBHOIO XapaKkTepa,
omoOpeHHbIe IIap/laMeHTOM; IIOCTAHOBJeHUs1 U pacnopsbkeHuss CoBeta
MUHMCTPOB; MpUKa3bl, MHCTPYKUMM U JOpyrue II0A3aKOHHbIE aKThI
MMUHMCTPOB; pelleHuss U MpuKasbl IpedeKTOB; pelleHusT U MIpuKasbl
OKPY’KHBIX COBETOB OKPYIOB, MYHUIIMIIQJUTETOB U OOIIMH; pelleHus U
TIpUKasbl IIpejcenaTeneil MyHUIIUITATUTETOB U 061IMH. 1990-e robl — Bpems
IJTyOOKMX M3MEHEHMII BO Bcex cepax kKM3HM ajibaHLeB. Vicuesna MOHOIIONMS
KOMMYHMCTUYECKOM IMapTUM Ha BJIaCTh, BO3HUKJIO MHOXXECTBO ITOJIUTUYECKUX
TedeHul. 3HauuTe/IbHOe KOJMYECTBO HacCe/JeHMSI CKIOHSJIOCh K MBbICIU O
BOCCTAHOBJIEHMM MOHApPXUM, MeXAy IJIaBHBIMM IIPOTUBHUKAMMU  —
HemMmokpaTtnueckoit  COLMAIMCTUUECKON MapPTUSIMU — IIlJIa HANpsHKEHHAS
60pnba, MOXOAMBIIAS OO0 BOOPYKEHHBIX CTOJKHOBEHMUI. XOTSI HemaBHME
MUTUHIU B TUpaHe CBUAETEIbCTBYIOT O TOM, YTO B ITOJIMTUYECKON CUCTEME

CYILIECTBYIOT HEKOTOPbIE CJIOKHOCTMU, BCE ke AJI6aHMsI clieana 3HaUMTeIbHbIN

1 Blagojevic B.T. Albania // International Encyclopedia of Comparative Law. Vol.1. 1972. P.A7-16.
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miar BIepén Ha myTu JemokpaTum'’. Beiia cosgaHa HoBasg KoHCTUTYLMS,
rpakaaHe MOJyYMIM PeajbHyI0, a He 00elaHHYI0 CBOOOIy BO MHOTIMX Cc(epax
KM3HM 00II[eCTBa, HE CTAJIO0 00S13aTeTbHO KOMMYHMUCTUYECKO UIeooTun. B
CTpaHe eCTh MHOKECTBO IMOJIUTUYECKUX TTapTUii, KOTOPbIE, XOTSI M HE UMEIOT
MHOro MecT B KyBeHZe, HO BbIpaXawT MHTEpeChl PasJMUYHBIX CJIOEB
HaceJeHus.

B 1995 r. mapnameHT npuHST HOBbIN YK Anb6anuu (BCTynmiI B cuiy ¢ 1
mioHg 1995 r.). YK nogpa3smesnsieT Bce YroJIOBHO HaKa3yeMble ITPOCTYIIKM Ha
MIpecTyIVIeHUsI M HapylleHus. B KadyecTBe OCHOBHBIX BUIOB HaKa3aHMS
IpeayCMOTpPEHBI IITpad U 3aKaoueHne, B TOM Ulc/ie OXM3HeHHoe. B 11ejioM
YK HOCMT BIIOJIHE COBPEMEHHbIM U OeMOKpaTUUYeCKUl XapakTep,
OCHOBBIBAETCS HAa MEXIYHAapPOAHBIX MPABOBbIX CTAHOAPTAX M €BPOMEiiCKOM
OIBITE  YTrOJIOBHO-IIPABOBOTO  peryaupoBaHus. B  mekabpe 1999 .
KOHCTUTYLIMOHHBINI ~ Cy[,  eAMHOIJIaCHO TIIpM3HAJl CMEPTHYI Ka3Hb
HEeKOHCTUTYUMOHHOM. Hapsay ¢ VK geiictByeT BoeHHO-YIro/I0BHBIN KOOEKC.

CerogHsi AnbaHus — 3TO MapjaMeHTCKasl pecIyd/iMKa ¢ YHUTapHbIM
rocylapCTBeHHbIM ycTpolicTBOM. KyBeHn oO6jamaeT 3HAYMTETbHBIMU
MoJIHOMOYMSIMM. Ero ypaBHOBEIIMBAET CUJIbHAS BJIACTb IIPEMbEP-MUHUCTPA.
B ob6ecrieueHmu 6aaHca BjaacTeii 00JIbIIYIO POJIb UTPAEeT CUCTEMA CyI0B, B TOM

ynciie KoHctutyumoHHsi Cyg,

12 TleHTpanbHO-eBpoMeiickie cTpaHbl Ha pybeske XX-XXI BB. AcHeKTbl 06IeCTBEHHO-TIOIUTUUYECKOTO
pa3BuTus. UICTOPUKO-TIOAUTONOrMIeCKui cripaBoyHuK. OTB. cocT. }0.C. HoBomamnH. M., 2003
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IIPOBJIEMbBI PETYJINPOBAHNS ITPABOOTHOIIEHU B COEPE UHTEPHETA 3A

PYBEXXOM

KrucTrHA COPOKMHA*

AHHOTauMsl. B [aHHOI CTaTbe OTpakeHbl HEKOTOpblie KJIKUeBble
aCIIeKThbI MeXXOYyHapOSHOM VHTepHeT-IpaKTUKU peryanpoBaHus
MpaBOOTHOIIeHNU)T B cdepe MHTe/IEKTyaJbHOM COO6CTBeHHOCTU. K umciy
TaKMX OTHECEHbI: TEPPUTOPUAIBHBIN IIPUHLNIL, JOMEHHBII IIPUHLAIL, CTpaHa
IIPOUCXOXKOEHMSI, CTpaHa HapylleHus M Op. B KauecTBe MOKa3aTe/bHbIX
NpuMepoB cyaebHOl TpakTuKu BbiOpaHbl CIIA, AHramust u SmoHus, Kak
HauboJiee pa3BUTbie yUaCTHMKM ITPABOOTHOIIIEHUT B ceTy IHTepHeT.

[Tomumo >5TOro B CTaTbe IIPUBELEHbI HEKOTOpble COBpPEeMeHHbIe
M3MEHeHMsI B TIIPaBOBBIX HOpPMax VYKa3aHHBLIX CTpaH. BbIABUHYTO
IIpeAIoJioXKeHe O TOM, UTO IPUHLUII JOMEHHOI'0 PeryjJiupoBaHMUS SIBISETCS

Haubosee IMepPCIIeKTMBHBIM.
KinroueBble cioBa: I/IHTepHeT, MHTEJVIEKTYa/IbHas CO6CTB€HHOCTb,

dBTOpPCKOe ITpaBO, MeXAYHapPOAHAA ITPAKTHUKaA

INTERNATIONAL INTERNET-REGULATION OF LEGAL PRACTICE IN THE FIELD OF

INTELLECTUAL PROPERTY

* Copokuna Kpuctrna. Maructpanr opugudeckoro gaxyiabrera BI'Y.
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KRISTINA SOROKINA*

Abstract. This article highlights some key aspects of international
Internet regulation of legal practice in the field of intellectual property.
Among these, include the territorial principle, the principle of the domain,
country of origin, etc.

As illustrative examples of jurisprudence are selected United States,
Britain and Japan, as most participants developed relationships on the
Internet. Additionally, this article lists some current changes in the law of
these countries. It is suggested that the principle of control domain is the most

promising.

Keywords: Internet, intellectual property, copyright, international

practice.

OnHOJ M3 CYIIeCTBEHHBIX UepT MeXIYHAapOJHOIO aBTOPCKOro IipaBa
SIBJISIETCSI TEpPUTOPUAJIbHBIN XapakTep 3auuThl IpaB. [IpaBa Ha 06bekThI VIC,
KOTOpble BO3HUK/IM Ha TEPPUTOPUM OJHOTO IOCYAApCTBa, OYAYT OXPaHSIThHCS
M 3aIIMIIATHCS HAa TePPUTOPUM APYTOrO rOCyIapCcTBa TOJILKO IPY HATWMUUA
COOTBETCTBYIOLIET0  MEXKAYHapogHoro  goroopal.  MeXayHapoaHbie
IOTOBOPbI B OOJIBIIMHCTBE CBOEM OPMEHTHMPOBAHbBI Ha MaTepuaabHO-
IpaBOBbIe TIPeITMCaHNs C OTPaHMUEHHBIM IIepeuHeM crielnuduueckmux HopM,
COTJIACHO KOTOPBIM PEIIaI0TCSI BOIIPOCHI OIIpeie/IeHNsI ITPUMMEHMOTO ITpaBa B

OTHOIIeHUM oObema OXpaHsIeMbIX IIpaB, CPOKOB YC.T[OBI/IVI OXpaHbl B CE€TU

* Sorokina Kristina. 1t year Master of the Department of Law of the VSU.
! ApramonoBa A. E. OxpaHa aBTOPCKMX IIpaB 10 MEXIYHAPOLHOMY YaCTHOMY M POCCUIICKOMY TPasKIaHCKOMY
3aKOHOJIATeIbCTBY: CPABHUTEbHO-ITPABOBOI aHAIN3: AUC. ... KaH. opuI. Hayk. M., 2005.
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MuTepHeT. MaTepuajbHO-IIPABOBOI CIOCO0, OCHOBAHHBIN Ha HOpPMAax
MEeXOYHAPOOHOTO [OrOBOpa, SIBJSETCS OCHOBHBLIM, HO, HECOMHEHHO, He
eIMHCTBEHHBIM CII0COO0M perynupoBaHus B chepe KC.

Vcrionb30BaHMe 00bEKTOB aBTOPCKOTrO IIpaBa B MIHTepHeTe ellie 00JIbIle
OCJIOKHSIET BOIIPOCHI IAHHOT'O BUia IIPABOBOTO PEryJIMpOBaHMUS.

Takue mOHATUSA BepHCKOM KOHBEHIMM, KAaK «MeCTO MPOUCXOXIEHUS
IIpOU3BeeHUs» U <«MeCTO, TIJe MCTpedyeTcs oOXpaHa», IOIYUMIIU
HEOJHO3HAUYHOEe TOJIKOBAHME B IPAKTUKE pa3HbIX I'OCyIapCTB Ha MpeaMeT
COZlep>)kaHusl BOIIPOCOB, KOTOpPbIe [OOJ/IKHBI PeryanpoBaThbCsl IIPaBOM,
MIpUMMEHSeMOM COIVIACHO 3TUM MpuBsS3kam. Kpome mpaHHON Ipo6eMbl
pacIipoCTpaHeHMe aBTOPCKUX OTHolleHult B VIHTepHeTe OCIOXHUIIO
dakTHueckoe IIpMMeHEeHMe TaKuX IIOHSTUI, YUYUThIBASI CYIIECTBEHHYIO
CJIOKHOCTh ~ reorpauyeckoro oOIpefesieHuss MeCTa MPOUCXOKIEHUS
Ipou3BedeHusT ¥ MeCTa HapylleHusi aBTOPCKUX TIipaB B UHTepHere.
OTMeueHHbIe CJIO)KHOCTM BO3HUKAKT B CBI3UM C TEM, UTO KI/IIOYEBbIe
dopmynupoBk B BepHCKOM KOHBEHIMM B CBOEM CYIIEeCTBe COJepXkaT
reorpauuecknii TPUHIUII, T.e. NPUBI3KY K TepPUTOPUM 3aTaHHOTO
rocygapcrea. Mexny TeMm, UVHTepHeT wuMeeT TpPaHCTPAHUUHBIA U
nelleHTpaaM30BaHHbI XapakTep. TakuM 06pas3om, B OTHOIIEHUM OOBEKTOB
aBTOPCKOTrO IpaBa B MIHTepHeTe MPUHIMUIIBI PeryJIMpOBaHMS CYIleCTBa CIIOPOB
IOJDKHBI TIpeTeprieBaTh oOIlpede/ieHHble Mu3MeHeHus. [IpuMHUUIT «CTpaHa
MIPOUCXOXKIEHMSI  TIPOM3BeNeHUs» B OTHOIIEHUM  MPOU3BEIeHMIA,
OITyOJIMKOBAaHHbIX B HTepHeTe, ¢ Hallleii TOUKM 3peHUs, He MOXeT ObITb
OLHO3HAYHO OIpeesieH, IMOCKOJbKY He pelleH BONpoC O PUCOAUKINN

rocygapCTBa B OTHOIIEHWHM OTOEJIbHBIX (IJYHKL[I/IOHa]II)HbIX 1 HalIMOHAJ/IbHBIX
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cerMmeHTOB MHTepHeTa. IlosaTOMy penreHue BoIpoca O wopucaukiuum B Cetu
SIBJISIETCSI OA3VICHBIM.

MOKHO ITPeaIIo0KUTh, YTO pelleHreM 3TOr0 BOIIPoca MOIJIO ObI CTaTh
OTHeCeHMe HalMOHAJIbHbIX CermMeHTOB MHTepHeTa B cdepy IOJHOIM
TEePPUTOPUAIBHON OPUCIAUKINUU COOTBETCTBYIOIIMX TrOCymapcTB. OIHAKO
Ha/Imume 6OJIBIIOTO KOaMUecTBa GYHKIMOHAIbHBIX JOMEHOB, a TAKKe TO, YTO
HTepHeT He SIBSETCS JIOKAJIM30BAaHHON CEeTbl0, YCYIyO/sieT TPYOHOCTH,
CBSI3aHHbIE C ornpeneaeHeM MecTa CYyIeCTBOBaHUS CaJiTOB.
HccnemoBaTeassMy ObUIY TIPEIJIOKEHbBI Pa3/IMUHbIe KPUTEPUM, KOTOPBIE CTa/IN
O6bl aJbTEPHATUBHBIMM IOAXOAAMM TIPU BO3HUKHOBEHUU CJIOXKHOCTENM
YCTaHOBJIEHMSI MeCTa IMPOMCXOXIeHMS MPou3BeaeHNs], OIyOIMKOBAaHHOTO B
Cetu. B KauecTBe TaKOBBIX OBLIM TIpPeAjOKeHbl MECTO IIOCTOSIHHOTI'O
MIPOXKMBaHMUs aBTopa. Hapsigy ¢ 3TUMM, KaK yKa3bIBaOT aBTOPbI, BbIIBMHYTbIE
OaHHbIe KPUTEPUM, UX MCIIOJb30BaHME TaKXKe MPUBEI0 Obl K CAO0KHOCTSIM
YCTAHOBJIEHMSI aBTOPCTBA B OTHOIIEHUM MPOU3BENEHMS, HAIMCAHHOIO
HECKOJIbKMMM COaBTOpaMu (9TO KacaeTcsl, Mpesxae BCero, MeauintHOMn
TIPOIYKLIN)?.

B HacTos1ee BpeMs BBIIBUTAKOTCS [B€ TOUKU 3peHMS, B OTHOIIEHUU
TOr0, 4YTO  CUYMTATh CTPAHOM  MNPOUCXOKIEHUS IIPOU3BeIeHMSI,
oITy0/iMkoBaHHOTO B CeTu: CTpaHy IyoJMKaly Mpou3BedeHsI U CTPaHy, B
KOTOPOM UMeeTCS JOCTYII K IPOM3BEeIEHMIO.

OTmeTuM, UTO MYHKT 2 CT. 5 BepHCKOIt KOHBEHLIMM, YCTaHABAMBAIOIIIA,
UYTO MpPU HApPYIIeHUM aBTOPCKOTO IpaBa IPUMEHSIETCSI 3aKOH CTpPaHbI, Iae

MCTpebyeTcs oXpaHa, MPUMEHSIETCS M IIPpY HapyIIeHUM aBTOPCKOro IIpaBa B

? Tpunamuaras ceccust Komurera BceMupHOI KOHBEHIMM, TepecMOTpeHHOo# B 1971 r. TTapmk, 22-24 uioHsS
2005 r. // URL: www.unesdoc.unesco.org/images/0013/001396/139652r.pdf
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HTepHeTe. DTO BO3MOXHO B CUJTY TOTO, UYTO yyacTHUKU [JoroBopa BOUC no
aBTOPCKOMY MpaBy cobsomaloT cT. 1-21 u  [IonOoJHUTENbHBIV pasaen
bepHckoit KOoHBeHUMM. [Ipy mnpyMeHeHUMM K aBTOPCKMM OTHOLIEHUSM B
lHTepHeTe, BO3HMKAET CJOXHOCTb Treorpa@uueckoit JIOKaIM3alun
aBTOPCKUX IpaB. HesCHbIM $IBJISIETCSI BOMPOC, TAe CYUTATh HApPYIIEHHbIM
aBTOpPCKOe IMpaBO: B CTpaHe Iiepenauy IIpoM3BedeHMs, B CTpaHe IIpuema
Mpou3BeIeHUsT UM B KaKoii-nbo apyroi crpaHe. Kpome TOro, BO3HUKAIOT
COMHEeHMS, KaKyl0 CTPaHy cJleyeT CUMTATh CTPAHOM TPAHCIALNN?

Kak mokasepiBaeT coBpemeHHas mnpaktuka CIHIA, B HacTosiee Bpems
LIMPOKO MUCII0/Ib3YeTCS IMIPUHLNIL CTPaHbl Ipuema npounssegenus. C 2011 r. Ha
OCHOBaHUM pnaHHOro npuHuuma CIHA npuMeHSIOT 3KCTepPUTOPUATBHYIO
IOPUCOUKLUIO B OTHOLIEHUM WMHOCTPAHHBIX TIPaKOaH, COBEPIIMBIIUX
IIPOTUBOIIpAaBHbIe NessHus B MHTepHeTe. IMMuUrpanMoHHas M TaMOXXeHHas
nosiuuus CIIA (ICE) HampaBisieT 3apoChl HA SKCTPAOUILINI0 MHOCTPAHHBIX
TpaXIaH, ecauM OHM OyayT 3amofo3peHbl B HapylleHMM aMepUKaHCKUX
3aKOHOB 00 aBTOPCKMX ITpaBax, BHe 3aBUCUMOCTU OT TOTO: a) TJle pa3MeleHbl
X cepBepa, 06) CCbUTIAIOTCS JI OHM HAa UCTOUHUKM U3 AMepUKH, B) JieTajleH U
HET COOTBETCTBYIOLIMI KOHTEHT Ha TEPPUTOPUM TOCYLAPCTB, K KOTOPHIM
MHOCTPaHHbIe IpakIaHe NpuHagiexar. [I[pyM 3TOM BaKHO MOLUYEPKHYTh, UYTO
3HauUeHue IJjIs1 aMepUKaHCKO CyIeOHOM CUCTeMbl MMeeT TOJIbKO JOMeHHast
30Ha. Bce pecypchl OMeHHBIX 30H .com M .net, pacmpoCTpaHsSIue
HeJIMIIeH3MPOBaHHbIII KOHTEHT, OyOyT B IIepCHeKTHBe 3aKpbIBaTbCS WU
rpecjiefoBaTbCsl IO 3aKOHY. B Hacrosiiee BpeMs 5TO YyXKe YCIIeIIHO
ocymiecTBisieT kopriopaiiusi Google mpu Bbigaue OTBETOB HA ITOMCKOBbIE

3arnpochbl. IIpu stom CIIIA GopioTcsi He TOJBKO C TeMM web-pecypcamu,
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KOTOpbIe MyOIMKYIOT MHGOpMalMio, Hapyliawinyio mpasa VIC, HO u ¢ Temu,
KTO IIpefoCTaBJIsIeT CChUIKM Ha HE3aKOHHbIE MaTepUaIbl.

Mexny Tem, IIMPOKOe TIIpMMEHEeHMe TPaHCTePPUTOPUAIBLHON
IOPUCIVKIMM 3aKperuisyii He rnpomienmue Konrpecc CIIA B gekabpe 2011 .
rpoekThbl 3aK0OHOB SOPA (Stop on-line piracy act) u PIPA (Protect intellectual
property act), HaripaByieHHble Ha 3amuTy VIC B cet MIHTepHeT. YKa3aHHbIe
3aKOHBbI ObLIM Ile/ieHalpaBJIeHHO OPMEHTMPOBAHbI Ha IMPATCKMUE CaMThI,
3aperMcTpupoBaHHbIe 3a pyoexkoM. [IpaBoHapyllieHeM M0 JaHHbIM 3aKOHAM
CYMTAIOCh pacIIpOCTpaHeHMe He3aKOHHBIX KOMMii, KOHTpadaKTHbIX TOBAPOB,
a TaKKe TeXHOJIOTUI ITPeoAoIeHUS TEXHUUECKNX CPeICTB 3allUThl aBTOPCKUX
rnpaB. YKa3aHHble aKTbl MNO3BOJAsM MuHuctepctBy toctuuuyu CIIA u
MpaBooO/safaTe/NsiM: a) XoJaTaicTBOBaThb B cyde O KOHduMcKamuu
CcOOCTBEHHOCTH, 6) 00513aTh PMHAHCOBbIE MHCTUTYThI IIPEKPATUTD JeHesKHbIe
repeBOo/ibl, IUIATEKHBIM CUMCTEMAaM IPOBOOUTD IIJIATEXM B I10JIb3y CEPBUCOB,
B) TIOMCKOBbIE CepBepa MOJKHbI ObLIM UCKIIOUUTDL M3 00pabOTKM CChIJIKM Ha
MpaTCKue pecypchbl. B ciiydyae HeUCIIOJHEHMS yYKa3aHHBIX Mep J000i 13
IIPSIMBIX ¥ KOCBEHHBIX KOHTPAreHTOB «OOBMHSIEMOIO» CaiiTa IOJIKEH ObLI
paclLeHNBaThCS KaK ero COy4yaCcTHUK.

Takum obpaszom, CIIIA cTanu OfHUM U3 IEPBbIX TOCYIaPCTB, PEIIMBIINX
TIPUHSITH MepblI 110 3aiuTe cBoeit MIC B MeXXIyHapogHOM MaciiTaobe.

B mpaBe BennkoOpuTaHMM BOIIPOCHI MEXKIYHAPOIHONM IOPUCAUKIIUA
CYyIOB PperyampyloTcsas 3akoHOM O cymax rpadcts 1984 r., IlpaBunamu
rpaXKgaHCKOTo cymorpon3BoacTsa 1999 r., 3akonom o BepxoBHom cyze 1981
r. v ap. OCHOBHOM MPUHINUII OIIpefeeHs PUCOUKIINU aHTTIUNCKUX CYO0B
[0 JejaaM C y4dacTMeM WMHOCTPAHHBIX JIMI, 3aKJIKYaeTcs B CJIeAVIOlIeM.

CorsacHO KOHIIENIIUM «00IIero rmpaBa», aHTJIMICKUIT Cy[I BIIpaBe paspelinThb
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nM1060e TpakIaHCKoe JeJ10, eC/IM UCTEIl CyMesl BpYyIUTh JIMYHO MHOCTPAaHHOMY
OTBETUYMKY, KOT[a MOCIeJHUI HaXOOWIICS B AHTJINM, KOIIMIO TIPUKa3a O SIBKe B
cyn’. Ilpy 5TOM aHIVIMIACKME CYIbl MOTYT YCTAHABIMBATh CBOIO FOPUCIVKIINIO
U TIpU OTCYTCTBUM TECHOM CBSI3M OTHOIIEHMS M CTpPaHbI Cyda, a JMUIIb Ha
OCHOBAHMM 3aK/IIOUEHUs OOroBOpa Ha TEePPUTOPUM AHTINU, TTOLUMHEHUS
IOTOBOPA aHIJIMIICKOMY IIpaBy, OCYIIeCTBIEHMS IUlaTexXa B AHIJIMM U [IP.

3 reHepa/JibHOTO IPMHLMIIA JUUYHOIO BPydyeHUSI CyAeOHOro mpuKasa
OTBETUYMKY IIPU OTIpee/IeHUN MEeXIYHAPOOHON PUCOUKILIUA TIPeayCMOTPEH
psn orpaHuyeHuit. Tak, cyd MOKeT cebs HpuU3HATh KOMIIETEHTHBIM B
OTHOIIIEHMM CIIOPOB 00 MMYIIIeCTBe, HaXOISIIeMCSl Ha TEpPUTOPUM AHTIUM, B
OTHOILIEHUM 3aperMcTPUPOBAHHBIX KOMIIAHUII Ha TePPUTOPUM AHTIINN,
HapyIlleHus OJOroBopa, MMeBIIero MeCcTo Ha TEpPUTOPUM AHIJIMM, U T.II. B TO
’)Ke BpeMsl aHIJIMICKMIAI Cyo MOXXeT Ha OCHOBaHMM Teopuu forum non
convenience TIIpyM HaJIMUYUM YCJIOBUIM CBO€M KOMIIETEHLMM OTKa3aTb B
pPacCMOTPEeHUM CIIopa IIPU HAJIMYUU LPYTrOro ajibTEePHATUBHOIO CyAa, €Ciau
9TOT CY/I, SIBJISIETCST HaJIJIesKalMM*,

VKkasaHHble TMpaBuja IOPUCOAUKIIUM He OyAayT IIpUMEHSITbCS B
OTHOIIIeHUM CTpaH yuyacTHUL, EBpocor03a, Tak Kak Ha ocHOBe PerimamenTta EC
N2 44/2001 0 OPUCAUKLIMN U TIPU3HAHUY U UCTIOJTHEHUM CYeOHbIX pelleHuik
[0 TPAKOAHCKMM U KOMMepueckuM pnenaMm (bproccenp I) cTaHgapTHBIM
IIPaBUJIOM SBJISIETCS MpedbsIBJIEHMe MCKa 10 MeCTy HaXOXOeHUsI OTBETUMKa.
Harmnpumep, Takoe mpaBuJIo JeiCTBYeT, eC/i OTBETUMK Ipoucxoaut u3 EC (CT.

2).

5 Cm.: MamaeB A.A. MesxayHapoaHas cyme6Has 0pUCOMKIMS IT0 TPAHCTPaHMYHBIM IPasKIaHCKUM JeiaM. M.,
2008.

4 CmupnoBa K.B. HekoTopbie oco6eHHOCTM TpUMeHeHMs npaBuia forum non convenience // JKypHan
MeXXIyHapogHoro yactHoro mpasa. 2008. N 3(61). C. 5-12.
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Bo ®paHuum perictByer 3akoH «O  BbICIIEN  BJAACTM  JjIs
pacIpocTpaHeHus padboT U 3ammThl IpaB B MHTepHeTe» 2009 r.°, KOTOPBIN
TaKKe BBeJI JOCTATOYHO XeCTKVe Mephl 3alIUThl aBTOPCKUX IPAB.

B aTOM 3aKOHe 60pbOa ¢ MUPATCTBOM CBSI3bIBAETCS C ABYMSI YPOBHSIMU:
a) OrpaHMyeHMeM HE3aKOHHOIO IIpeJJIOKeHMus; 0) IIpec/iefoBaHMEM
HapyLIUTeJsIe.

[IpaBoOGnagaTenb, TakMM 00pa3oM, HajeleH IpaBOM B CyAeOHOM
ropsiike MOTpe6oBaTh 3a0JIOKMPOBAThb [OCTYIl K IIMPATCKUM caiTaM.
CosmaHHas rocyapCTBeHHAsl OpraHu3alys IMbITaeTcsi 60POThCS C caiiTamu,
HaXOISIIMMUCS 3a rpaHuuamy @paHuum, U CTAIKUBAETCS CO CJIOKHOCTSIMMU,
B YaCTHOCTM TE€XHUYECKMMM. B TO ke BpeMs Cjiyuyay 3aKPbITUS CATOB U UX
OKOHYaTe/JIbHOTO MCUEe3HOBEHMSI B IMpPaKTUKe eCTh, UTO M CII0OCOOCTBYeT
BBITIOJIHEHUIO TIEPBOI 3alauM — OrpaHMUYeHMe He3aKOHHOTO IpenjioXKeHMs .
Ilanee mesio 3a coKpallleHMeM cIipoca. B cBsi3u ¢ 3TMM ocoboe 3HaUeHMe MeeT
peasM3anvsl KOHLEIUMM "MOI3TAMHON peakuuu (IpenyrpexmeHns Win
OTBETCTBEHHOCTM)": co0op MHDOopMaluu B popme ITPOTOKOJIOB O HAPYIIEHUSIX,
HallpaBJ/ieHVe peKoMeHaalnii B GopMe 3JIEKTPOHHBIX MMMCeM, OPUITMATbHBIX
nmyuceM C TpemyIpesxaeHueM, obpalleHuMe B CcyneOHOM TOpsIIKe C
TpebOBaHMEeM HeraTUBHbBIX ITOC/IeICTBIIA [IJIsl T0JIb30BaTess B BUe MTpados,
BpPeMEeHHOT0 JIMIIIeH NS TIpaBa IMoJib30BaThCs VIHTEpHETOM.

B Sdnouun mo 2011 r. He 6bBUIO TPemyCMOTPEHO 3aKOHOIATETbHBIX
MOJIOKeHUI, KOTOpble Obl YCTAaHABAMBAIM KOMIIETEHIMIO CYIOOB TIO
paspelieHn0 IrpakgaHCKuUX el C MeXKIYHAapOAHbIMM XapaKTepPUCTUKAMMU.

Cyl OCHOBBIBAJICSI TMPEMMYIIECTBEHHO Ha COOCTBEHHBIX IIpeliedeHTax U

5 Haute Autorite pour la Diffusion des ffiuvres et la Protection des Droits sur Internet 2009 // URL:
www.system-tips.net/tag/haute-autorite-pour-la-diffusion-des-oeuvres-et-la-protection-des-droits-sur-
internet-virus/
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MpUHLOUIAX, 3akperieHHbIX B ['TK, K KOTOpPbIM OTHOCWJIUCH MeCTO
IIPUUYMHEHUS Bpena M MeCTO HaXOXKaeHUs MMylecTBa. [Ipu aTom Cyz mo/keH
ObLT paccMaTpuBaThb [e/i0 HAa OCHOBe IIPUHILIMIIOB CHpPaBeIIMBOCTUA U
I06POCOBECTHOCTM O OTHOIIIEHMIO K CTOPOHAM, a Takke 3Q(PeKTUBHOCTU U
OBICTPOTHI CyIeOHOT0 IMPOU3BO/ICTBA.

19 maga 2011 r. BCTymMI B CUIY HOBBI 3aKOH, KaCaloLIUXCA
YCTaHOBJIEHUS IOPUCOUKLIUN ATIOHCKUX CYL0B B OTHOLIEHUM [el C yYacTheM
MHOCTPaHHBIX JIUL,, KOTOPbIM COLEPKUT PSL M3MEHEHUI K IPpakIgaHCKOMY
npoleccyaibHOMY  kKogekcy  Srmonun. OOHMIMMM  IOPUCAUKIMOHHBIMMU
TIPUHLUIIAMU TIPU3HAHBI: MECTOHAXOXAeHMe OTBeTUMKa, MEeCTO VUCIIOJTHEHUS
KOHTPaAKTHBIX 00513aTeIbCTB, MECTOHAXOKIeHMe umMyllecTBa U T.1. CTaTbs 3-
3 11. viii 3aKOHA yCTaHaBJMBAET OCHOBAHMS IOPUCAUKLUYN TIPUMEHUTEIBHO K
IeJIMKTHBIM OTHOIIeHUIM. OOIIMM MPaBUIOM SIBJISIETCSI MECTO MPUUMHEHUS
Bpena, a Takke MeCTO HACTYIUIEeHMS BPeLOHOCHBIX IOCAeNCTBUI, KOTOpbIe
MIPUYMHUTENIb Bpela MOTr IpenBuieTb. Kpome Toro, B CT. 3-5 3aKoHa
YCTAHOBJIEHA VMCKJIIOUMTEeIbHas IPUCOUKLNSA ATIOHCKOrO CyJa B OTHOLIEHUU
CIIOPOB, CBSI3aHHBIX C perucTpainyeir 0OBEKTOB MHTEIEKTYaJIbHOM
COOCTBEHHOCTH, KOTOpas uMesia MecTo B AmoHuu. IIpu 3TOM IO TepMUHOM
«MHTeJJIEKTyabHasi COOCTBEHHOCTb» IIOHMMAIOTCS MMaTeHTHbIE TIpaBa, IMpaBa
Ha TOBApHBIIi 3HAK, aBTOPCKMeE ITpaBa U T.IL.°

Takum o6pasom, MOXKHO clelaTh BbIBOJ O TOM, UTO aMepuKaHCKas
cuctema oxpaHsl IpaB rpaxpad CIIA B BuIe MCKIIOUYUTEIbHOTO MIPABOBOrO
dakTa c rocjaeaymoIeil TpaHCIPAaHUYHONM 3allMTOI HapyIIeHUi MOCTeNeHHO

MIPVKMBAETCS U B IPYTUX CTpaHaX C He MeHee pa3BUTOM CyIeOHO MPaKTUKOM

¢ Takahashi K. Japan's New Act on International Jurisdiction, 2011. Published on Smashwords // URL:
https://www.smashwords.com/books/view/81536#download
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— Aurmmu, dnonmnu. OOHAKO B IOCJIeOHMX BCe ellle HAOJI0maeTcsl HeKas
«MaTepuagIn3almsI» MeCTa HapyILIeHUs U KejlaHue Cyg0B UMeThb [eJI0 TOIbKO
C TeMM IIpeHMSIMM, KOTOpble TaK WIM MHadye MMeJu MeCTO OBbITh Ha
TePPUTOPUN UX CTPaAH.

Mexny TeM, HeCMOTpPS Ha TOTaJIbHOE NOMMHUPOBaAHME aMepPUKaHCKOM
CyZIeOHOM CHCTEeMbI, IOAXOJM, OCHOBAHHBINM, B TOM UYMCJIEe, HA JOMEHHO
NIPUBSI3Ke, SIBJISEeTCS Hamubosiee orpaBaaHHbIM. OH MO3BOJSET CO BpeMeHeM
«CKOHIIEHTPUPOBATb» BCEX HAPYIINUTEJIEI aBTOPCKUX IPaB B Y3KUX Ipeneiax
OIHOJ JIOMEHHOJ 30HbI, TeM caMbIM obecrieunB Oojiee 3(DEPEKTVBHbIN

KOHTPOJIb.
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M CITOJITHUTE/IBHAS BJIACTh MAJTATACKAPA

ITI>XKEPA KnAvio™

AHHOTauMs. B cTaTbe peuyb UAET O CTPYKTYPE UCIIOJTHUTEIbHO BJIaCTU
pecryosmky Magarackapa, o [IpesugeHTe pecryoanK 1 0 ero PyHKIUSX, O
[IpeMbep-MUMHUCTPE KaK IJIaBa IPaBUTEIbCTBA M MMHUCTPAX COCTABIISIOMINX
KabMHeT MMHUCTPOB. VcciieqoBaHms IIPUBEJIO K BBISIBJIEHUIO CITIELMPUKA U K
BBISICHEHMIO HEeJIOCTaTKOB B paboTe MCIOIHUTENbHOM BJIaCTU, B UX
B3aMMOJENCTBUS APYr C APYroM, M UCXOAS M3 3TOr0 MOKHO IAaTb OLIE€HKY
B3aMMOCBSI3b MEXAY MCIIOJHUTENbHOM, 3aKOHOAATEeIbHON U CyneOHOI
BJIACTM KaK OOMH U3 BaXXHBIX KpuUTepueB ompepneneHus: 3¢PeKTUBHOCTU

pa60Ta rocygapCTB€HHOI'O IOJIMTNYECKOI'O aIlriapaTad.

KimroueBslie cinoBa: ['ocymapcTtBo Magarackap, MCIIOJTHUTeIbHAs BJ1aCTh,

MIpaBUTENbCTBO, [Ipe3ueHT pecny6iyku, IlpeMbep-MUHUCTP, MUHUCTPBI.

THE EXECUTIVE POWER OF MADAGASCAR

JERA CLAUDIO*

Abstract. In the article we are talking about the structure of Executive

power of the Republic of Madagascar, the President of the Republic and of its

* MaructpaHT Kadeapsl MeKIYHapOLHOTO M €BPOIeiiCKOro IpaBa opuamMdeckoro dakynbrera BIY. E-
mail:jeraclaudio@gmail.com
* Jera Claudio. Master of the department of international and European law of the VSU. E-
mail:jeraclaudio@gmail.com
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functions, the Prime Minister as head of government and the Ministers
forming the Cabinet of Ministers. Research has led to the identification of the
specificity and to the clarification of the shortcomings in the work of the
Executive authorities and their interaction with each other, and from this we
can assess the relationship between the Executive, legislative and judicial
power as one of the important criteria of definition of efficiency of work of the

state's political apparatus.

Keywords: State of Madagascar, the executive, the government, the

President of the Republic, Prime Minister, Ministers.

Maparackap (Manaracuiickasgs Pecnybamuka) nmo 1896 roma ObLi
MOHapxMei ¥ HaxXOOWICs TII0f, BJIUSHMEM pPa3JIMYHbIX KYJIbTYp CTpPaH
BbmmkHero BocToka, Asun u Adppuku. BriocaencTBumu oH ctan GpaHITy3CKO
KOJIOHMe B 1896 romy 1 ocTaBasICs €10 0 IMPOBO3IJIAllleHMST He3aBUCUMOCTH
B 1960 rony.

C MoMeHTa obpeTeHMsI HEe3aBUCMMOCTHM Ha Majgarackape ObLJIO YeThIpe
pecniy6auku. Ilocime monutuueckoro kpusuca B 2009 romy IlpesumeHT M.
PaBasiymaHaHa O6blI BBIHYXK/IEH OCTaBUTh CBOJ ITOCT U BJIACTh Mepelia B pyKu
BpemenHoro IIpaButenbcTBa BO IyaBe ¢ IIpesmmeHTom A. PapsyanuHa.
BriociencTBuy ObUIM OpPraHM30BaHbI JeMOKpPaTUUeCcKue BbIOOPBI, KOTOphIE

TIpuBeau K 136panmio Hosoro IIpesumenTa 25 mapra 2014 rogal.

1 URL: http://www.rfi.fr/afrique/20140213-madagascar-ordre-constitutionnel-hery-rajaonarimampianina-
rajoelina/
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B Hacrosiiiee BpeMsI B peciyosmke meicTByeT Masaracuiickast
Koncturyuus npunsita 19 aBrycra 1992 u ucrnpaniesa B 1995 ,1998 u B 2010
romy>.

B cooTBeTCTBMM C HOpMaMM KOHCTUTYLIMOHHOTO IIpaBa BJacTb
[TpesupeHTa sgBasgeTcs OOMUHUPYIOLEM CWIOM B MaJlaraCUiCKON
MOJIMTUYECKON cucTeMe. Bce KOHCTUTYLIMOHHbBIE M3MeHeHUs ¢ Havuasia 1960-x
rOJIOB yCWJIMBaAM TOJHOMOUMS Iipe3uaeHTa. Kpome TOro, yuypesxmgeHwus,
rpeiHa3HaueHHbIe, [IJISl €ro CAepsKMBaHMS, OKa3aaMCh CJ1aObIMMU.

Cucrema mnOpaBUTENbLCTBA, 3a KOTOPBIM CjaenyrT Mazmarackap 3TO
dpaHiry3ckas Moy IMpe3uaeHTCKasi CUCTeMa, pa3fejieHa MeXIy IpeMbep-
MMHMCTPOM, TapjaMeHTOM U MCIIOJHUTENbHBIN Tpe3uIeHT, 130MpaeMblii
BCeOOIIMM rojiocoBanuem:. IIpe3suaeHT — 3TO JIUAEP, MUPOTBOpPEL], BHEIIHET
MOJIMTUKM U BepX0OBHOTO [VITaBHOKOMAaHAYIOIIETO0 BOOPY>KeHHBIMM CUJIAMM.

Ha ocHoBanum cT.44 Manaracuiickoin KoHctutyuum 1998 ropa,
[Ipe3upeHT cineaut 3a cobmogennem KoHcturyuyun. OH SIBASETCS TapaHTOM
11eJIOCTHOCTY HallMM M HaJjiexxaliero GyHKIMOHMPOBAHUS TOCYIapCTBEHHBIX
OpraHoOB, HALIMOHAJIbHOJ HE3aBUCUMOCTU U TEPPUTOPUAJIBHOMN 11€JIOCTHOCTH.

CornacHo cT.1 opranmueckoro 3akoHa N2 2012-015 o BeibOpax 1epBoro
[Ipe3ngeHTa YeTBepTOi pecityoynnkoit, [Ipe3umeHT Peciyonnku n3dmpaeTtcs
BCEOOILIMM MPSIMBIM TOJIOCOBaHMEM CPOKOM Ha MSITh JIET; OH MOSKET ObITh
nepensbpaH aBa pasa. BoIOOPhI MPOBOMSITCS B MEePBOM Type aOCOMIOTHBIM
O0JIBIIMHCTBOM T0JI0COB. EC/i OHO He MOCTUTHYTO, IIpe3naeHT Pecrrybimku
OoymeT 1M36MpaTbCs BO BTOPOM Type OOJIbIIMHCTBOM T'OJIOCOB MEXIY IBYMSI

KaHANOaTaMM, KOTOpPbIE€ ITOJYUYUIIN HauboJIbllIee YMCI0 TOJI0COB B IIepBoM

2 URL: http://www.assemblee-nationale.mg/?page_id=983
5 Document de la banque mondial. Rapport N2 54277-MG: Revue de la gouvernance et du développement -
Analyse d’économie politique de la gouvernance a Madagascar, 2010.
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Type. BTopoit aTanm BeIOOPOB AO/IKEH MPONTHU uepe3 TPUALATh JHEN Mocie
oryaueHus opuLMaIbHbIX Pe3yJIbTaTOB IIEPBOTO Typa.

Cratbst 3 opranmueckoro 3akoHa N2 2012-015 o BwibOpax mepBOTO
[Ipe3nugeHTa YeTBEPTOI PeCITy0/JMKOM IOJUepKMBAET YTO B C/Iyyae CMepTu
KaHAuaaTa OO0 TOJ0COBAaHMS WIM B cjlydyae BO3HUKHOBEHMS Ipyrux Qopc-
MaykOPHBIX 00CTOSITE/ILCTB HaJjIesKalMM 00pa30M yCTaHOBJIEHO, BepXOBHbBIM
KoHctutyumonHbsiM CyzoMm, BbIOOpBI, OTK/AAbIBAIOTCSI Ha HOBbBIM CPOK Ha
YCIOBUSIX, KOTOpble OyayT oOIpene/ieHbl OpPraHMYeCKMM  3aKOHOM.
[IpemycMaTpuBaeTcss BpeMeHHOe oTcTpaHeHMe [IpesuaeHTom Pecity6/imki OT
CBO€Ji MO/KHOCTM M3-3a (PU3MUECKOi MM TICUXMUECKO HecIlioCOOHOCTU
BBIIIOJIHATh €€, IIyTeM TOJIOCOBAaHMS KaXKOOoi MmajaThl IapjiaMeHTa
OOJIBIIMHCTBOM B [IBE TPETHU Ir'0OJIOCOB CBOMX UJIEHOB.

CornacHo ct 52 Manaracuiickoit KoHctutyiuu, ecau IIpe3supgeHT He
MOXET BBIIOJHITh CBOM (YHKIMM, UX BpPeMEHHO OCYILEeCTBSET
ITpencenarens CeHara, min, B cjiyuae HeBO3MOKHOCTU [Ipencenarens CeHara
BBIMIOJIHATh 3TON (QyHKUMel, To BepxoBHbIi KoHcTuTyimMoHHbI Cy
Bo3jlaraeT TIosHOMouusa IIpesuzmeHTa Ha mNapJaaMeHT, 3TO Ha3bIBAeTCS
KOJUIerMajJbHOe IIpPaBUTENbCTBO. Ha ocHoBaHuu cT .53 Manaracuiickoi
Koncturyuun, Ilpe3uaeHTt Pecryonmkyu HasHavaeT IIpembep-muHucTpa. OH
cMellaeT ero, ¥ yrpasgHsieT BbIO/JIHsIeMble UM (yHKIMK. [1o peajioskeHno
IIpeMbep-MUHUCTPA OH Ha3HavaeT OPYIux 4ieHoB [IpaBuUTenbCTBA U MOXKET
OTIIPABUTb X B OTCTABKY.

[TpesumeHT Pecrry6amKy Bo3riaBiseT Takke CoBeT MuuHuMcTpoB*. OH
TaK’ke MOKeT MPMHSITh pellleHre O pPociycke HallMoHajbHOro CobpaHust B

COOTBETCTBUM C YCJAOBUSIMM MpeaycMOTpeHHbIMM CT.58 KoHcTuTyiuei

4 URL: http://worldconstitutions.ru/?p=66
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Maparackapa. B aTom ciydae, crioco6 1 ycJIOBUSI M30pPaHMsI HOBBIX JEeITyTaTOB
OymyT omnpeneneHbl OpraHMUYeCcKMM 3aKOHOM, OJJHAKO 3aKOHOM 3aIpelaeTcs
HOBBIIT POCITYCK B TeUEHMe Iofa I10cjIe BLIOOPOB®.

B cooTBetcTBUM ¢ YKaszoM IIpesugenta N2 2014-200/ N2 2014-235 ot 11
anpeiist 2014 roma rmpaBUTENbCTBO COCTOUT U3 OOHOTO [Ipembep-muHMUCTpA, 30
MunnuctpoB u opHoro I'ocypmapcrBeHHOro Cexkperaps. IIpaBuUTenbCTBO
peanusyeT MOJUTUKY rocygapctba’. IIpaBUTeNIbCTBO HECET OTBETCTBEHHOCTD
nepen HammoHanbHbIM cob6paHueM. I[IpeMbep-MUHUCTD OCYILECTBSET
0011110 ITOJIUTUKY FOCYIapCTBa, PYKOBOAUT JesiTeIbHOCThIO [IpaBUTeNbCTBA U
HeCeT OTBETCTBEHHOCTb 3a KOOPIOMHALMIO OesSITeJIbHOCTY MMHUCTEPCTB. B
IlaHHBI MOMeHT [IpeMbep-MuHUCTD siBasieTcs Kyimy Pomxkep.

CornmacHo cT.63 KoHcTuTyuum Maparackapa B yHKuuu IIpembep-
MMUHUCTPA TaKKe BKJIKUYEHBbI cienyrolue IyHKTbl. OH: a) MMeeT MpaBoO
3aKOHOJATE/JbHOVM MHUIIMATUBBI; 0) IIOTBEpPKIAEeT MPOEKThbl 3aKOHOB, U
MpeaoCcTaB/IsieT 3aKOHOITPOEKThI 151 00cykaeHMst CoBeTy MUHUCTPOB, UTOObI
OHM MOIJIM OBbITb BHECeHbl B bBlopo mmapjaamMeHTCKOi Accambien Ha
obcykmeHne; B) obecIleuMBaeT MCIOJHEHME 3aKOHOB; I) OCYIIeCTBJISeT
KOHTPOJIb 3@ MWCIIOJIHEHMEM pelleHus Cyna; [) BeleT IeperoBopbl u
MO ChIBAeT MeXXOyHapOgHbIe corjialeHus, He rojJieskaliye
patudukaumu; e€) obecrneuuBaeT IpaBUIbHOe  (GYHKIMOHUPOBAHME
IyOJIMYHBIX CIYKO; 3X) Hajjiexkallee yipasjieHue (pMHAHCAMM CO CTOPOHBI
rocyJapCcTBEHHBIX OPTaHOB M OpraHM3aliyii; 3) obecrieurBaeT 00IeCTBEHHYIO
6e30MacHOCTh ¥ TIPaBOIIOPSIIOK, COOJIIOZeHMEe OCHOBHBIX CBOOOH 1 ITpaB
yeJioBeKa; M) Bo3mIaBasieT MexkBemoMcTBeHHbII Komuter OOGOpOHBDI,

KOTOPBIV OTBEYAeT 3a peaan3aliio IOJIUTUKY OO0OPOHBI CTPAHbI; K) 3aMeHsIeT

5 URL: http://mjp.univ-perp.fr/constit/mg2010.htm
¢ URL: http://presidence.gov.mg/?p=1014
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[Ipe3umenTa Pecry0amKyu B cjiydae ero OTCYTCTBMSI B Mpe3uamyM Beiciiero
Coseta HammonanbHoi O60poHbI; 1) sBisieTcs [71aBoit AIMUHMCTPALIVN.

Hns storo [Ipembep-MMHUCTP BIIpaBe MCIIOJL30BAaTh BCe CPenCTBa, a
TaKKe KOHTPOJMPOBATH OEMCTBUS MOJULUU [0 IMOALEP’)KAaHUIO TOPSIKa,
BHYTpeHHeil 6e30macHoCTy U 060poHa’. Korjga roBopsT O IIpaBUTEIbCTBE
Maparackapa, MMeIoT B BUAY ABa MOHATHS: a) CoBeT MMHMCTPOB (cobpaHme
MMWHMCTPOB TOJ, TipeficenaTenbcTBoM [IpesuaenTa) 1 6) KabuHeT MUHUCTPOB
(cobpaHue MMHUCTPOB IO IIpelcelaTebCTBOM IIpeMbep-MUHUCTPA).
CornacHo cT1.62 KoHcTuTyumMu Mapgarackapa, o1y>ke6Hble 00s3aHHOCTU
yneHoB [IpaBuUTeIbCTBA HECOBMECTUMbI C OCYIIECTBIEHUEM JIIOObIX APYTIUX
0011leCTBEHHBIX TTOJTHOMOYMIA, 110007 00s13aHHOCTSIMM TTPOdeccOHaTIbHOTO
TpeiCTaBUTENbCTBA, TOCYIAPCTBEHHO-CTY>KeOHOM JOIKHOCTBIO MM JIHOOO0IA
IpyToil oruiauuBaemoii mpodeccMoHalbHON! esaTe/bHOCThIO0. 3aHMMAIOIIIA
OO/KHOCTh MMHMCTpPA He MMeeT IIpaBa ObITh IeIyTaTOM Iap/iaMeHTa,
3aHMMAaTh KaKyl-J11M00 JO/IKHOCTD O0IeHAIMOHAIbHOTO XapaKTepa U BeCTU
KaKyI0-J1160 MpodeccroHaabHYIO AesSTelbHOCTb. KabMHEeT MUHUCTPOB HeCeT
TIOJIHYI0 OTBETCTBEHHOCTD 3a CBOIO eSITe/IbHOCTD.

B KabuHeTte muHucTpoB B 2014 rogy MMewTCs Clieaylolie MAHUCTPDI:
MuHucTp MHPPaCTPYKTYyphbl, 060pyAOBaHUsS U OOYCTPOIICTBA TEPPUTOPUN;
MUHUCTD TIpM TIpesupeHTe IO CTpaTernyecKum pecypcam; MuHUCTP
HatmoHanbHO O60p0oHbI; MUHUCTP MHOCTPAHHBIX Ae; Munuctp KOctuiimn,
xpaHutenb [leuatu; Munuctp ®mHaHCcoOB U 610/KkeTa; MUHUCTP DKOHOMUKU
U TUIAHUPOBaHUS ; MMHUCTP BHYTpeHHUX Oe U JeleHTpaan3auum; MUHUCTP
[TpOMBINIZIEHHOCTH, PasBUTUSL YACTHOTO CEKTOpa M MaJIbIX U CpeIHUX

npeanpusaTuii; MHMHUCTDP CeJNbCKOTO XO3SCTBA M Pa3sBUTUS CEIbCKUX

" URL:http://primature.gov.mg
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paitoHOB; MuHucTp 3apaBooxpaHeHusi; MuHuctp Bbicuiero O6pa3oBaHus U
Hay4YHbIX UcciegoBaHuit; Munuctp HarmonanbHoro O6pasoBanusi; MUHUCTD
OO6pa3oBaHMs TeXHUUYECKOTO U ITpodeccroHaIbHOTO 00pa3oBaHus; MUHUCTD
MyOaMUHbIX paboT; I'eHepanbHbIii MHCHeKkTOp [Monmuuum Pangumbucya bies
Pyaapn — MuHucTp ob6iiecTBeHHO be3omacHocT; MMHUCTD OKpYy’Kalomiei
Cpenobl M DSKOJOTMM M JIECHOTO XO34¥cTBa; MwuHuctp Toprosian wu
noTpebsieHns ; MUHUCTp DHepreTUK; MMHUCTP BOOHBIX peCypcoB; MUHUCTD
Pb160/I0BCTBA U PBIOHBIX pecypcoB; MMHUCTD SKMBOTHOBOJICTBA U 3al[UThI
JKMBOTHBIX; MMHUCTPp  TpaHCIIOpTa M MeTeopoysiorMu;  MMHUCTP
roCyJapCTBEHHOM CIYKObI UM COLIMAJIbHOTO 3aKOHOJATENbCTBA; MMHUCTP
COLMANIbHOM  3aluTbhl UM KeHIMH; MwuHuCcTp Typusma; MuHUCTP
TeleKOMMYHMKAUI Y HOBBIX TEXHOJIOIMI; MUHUCTD CBA3U U OTHOIIEHUS C
yupexgenusimu; MwuHuctp Criopra u Moaogexu; MwuHuctp Pewmecern,
KynbTypel ¥ Hacienusi; [oCymapCTBEHHBIM CeKpeTapb IO  Jejam
HaI[MIOHA/IbHOJ 000POHOI U JKaHgapMepus®.

Kak ormeuatot uccienoBaTtenu (Kevashinee Pillay u Aviva Zimbris)**
OTCYTCTBME PABHOBECUS MEXAY BETBSIMM BJIACTU U B3aMMHOTO KOHTPOJIS
CHIKAIOT 3 (GEKTUBHOCTD, ITPO3PAYHOCTh M OTBETCTBEHHOCTh B JEMCTBUSIX
mpaBUTeNbCTBA’. Ilap/laMeHT He MMeeT peajibHOI MPUHYIUTEIbHO! CUJIbI B
OTHOILIeHuM Baactu IIpesupeHTa, OH CTa/JI MaprUuHaJIbHBLIM 3J1I€eMEHTOM

cuctembl. BmecTo TOrO, YTOOBI KOHTPOJIMPOBATDH I[QVICTBI/IH HpEBI/I,H,eHTa,

8 URL: http://www.madagate.com/madagascar-informations-politiques-malagasy-/a-la-une-de-madagascar/
newsflash/

4063-madagascar-nom-des-membres-du-nouveau-gouvernement-patchwork.html

* Aviva Zimbris sBaseTcs rpakmanvHoM @paniyyu. OHa MOAUTUYECKAs AHATUTHUKA, KOTOPBIA TMOTYUMII
CTereHb MaryucTpa B 00JIaCTY MEXAYHAPOIHBIX KOH(IMKTOB U3 KOPOJIeBCKOro Koyuienska (JlonmoH) B 2010
romy. OHa paborasa B [Tapuke, JlonmoHe, Tenb-ABuBe, Bproccee u JKeHese.

* Kevashine Pillay-agBokat FOkHO-AdpukaHckoit Pecrtyonmku. (Bachelor of laws) 13 YuuBepcurera Kpasymy-
Hatan u crenenb Maructpa B 06/1acTu ITpaBa yesjioBeka U TeMokpaTusauuu B Appuxe.

9 URL: http: // www.rywlawglobal.org/globaltex/Madagascar.htm
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rapjaaMeHT «paboraeT Ha Hero». IIpe3uIeHT MMeeT CWIbHOE BJMSIHME Ha
CyZleOHYIO BJIacTb B 1e/ioM M Ha BepxoBHbIi KoHnctutyumonubiii Cyma. OH
HasHavaeT Tpex U3 AeBiATU wieHOB BepxoBHoro KoHcturyumoHHoro Cyaa.
BepxoBHbIi1 KoHCTUTYLUMOHHBIVM Cyh, IOOATAMB M YUYUTBIBAET KeJaHUS
npe3uaeHTa. CIIoCOOHOCTh CyIeOHOI BJIaCTM ObITh HE3aBUCUMOI ¥ CBOOOTHO
UT'PaTh POJIb 3aIIUTHUKOB IIpaB I'paskgaH orpaHuueHa’’.

TakuM o06pa3oM, MCIIOJHUTeNbHAs BjacTb Ha Majgarackape

JOMMHUPYET Had APpYIMMU BETBAMMU BJIACTU.

10 URL: http: // www.hcc.gov.mg
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YEIICKAS TOCYIAPCTBEHHAS TPASKITAHCKAS CJTVIKBA : [IPABOBBIE OCHOBBI U

CUCTEMA

EKATEPUHA XAJIAIISIH®

AHHOTaNMUs. B CTaTbe dHaJIM3UNPYETCA UCTOpUA YelICKOM

rOCyIapCTBEHHONM CIYyKObl. PaccMmaTpuBaeTcsi COBpeMeHHasl CTPYKTypa

rOCyIapCTBEHHOM TpaskmaHCKOM cIykObl UYexum. XapaKTepusyiOTCS ee

KOMIIeTEeHII VA M POJIb B TOCYAapCTBEHHOM MEXaHM3ME.

KinroueBsbie cioBa: rocygapCTBeHHasA C]Iy7K6a, Ir'pa’koaHCKas CJ'IY)K68.,

rpaso Yexuu.

CZECH CIVIL SERVICE: THE LEGAL FRAMEWORK AND SYSTEM

EKATERINA HALAPYAN™

Abstract. The article deals with the history of Czech Republic’s public

service. Contemporary structure of Czech Republic’s civil service, its role in

the state mechanism are also analyzed in the text.

Keywords: state service, civil service, law of Czech Republic.

" Couckaresb Kadeapbl MeXIYHAPOSHOIO ¥ eBpoIeiickoro npasa BI'Y.
* Post-graduate Student of the International and European Law Department, VSU.

167



XanansH E.A. Yernickast rocyiapcTBeHHas rpakaaHcKasi Cyskoa: paBoOBbie OCHOBBI U
cucTtemMa

[To MHEHMIO UYeIlICKMX VYYeHbIX, T[IOHSATHE TOCYIapCTBEHHOI
IpakAaHCKOJ CJIY>KObI BK/IIOUAIOT B Ce0sT KaK ITPABOOTHOIIEHUSI COTPYTHUKOB,
KOTOpbIe paboTaloT B cepe MyOIMUHOTO YIIpaBaeHNMS, TaK ¥ KPYT CIYKAIIUX.
P. [Tomoxau u O. BuajiakoBa, B YaCTHOCTHU, TIUIIYT: «KOHIIEITIMS ITyOJIMYHOM
CTYy>KObI ~ OOBIUHO  TOHMMAETCS  KaK  COBOKYIHOCTb  COTPYAHMKOB
IIPaBUTEIbCTBEHHBIX OPraHOB U JesITe/IbHOCTh, MMM OCyIlecTBsseMasi»!. OHa
MMeeT PSifi MMPU3HAKOB, OIpeIe/sIIoIINX ee KauecTBeHHOe cBoeoOpasue. Bo-
IepBbIX, 3TO [OeATEeJbHOCTh JIMl, 3aMellalIIMX [aTpPOHATHbIe U
aIMUHUCTPATUBHbIE TOCYJapCTBEHHble [O/DKHOCTU. BO-BTOpBIX, ee
colepkaHuem  sBJseTcs  obOeclieueHue  MCIOJHEHUS  TTOJTHOMOUMIA
rOCYJapCTBEHHBIX OPraHOB, BbIMOJIHEHME TOCYIapCTBEHHbIX (PYHKIMIA. B-
TPeTbUX, OHA COAEPIKUTCS 3a CUeT OI0KeTHOTO (PMHAHCUPOBAHMSI2. BOIIpocChl
rocyIapcTBeHHOI CTyKObI B Uexuu, roguepkuBaert JI. Tpuxkap, peryampyroTcs
3aKOHAMM, KOHKPETU3UPYSCh B ITOA3aKOHHBIX aKTax".

VHCTUTYT Tpa’kOaHCKOM Cay:kKObl Yexum yXOOUT KOPHSIMM B
eBpOIleiicKie KOHTMHEeHTabHble Tpaaulin. ITocie BO3HMKHOBeHMs B 1918 1.
[lepBoit PecmyOnukuM oHa ObLIa IIOCTpOeHA MO o00pasily ABCTPUIICKOI
uminepun®. Ilo 3akKoHy O TOCyJapcTBeHHOI cayk6e 1919 1. Bce
rOCyJapCTBEHHbIE CTyKalllyie OeUIUCh Ha YeTbipe KaTeropuu mo mosuimusm
1 TIpodeCcCMOHaMbHbIM KBAIMMUKALMSAM. DTO TaKXKe 3a7I0KUJI0 MPeIIOChIIKA
IJIsI TOCYIapCTBEHHOJ CTY>KObI, OIJIaTe TPy[a YMHOBHUKOB IO KaTEropusM,
MpaB U 00S3aHHOCTEN TOCYIAPCTBEHHBIX CAYKallMX, MpaBu MOBeAeHMUS

rocygapCTBEeHHbBIX CJIY>KalllnX, CaHK]_U/H‘/JI 3d HapylmeHHMd ITpaBUJI. 3aKOH TaKxe

1 Pomahac R., Vidlakova, O. Verfejna sprava. 1. vydani. Praha: C. H. Beck, 2002, s. 125.

2 Cm.: Svaton, J., Sirovatka, T. Stat a vefejna politika. Brno, 1995, s. 14 — 18; Pomahac, R. Priivodce vefejnou
spravou. Praha, 1996, s. 144-146.

5 cm.: Trykar, L. Sluzebni pomér statnich zaméstnanct. 1. vydani. Praha: Leges, 2008, s. 11 az 15.

4 Cm.: GrospiC, J. K otdzkdm transformace, reformy a modernizace verejné spravy // Modernizace verejné
spravy v Evropé a Ceské republice. s. 10 - 13.
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BoICTynayi B poau Komekca 3TUKM TOCYAAapCTBEHHbLIX Ciayxamux. OH
rpeaycMaTpuBaj 06s13aHHOCTb XpaHeHMs] KOHQUIEeHIIMATbHOCTH IaxKe I1ocjie
OKOHYAaHMS KOHTpPAKTa TOCYIAPCTBEHHOrO CJIyKallero. 3arpelranoch
BOBJIEUEHME COTPYIHMKOB B KaKMX-I10OO0 acconmauym 1 obIiecTBa, KOTOPhIe
MOTJIM TIOBJAMSITH Ha CAYKOY; 3ampemiannuch mnomapku. Cpeay OCHOBHBIX
37IEMEHTOB IIPaBOBOr'0 CTaTyca roCyJIapCTBEHHOIO CIyKalllero ObLIM 3BaHMeE
(paHr), 3apIuiaTa, mpeMuaJbHble U MMPOABIDKEHME MO cIyk6e. ITo cymecTBy
yKa3aHHbIe HOPMbI JI€ICTBOBAIN BIUIOTh 0 1948 ., mmoc/ie yero crieluajibHble
HOpMAaTUBHbIE aKThbl ObLIV 3aMeHEeHbI 00IIMM TPYIOBbIM 3aKOHOAATETbCTBOM.
B nepuon KOMMYHUCTUYECKOTO peXkyuMa B MOHMMAaHMM CTaTyca CIy>Kalllero
IIPOM3O0IIIM CYyIIeCTBEHHble M3MeHeHMs. Kak OTMeualwT caMy YelicKue
aBTOPHI, cucrema rocygapCTBEHHOM CJTY>KOBI cTaza CITY>KUTD
KOMMYHUCTUYECKOM MapTUM U IIOJIHOCTbIO 3aBUCEThb OT €€ IOJIUTUYECKUX
mpepos’. CrucTemMa «HOMEHKIATYPHBIX JO/KHOCTE» U «ITaPTUMHBIX TUEeK»
TpeboBaia, UTO KaXXObIii TOCYJApCTBEHHBIN CAYKAIIMiI TOKEH CeloBaTh
rnpasmwiaM Kommaptun.

B TpymoBoit Komekc Yexum 1965 r.® O6bUIM BKIIOUEHBI CIIelia/IbHbIe
TOJIOKEHUSI O TOCyAJapCTBeHHbIX ciayxawmux. C 1 gauBaps 1966 r. gelicTBue
TPYAOBOTO 3aKOHOATE/NIbCTBA PAaCHpPOCTPAHMIOCh Ha TOCYdapCTBEHHbIE
OpTraHbl; IIPU 3TOM HaHMMaTeEJIeM SIBJISIJICSI COOTBETCTBYIOIINIA OpPraH BJIACTH,
a He TroCymapCTBO KaK TakoBoe. B pesynbrate 40 JjieT pexuma CTaIn
pesyjbTaTOM 1aboro BOBJIeUEHMS UMHOBHMKOB B pellleHMe 3a7au
yIpaBJeHusI M HeXeJaHUs MPUHUMATh yyacTue B IIpolecce MNPUHSITUS
pemtenuii. Kak ykaspiBaeT §. XapBaHek, ITpaBO M 00SI3aHHOCTh Ha paboTy,

3aKpeIieHHble B COIMaNUCTUUYECKO KOHCTUTYIIMM, CTaau pe3yabTaToOM

> Prucha, P., Mrkyvka P., Skulova, S. Vybrané kapitoly ze spravni védy. Brno, 1993. s. 12.
¢ Zakonik préce ¢. 65/1965 // URL: www.zakonyprolidi.cz/cs/1965-65
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paspacTaHus aIMMHUCTpalMuM U co3gaHus psiga  Hed(pdeKTUBHbBIX
YUpEKIEeHMIA .

B koHie 80-x Yexuss Hauana mpouecc nameHeHui. P. ITomoxau u O.
BumiakoBa IIOJUepKUBAIoT, 4yTOo «pedopMma TrOCyZapCTBEHHOM
aIMVHUCTpALIM CTajla HEOThEMJIEMOJ YaCThIO IepeMeH»®. B mepBbie rojibl
repexojia K PbIHOYHOI 3KOHOMMKE CO3JaHMe TPaskIaHCKOM CIysKObI Kak
MHCTUTYTA TOCYJapCTBa B MU3BECTHOM Mepe UTHOPUPOBAIOCH, [TIOCKOJIbKY 3TO
He CUYMTAJIOCh CTpaTermueckumM Borpocom. Tem He meHee, B 1993 r. ObuI
TOJITOTOBJIEH MPOEKT 3aKOHA O IPaXAaHCKOJ C/Iy>k0e, 0lHAaKO 3TO HUYEM He
OKOHYMJIOCh, ITOCKOJIBKY MOJIMUTUYECKAS KOAJIULIMS TOTO IIepuoaa CTpeMuiiach
K Inbepanu3anyy 1 6bl1a MPOTUB MODKHOCTENM rpaskJaHCKoi cyskob1. Kpome
TOTO, B IIPOEKTEe MpeayCMaTPMUBAIOCh CJIUIIKOM MHOTIO JIbI'OT U IIPUBUJIETUI
IOl YMHOBHMKOB, He NpPUBEAEHHbIX B COOTBETCTBME C OOSI3aHHOCTSIMMU U
MOJOTYETHOCTBIO.

B coBpemenHoli KoHcTuTynum Yexuu BOIPOCHI TOCYAapCTBEHHO
CJTY>KObI 3aKpeIlyieHbl B camMOM 006IeM mnopsake. B craTtbe 79 mpuBOAUTCS
KpaTKas CCbIJIKA — <«IPaBOOTHOIIEHUS TOCYOAPCTBEHHBIX CIYXKAIUX
MUHMCTEPCTB U OPYTUX OPraHOB YIpaB/JIe€HUS YCTAHABIMBAIOTCS 3aKOHOMY.
XapTusi OCHOBHBIX ITpaB 1 cBo60A, 1991 . yTBep)kaaeT IpaBo paBHOTO JOCTYTIa
K JO/DKHOCTAM CIyXObl. B XapTum Takke AOITyCKAaeTCs OrpaHuuyeHue
OCHOBHOTO ITpaBa YMHOBHUKOB Ha 3a6acTOBKY. CTaThs 44 yCTaHABIMBAET, UTO
3aKOHOM MOTYT ObITh YCTaHOBJIEHbI OIPAaHMUEHMS: [IJIS1 CyIeit U ITPOKYpPOpPOB
— TMpaBa 3aHUMAThCI TMpPeAIPUHUMATENbCKOI U MHOM 3SKOHOMUYECKO

IesITeJIbHOCTBIO U IpaBa, YKa3aHHOro B a03. 2 cT. 20 XapTtuu’; ojs cayskaimx

" cm.: Harvanek, J. a kol. Teorie prava. 2. vydani. Brno : MU Brno, 2006. S. 81.

8 Pomahac, R., Vidlakova, O. Verejnd sprava. Praha, 2002. s. 193.

9 CoryacHo a63. 2 ct. 20 XapTum, rpakaaHe Takke MMEIOT MPaBO CO3[aBaTh IOJUTUUYECKUE TAPTUU U
IIOJINTNYECKMe OBVOKeHUI U O6'I)e,IU/IH9[TbC9[ B HUX.
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OpraHOB  TOCYJAPCTBEHHOM  aIMMUHMUCTpALMM U  TEPPUTOPUATILHOTO
CcaMOYIIpaBjeHMs, 3aHUMAIOIMX OOKHOCTU, OIpede/ieHHble 3aKOHOM, —
KpOMe TOr0, 4 ITpaBa, IpeayCMOTPEeHHOro B ab3atie 4 ct. 27'°. Takum o6pasom,
3TUMM [IpaBaMy YMHOBHUKM He TOJIb3YIOTCSA 110 KOHCTUTYLIMMN.

ITepBoe 3as1B/IeHME O HEOOXOAMMOCTY MPUHSITHS 3aKOHA O TPaskIaHCKOM
CTy>k0e ObLIO cAelaHO IIpaBUTENLCTBOM 3eMaHa B aBrycre 1998 r. mog
BiausHMeM MHeHus (Opinion) EBpokomuccuu. MMHUCTEPCTBY Tpyda U
COIIMATbHBIX BOIIPOCOB OBIO JaHO MOPYUYEHMeE ITOITOTOBUTH IIPOEKT 3aKOHA C
IpeariojaraeMbIM BBeeHleM ero B AeicTBue He paHee cepennubl 2000 r. u
He mo3aHee sHBaps 2002 r. 3aKOHOIpPOEKT O0bUT 0mo6peH IlocTaHOBIEHME
npaBuTenbcTBa N2 1068 ot 1 Hos1O6pst 2000 r. ¥ HampaBjieH B MapjiaMeHT B
nexabpe 2000 r. B Hero 66111 BKIIOUEHBI TOMTPaBKY K 3aKOHY O KOMIT€TEHLIMSIX
1969 r.!! OpHako 3aKOHOMNPOEKT He ObLI NPUHAT I1ap/iaMeHTOM.
MMHUCTEPCTBY TPyAa ObLJIO MOPYUEHO NOATOTOBUTH HOBBIN IIPOEKT 3aKOHA O
IPaXXIAHCKOM CIy;)kOe M 3aKOHAa O [IO/DKHOCTHBIX JIMIIAX MECTHBIX U
perMoHaIbHbIX OPraHOB BJIACTH, HA KOTOPBIX HE PACIIPOCTPAHSIOCH AeliCTBUe
3aKOHA O I'PakIaHCKO CTy>K6€e, OCHOBAHHOTO Ha KOHIIeNu, 60j1ee 6/11M3KOM
K TPYZOBBIM OTHOILIEHUSIM, UeM K OTHOIIIEHUSIM TPaskIaHCKO CITy>KOBbI.

Hakowner, 26 ampeins 2002 r. 6bi1 mpuHST 3aKOoH «O IPOXOKIEHUMN
CJIY>XObI TOCYTapCTBEHHBIMM CAYKAllMMM B aJMUHUCTPATUBHBIX OpraHax U
omiaTe Tpyha 3TUX M APYTUX CIYKaAIMX OPraHoOB yIipaBjaeHus (3aKOH O

cy>k6e)»'%, BOJIBIIMHCTBO €ro IOJIOKeHMIT BBOAUIOCH B JelicTBue 1 SHBaps

10 AG3ar 4 cT. 27 3aKpeIvIsieT IpaBo Ha 3a6aCTOBKY, KOTOPOe rapaHTUPYeTCd Ha YCIOBUSX, YCTAHOBIEHHBIX
3aKOHOM. JTO IIPaBO He DPAaCIpOCTPaHSeTCs Ha CyAei, MPOKYypOpOB, CIYKAIIMX BOOPYKEHHBIX CUII U
BOOPY>KEHHbIX (PopMIMpoOBaHMit 6€30MacHOCTM.

11 Zakon ze dne 8. ledna 1969 o ziizeni ministerstev a jinych tustfednich organu stitni spravy Ceské
socialistické republiky // URL: www.zakonyprolidi.cz/cs/1969-2

12 74kon o sluzbé statnich zameéstnanci ve spravnich uradech a o odménovani téchto zaméstnancu a ostatnich
zameéstnanct ve spravnich Gradech (sluzebni zakon) ¢. 218/2002 // URL: www.zakonyprolidi.cz/cs/2002-218
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2004 r. Jo Bcrymienusi 3akoHa N2 218/2002 B cuiy, IpebbIiBaHME B
roCyJapCTBEHHOM MOJDKHOCTM TIPOAOJIKAIO PeryampoBaTbcss TpymoBbIM
komekcoM. B § 78 TK mpemycmaTpuBauch ocoobie Tpe60BaHMS K KOHKPETHBIM
KaTeropmsiM TOCYIapCTBEHHBIX CIAYKalIMX (OOBEKTUBHOCTb, CEKPETHOCTb,
OTKa3 OT MPUHSATUSI TIOJAPKOB U M30ekaHMe KOHQIMUKTA MHTEPECOB). ITO
[0JIOKeHME TIPUMEHSUIUCh TOJIBKO B OTHOIIEHUM OTPAaHMYEHHOro Kpyra
rOCYJapCTBEHHbBIX CAYXKAIlMX, BKIOYasl TaMOXKeHHble opraHbl. Kpome TOro,
9TU Cy3Kalllyie He MOTJIM ObITh WieHaMM PYKOBOASIIMX M HaI30PHbIX OPraHOB
YAaCTHBIX MPEANPUITUI; OHM He BIIpaBe BECTU YAaCTHYI0 3KOHOMMYECKYIO
nesatenbHocTh®. HoBbiit TK Yexum 2006 r.'* (§ 395) ormennn geiictBue TK
1965 r.; mostomy c 1 stuBapst 2007 r. BOIMPOCHI rOCYIapCTBEHHO CIY>XObI B
11eJIOM perjaMeHTUpYITcd 3akoHom 2002 r. (B pen,.).

CornacHo § 5 3akoHa 2002 r., KOMIIeTeHIIMel CTY>KObI SIBJIsIeTCS 06/1aCTh
IMOJIHOMOYMIAI TOCYJApCTBEHHOTO OpraHa, KOTOpble YCTaHABJIMBAIOTCS
CIIeLMa/IbHBIM 3aKOHOAATEIbCTBOM. IIOHSTIE «KOMIETEHIINS CTY3KObI» B3SITO
3 TPYLOBOrO IpaBa. B COOTBETCTBUM C TOCTAHOBJIEHMEM IIPABUTEIbCTBA N2
85/2003'° B HacTosllee BpeMsl B CUCTeMEe TOCYHAapCTBEHHOTO YIIPaBIeHMUS
HacunTbiBaeTcst 81 cdepa ciry>kObl. Ha mpakTuke 3TO 03HAaYaeT, YTO UMHOBHUK
MOsKeT paboTaTh TOJBKO B paMKaxX TOTO CeKTopa (Hampumep, GUHAHCOB UIN
MeXOYHAPOOHBIX OTHOIUEHMIT), B KOTOPbII OH IOJyuYna Ha3HadyeHue. Kak
OTMeEYaloT MHOI'ME aBTOPbI, IIPeAIoaaraeTcs, YTO BCe YMHOBHUKU SIBJISIIOTCS
CrleqMaJMCTaMu; OAHAKO He YUYMTBIBAETCS, YTO MHOTME TpaXkAaHCKue
cIyKaliye SIBIASIIOTCS JIIOAbMM C IIMPOKMM O0Opa3oBaHMEM U KPYTrOM

MHTEpPecoB, CIIOCOOHBIMM paboTaTb B JIIOOOM MUHUCTEPCTBE WU

13 Pomahac, R. Privodce verejnou spravou. Praha, 1996. S. 26 — 147.
14 Zakon ze dne 21. dubna 2006 zakonik prace // URL: www.zakonyprolidi.cz/cs/2006-262
15 Narizeni vlady, kterym se stanovi obory statni sluzby ¢. 85/2003 // URL: www.zakonyprolidi.cz/cs/2003-85
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rOCyJapCTBEHHOM yupexkgeHun'®. Takum 00pa3oM, TroCymapCTBEHHBbI
CTY>KalllMii JO/KEH BBITIOJMHSITh CBOM OOSI3aHHOCTM OT MMEHU OpraHa, B
KOTOPBIN ObII HA3HAUEH, M B Mpeje/iaX ero KOMIeTeHIMNU. DTO TOJIOKeHMe
MOSKET IIOCTaBUTh IO YIpO3y IMepenBIDKEHMSI II0 CIyKOe KaK CPeacTBO
IpuoOpeTeHMsT OIbITa MJjIsI UX KapbepHOro pocTa. OTO TIOHSTHE
Mpo06jieMaTUYHO eIlle M MOTOMY, YTO B HeM 3aji0KeHa MBbICJIb O TOM, UTO
YMHOBHMK paboTaeT Ha CBO€ PYKOBOJCTBO, OT KOTOPOTO OH ITOJTYUVI
Ha3HaueHMe, a He Ha rOCyIapCTBO B 11€JIOM.

B § 6 3ak0oHa mepeuncieHbl BUIbI AESATEeIbHOCTI, KOTOPbIE CUNTAIOTCS
«ciyx00ii». CriemoBaTeIbHO, OHM HOJDKHBI BBITIOJHSATHCS TPaKIaHCKUMMU
cryxkamymu.  Ciaysk6a  BKIOUaeT B cebs: a) IIOJATOTOBKY ITPOEKTOB
HOPMAaTUBHBIX aKTOB M  OCYIeCTBJI€HMe  T[IOJITHOMOYMII  OPraHoOB
roCyJapCTBEHHO BjacTu; 6) TIOATOTOBKY IIPOEKTOB MeXIYHAPOIHbBIX
IIOTOBOPOB; B) MOJATOTOBKY MPOEKTOB IUIAHOB M ITPOrpaMM; T') yIIpaBJieHue U
PYKOBOICTBO [eSTeJbHOCTbIO TOAYMHEHHBIX OpPraHoOB; M) CO30aHMe U
aIMMHUCTPUpPOBaHMEe UMHGOPMAILIMOHHBIX CUCTEM B TOCYJapCTBEHHOM
yIIpaBJeHuun, €) TOCYOAPCTBEHHYI  CTAaTUCTUKY; K)  yIpaBjeHue
COOTBETCTBYIOIIE} TIJ1aBOJ TOCYJapCTBEHHOTO OI0/)keTa B OTHOIIEHUU
TOCYJAPCTBEHHBIX YUYPEXOEeHUIl M OpUANYEeCKUX JUL, OpUHALJIeKalInx
roCyIapCcTBY; 3) 3alIUTy KOHPUIeHIIMATbHOM nHpOpMaInm; 1) obecrieueHme
000pOHBI CTPaHbI; K) 3alUTYy MHTepecoB Yelickoit Pecry6nky 3a pyoeskoMm;
J1) MIOJIMTUKY CYOCUINIA; M) OpTaHM3alMI0 UCCIeI0BaHMit U Mep 10 Pa3sBUTHUIO;
H) IPUHSATHE YIIPABJIE€HUYECKMX pelleHUi, 0) TOCyAapPCTBEHHbI KOHTPOJIb,
HaI30p MM HaOMIOAeHMe; M) yIpaBjieHue BOIIPOCaMM CIYKObI M OILIAThI

Tpyda CIOyKaluMx; p) VIpaBjieHMe, C) TIOATOTOBKY U COCTaBJIeHME

16 URL: www.fi.muni.cz/katalog2012/obory_html/bc-invs.xhtml.cs
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OCHOBOTIOJ/IATAIONIMX AOKYMEHTOB [Jis JAHHOTO BUIA JesiTeJIbHOCTH, 3a
MCK/IIOUEeHMeM JOKYMEHTOB, KacawIuxcs (u3nveckux uU3MepeHuii,
XUMUYECKMX aHaJU30B, WM KOHTPOJSI, CpaBHEHUSI U OIpedeaeHUs
TeXHMUEeCKMX IapaMeTpOB.

B 3akone 2002 r. 6putM ycTaHOBAeHbI 12 KiaaccoB!’ rocciayskammx. B
TIPWIOKEHMM K 3aKOHY YKa3aHbl KOMIIETEHIIMS UMHOBHMKA U TpebOBaHUS K
ero obpasoBaHupo. Hampumep, umHoBHMK 10 Kjacca ¢ HasHaueHueM —
MMHMCTepPCKuit coBeT (ministersky rada), rocymapcTBeHHbBI coBeT (statni
rada), coBet mpaBuTenbcTBa (vVladni rada) — mokeH OBITH CIIELMAIVICTOM B
cucTeMe NesITeTbHOCTYM MUHMCTEPCTB U I[eHTPaJIbHbIX aJIMUHUCTPATUBHBIX
OpTraHOB WM C HIMPOKMMMU CBSI3SIMU C IPYTUMMM OTpaC/ASIMM yIIpaBlIeHUs 10
Bceii cTpaHe. /laHHOe JIMIIO MO/DKHO MMETh BbICIlee oOpa3oBaHMe YPOBHS
MarucTpaTyphl.

JIJIsT KaK[I0il MTOJIKHOCTYM YCTaHOBJIEHbI MMHMMajbHble TpeOGOBaHMUS B
OTHOILleHMM ob6pasoBanus. Hampumep, mas pedepenta (referent) —
npodeccruoHaIbHO-TeXHMUecKoe o6pa3oBaHme's, mjsi BHICIIEr0 MHCIIEKTOpa
(vrchni inspektor) — Bbicmee mpodeccruoHaaIbHOE 00pa3oBaHMe WA
VHUBEPCUTETCKOE CO CTereHblo 6akanaBpal®. Crapiine uMHOBHUKM (vrchni
ministersky rada, vyssi statni rada, vladni rada gp.) BmpaBe yIpaBiaeHUs
MOJUYMHEHHBIMM HaA OTHeJbHbIX YPOBHSX yIpaBAeHUS aAMUHUCTPATUBHBIM
opraHom, o603HauaTh CJIy>keOHble 3ajaHMs, OpTaHM30BbIBATh, HAIIPABJISTh U
KOHTPOJIMPOBATH BBIIIOJIHEHME CITY>KEOHBIX 005SI3aHHOCTEN, a TaK:Ke OTAaBaTh

00s13aTe/IbHbIE AJIAd UCITOJTHEH M ITpeJITMCaHusd.

17 platova tfida — veu.

18 Zakon o soustavé zakladnich a stfednich S$kol (Skolsky zdkon) ¢. 29/1984 // URL:
www.zakonyprolidi.cz/cs/1984-29

19 Zakon o vysokych Skolach a o zméné a doplnéni dalsich zdkont (zdkon o vysokych $koldch ¢. 111/1998 //
URL: www.zakonyprolidi.cz/cs/1998-111
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Takum ob6pazoMm, 3akoH 2002 r. ObLI HampaBjieH Ha yMeHbIlIeHNe
MOJIUTU3AIMY U TIOBbIIIeHNe TIpodeccroHanM3Ma rocyqapCTBeHHOM CITy>KOBbI.
B cucTeme oTbopa 1 HaliMa Ha CTy>KO0Y MMEIOTCSI HeJIOCTaTKM, XOTS PEKPYTHHT,
Kak ruinyT P. [Tomoxau 1 O. BuajiakoBa, CTpOUTCS Ha IJIaHMPOBaHMM?C,

15 miona 2002 r. B IIpaBurenbctBe Uexum ObLIO co3gaHo ItaBHOeE
yIpaBjieHue rpaxkmaHckoit cayskobl (I'YI'C)2L. TYI'C nmelicTByeT B KauecTBe
OpraHu3aL¥MOHHOTO, KOHLENTYaJIbHOTO, KOOPAVHALIMMIOHHOTO,
LIeHTPAJIM30BAHHOTI0 MCIIOJTHUTE/IbHOTO OPTraHa 110 OTHOILIEHUIO K Pa3JIMYHbIM
acrmekTaM TOCyJdapCTBeHHONM caykObl. [YI'C BbIIOJHSIET C/IeaylOlINe
GYHKIMM: a) MOATOTOBKA IMPOEKTa KaApOBOTO IIaHAa M KOHTPOJb 3a €ro
ocyIiecTBjeHueM, 0) MOJATOTOBKA IMPOEKTOB HOPMAaTUBHO-IIPABOBbIX aKTOB,
KacalolMxcsl pasjuMyHbIX BOIIPOCOB TOCYAAPCTBEHHONM  CIYKObI, 3a
MCK/IIOUeHMeM IIPOeKTOB HOPMaTMBHO-IIPaBOBbIX aKTOB 00 OIuIaTe TPyda; B)
IOArOTOBKA MPOEKTOB  CHEelMAJIbHBIX HOPMATMBHBIX IpennuCaHui,
KacamwIuxcsl roCyIapCTBeHHO CIyXkObl; I') obecrieueHre eInMHOOOPa3HOTO
MOAX0Ja K UCIIOJIHEHUIO U peaiM3aliuy MOJ0KeHUI 3aKOHA, HOPMAaTUBHBIX
aKTOB, MPUHSTBIX [OJISI €ro OCYIIEeCTBJIEHUS U peanm3aluy HOPMATMBHBIX
aKTOB; [I) KOOpAMHALMSI peanusaluy 00pas3oBaTe/NbHbIX MPOrpamMm jisi
YMHOBHMKOB M KaHAMJATOB; €) BeleHMe MHOOPMAIIMOHHON CUCTeMbl OJIsI
OOCTYy>KMBaHMUST JIUI, M HauMcCJIeHMUs] 3apabOTHOI ILIaThl; JaHHAs CUCTeMa
OO/KHA BKJIKOYATh B cebsl peecTp TOCYAApCTBEHHBIX CAYXKAIIUMX M JINII,
TOTOBSIIIMXCS K CJIY>KOe; 3K) MPUCBOEHME PEerucTpalMOHHbIX HOMEPOB ISl
rOCyJapCTBEHHbIX C/IYyKalllMX; 3) BbINIOJHEHME [ApYyruxX (QYHKUUIA B

COOTBeTCTBUM ¢ 3akoHOM 2002 r.%2

20 Pomahac, R., Vidlakova, O. Verejna sprava. S. 25 — 27.

2 Generdlni reditelstvi statni sluzby // URL: www.vlada.cz/cz/urad-vlady/organizacni-struktura/organizacni-
schema-uradu-vlady-cr-65949/

22 73kon Ceské narodni rady o statni kontrole ¢. 552/1991 // URL: www.zakonyprolidi.cz/cs/1991-552
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['VI'C BemeT PeecTp rocygapCTBEHHbLIX CIyKalllMX. PeeCcTp BKIIIOYAET B
cebs ciemyloliye AaHHbIe: a) amMmminio, MUMS U akagemMudyeckoe 3BaHue, 0)
HOMeEp CBUETEIbCTBA O POXKAEHWUN, B) PETUCTPALIMOHHBI HOMeP CTy>Kalllero,
) TOJDKHOCTh TOCYAApPCTBEHHOIO C/IY’Kalllero; A) AaTa Hadajia M OKOHYAHMS
CJTY>KeOHBIX OTHOIIIEHMIA, €) TUII CJTY>KObI; 3K) 00/1aCTh CTY>KEOHBIX QYHKIINIA; 3)
opraH, B KOTOPOM CJTy3Kalll1i1 BBIIIOJIHSIET CBOIO paboTy.

ITo manHbpiIM MuHbuHa Yexuu, B HACTOSIIEe BpeMsl UYMCJIO IITATHBIX
COTPYAHMKOB, HA KOTOPBIX pacpoCcTpaHsieTcs aeicreue 3akoHa N2 218/2002,
cocrasjsieT 50 Thic. uemoBek (0kosio 10,3 % Bcero ammapara yrpasjeHus)s.

B cooTBercTBUM ¢ 3aKOHOM 2002 r. B aAMMHUCTPATUBHOM OpraHe, B
KOTOPOM paboTaloT He MeHee 25 pabOTHMKOB, AO/KEH ObITh 0Opa30BaH
merapTamMeHT KaapoB. [lemapTaMeHT OOJKeH obecrneurBaTh peann3aluio
OpraHM3allMOHHBbIX  ACIEeKTOB  CJIYXKObI, 3aHMMATbCS  TPYAOBBIMU
OTHOIIEHUSIMM TOCCIYXKAIlIMX M APYTrMX PabOTHUKOB B paMKaxX HTaHHOTO
opraHa. Eciu memapTramMeHT He CO3[1aH, ero BBIIIOJHSIOTCS delapTaMeHTOM
KaZpOB BbINIECTOAIIero opraHa Binactu. I'YI'C gBisieTcsl memapTaMeHTOM
KaJIpOB OJISI LIeHTPAJIbHbIX aAMUHUCTPATUBHBIX OPraHoOB.

I Kaxkoit rocymapCcTBeHHOM CTPYKTYpbI ['YI'C yTBepskgaeT KagpoBblit
IJIaH, KOTOPBIM YCTaHAaBAMBAET: a) YMCJIO CHY)KEOHBIX TOJKHOCTEN mJIsT
rOCYIAapCTBEHHBIX CHAYXKAIIMX, KIaCCUPUIIMPyeMbIX Ha OCHOBEe IIIKajbl
3apabO0THOI TUIAThl; 6) YMCJIO CIYKEOHBIX MOJKHOCTEN IS PYKOBOASIIMX
rOCyIJapCTBEHHBIX CAYXKAIIMX, KaacCUPUIIMPyeMbIX Ha OCHOBEe IIKaJIbl
3apabOTHOI IIJIaThl; B) 00bEM CPeNCTB, BbiIe/sieMbIX Ha 3apab0THYIO IUIATy
rOCyJapCTBEHHbBIX CAYXKAIlMX OPraHOB IOCYJAAapCTBEHHONM BJIACTU; T) YMUCIIO

HOSI/ILU/IIZ, BbIAEeJI€HHbIX HJIs JIn1, MMpoxooAamnx IMOATrOTOBKY B

23 URL: www.mfcr.cz/cs/o-ministerstvu/verejne-diskuze
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aIMMHUCTPATUBHBIX OpraHax, KiaaccuuUMpyeMbIX Ha OCHOBE IIKaJIbl
3apabOTHOII IIJIaThl; 1) 00BEM CpeNICTB, BblAeASIEeMbIX Ha 3apab0OTHYIO ILIATy
CTa’KepOB M KaHIMIATOB Ha CJIY>KOY B TOCYIapCTBEHHBIX OpTraHax.

[TOTOJIOK  UYMC/IEHHOCTM IIepCOHajla IO  OTAEJbHBbIM  4YacCTsIM
rOCyIJapCTBEHHOrO VIIpaBjeHMs] ObLI yCTaHOBJAeH B IlocTaHOBIEeHUMU
[IpaBuTenbcTBa «O KOHTPOJIE 3a CPeaCTBAMM, PACXOAyeMbIMM Ha 3apabOTHYIO
IJIaTy M PEe3epBHYI0 OIUIATy CIYKeOHOM [esTeIbHOCTM B OMOMKETHBIX U
HEKOTOPBIX APYIUX OPTaHMU3ALMSIX U yUpeskaeHusax» 1995 r.%4 IIpaBuUTeIbCTBY
ropyyasoch 3a(MKCHMPOBATh IMpelesbl LMITATHOIO COCTaBa M CpeJCcTBa Ha
3apaboTHYIO MIaTy. B O0mkeTe MmpeaycMaTpyBagach MakKCHMMaJlbHasl 001ast
CyMMa CpeJiCTB Ha 3apabOTHYIO IUIATY U OPYTrMe BHIILIATHI 3 BBIIIOJTHEHHYIO
paboTy, HO He YyKasbIBaeTcsl o00Omiee uucao ciayxkammx. Jo 1997 r.
IIPaBUTEJIbCTBO BBITIOJIHSVIO 3TO IIOCTAHOBJIEHME, OTPAaHUYMBASL CYMMY,
MCIIO/Ib3YEMYIO [OJIs1 OO PEeHMsI CIYKalMX 3a CUeT COKpaIlleHMSs IITAaTOB, 10
3% ot obmiero ¢oHaa 3apmiatel opranmusanum. C 1997 roga npaBUTEIbCTBO
OTKAa3aJIOCh OT 00S13aTeILHOI'O COOJII0AEeHMSI SKOHOMUM Ha 3apabOTHOI I1aTe,
eC/IM YUCJIEHHOCTD IIepCOHasia COCTaB/Isia MeHee 97% OT BepXHero Ipejena.
o 2003 r. pyKOBOACTBO Ka)KOOr0 OpraHa roCygapCTBEHHOTO YIIpaBJIeHUS
BEJI0 CBOI0O COOCTBEHHYI0O KOMIIbIOTEPM30BAHHYIO CHCTEMY IIITaTa
COTPYOHMKOB, 3HAUMTE/JbHO 3aTPyAHSBIIYIO MOJACYET YMCJIEHHOCTU
rnepcoHana. B Hacrosimee BpeMsl UMC/I€HHOCTb MepCOHajia M 3aTpaThl Ha
IepcoHas KOHTPOJUPYIOTCS MuHucTepcTBOM (prHaHcoB. B I[TocTaHOB/IEeHUNM

IIpaButenbctBa N2 289/20022° ycraHaBIuBaeTcss 06B€M M CIIOCOOBI

24 Narizeni vlady o usmeérnovani vyse prostfedkii vynakladanych na platy a na odmény za pracovni pohotovost
v rozpoCtovych a v nékterych dalSich organizacich a organech ¢. 48/1995 // URL:
www.zakonyprolidi.cz/cs/1995-48

%5 Narizeni vlady, kterym se stanovi rozsah a zpusob poskytovani idaju do Informac¢niho systému o platech .
289/2002 // URL: www.zakonyprolidi.cz/cs/2002-289
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MpeACcTaB/JeHuss AaHHBIX O MHOOPMALIMOHHON CUCTEMBI CIYKObI U
3apaboTHOI I11aThI?®, KoTOpas Obl1a BBegeHa MunHuctepctsom B 2002 1. ITo
HOBOJ cucteMe MuHKUcTepcTBOM (PMHAHCOB 00pabaThHIBAETCS OKOJIO
TOJIOBUHBI OIOMKETHBIX pasmenoB. CucremMa CTPOUTCS Ha OOBIYHOM
COBMECTMMOM IIpOrpaMMHOM  oOOecIieueHMM [JIsS  BeJeHusT  IITata
COTPYOHMUKOB. MMHMCTEPCTBO TpyJa Ha OCHOBe 3aKOHOB O (QoHAax
3apabOTHO IUIaThl ¥ MMHMUCTEPCTBO (DMHAHCOB Ha OCHOBE I'OCYIaPCTBEHHOTO
6romkeTa 0becIieunBaloT pacXoI0BaHye CPEACTB B YCTAaHOBJIEHHBIX ITpeesiax.
OpHako BO BHYTPeHHEN CUCTeMe KOHTPOJISI MMeeTCs ellle psili HeJOCTATKOB,
KOTOpbIe HaMepeBalTCSl YCTPAaHUTh B HOBOM 3aKOHe 0 (DMHAHCOBOM ayJuTe.
B 3akoHe O Tpa)kOaHCKOV CJIykOe MpeaycMOTpeHa cXeMa, HpUMeHeHMe
KOTOPOJi TO/DKHO 00eCceunTh YyCuaeHue 1 Mpo3pavyHOCTb Mep KOHTPOJIST Hafl
YJCIEHHOCTBIO IITAaTOB M 3aTpaTaMM, a MMEHHO: MOJATOTOBKY €XerogHOTO
IJIaHa KaJpoBOro obecreueHus:, IMOAPOOHO OMMCHIBAIOIIETO UMCIEHHOCTD
IepcoHasa, IpMpaBHEHHbIe K [OO/DKHOCTSM UYMHBI, COOTBETCTBYIOIIME
OKJIa[IbI, LIeHTPaJIbHYIO MH(OPMaILMOHHYIO CUCTEMY, HOBYIO
OpraHM3aIMOHHYIO CTPYKTYPY, a TAKKe peecTp nepcoHasia.

CornacHo § 17 3akona 2002 r., auilo, KOTOpoe ob6paliaeTcsi B
nmucbMeHHOV dopme sl mpMeMa Ha TMOATOTOBKY K CIyKOe (3asiBUTEIb,
KaHIUOAT) [OO/KHO VIOBJIETBOPSATH CJAEOYIONIMM YCJIOBUSIM: a) OBbITh
rpaskgaHMHoM Yemickoii Pecrry6imku?’; 6) 6bITh He Mojioke 18 jieT; B) GbITh
TOJIHOCTDIO JeeCIOCOOHBIMM; T) HE MMETb CYAMMOCTH; 3TO YCI0BME He OyeT
CUMTATbCS BBITIOJIHEHHBIM B CJTydae, ecjiy JIMITYy IIpeIbsiBJIEHO OOBUHEHME B

COBepIleHUM MTPeCTyIJIeHUs A0 TeX Iop, ITOKa OHO He OyAeT 0TO3BaHO, MO0

26 URL: https://www.isss.cz
27 74akon o nabyvani a pozbyvani stitniho obcanstvi Ceské republiky ¢. 40/1993 // URL: www.zakony-
online.cz/?s148 &q148=all
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ecau JUIO OBLIO OCYKZEHO BOIIPEKM IIPaBOBBIM HOPMaM; M) 3aBEpPIIUTb
OCHOBHYIO BOEHHYI0O MM aJbTEPHATMBHYIO CIYKOy, JIMOO TpaskgaHCKYIO
CIyK0y B CJlydae, €CiaM 9TO NPUMEHMMO K 3asBUTENI0; €) IIOJIY4YUThb
obpa3oBaHMe, HeOOXOAMMOE JIJISI OCYIIECTBIEHMS CTY>KeOHOM IesITeTbHOCTH,
B TOM YMCJIe 3HAaHME MHOCTPAHHOTO S3bIKa WM APYIMX OOOCHOBAHHBIX
npodecCcMOHaIbHBIX TPeOOBaHMI, YCTAHOBJIEHHBIX aJMUHUCTPATUBHBIM
OpraHOM HAaCKOJbKO 5TO HEOOXOAMMO [Jisl BBIIOJHEHUS CITYKeOHBIX
00s13aHHOCTEJ1; 3XK) COOTBETCTBOBATh TPEOOBAHMSIM IO COCTOSIHUIO 3TI0POBbSI*.

3asBUTE/Ib MOXET ObITh JOIYILEH K IOATOTOBKE K CIY3KOe, JIXIIb I0C/Ie
IIPOXOKIEHMS CIIelaJIbHOTO KOHKYPCHOro 0T60pa. OObsIBIeH e O KOHKYpPCe
Ha IMOATOTOBKY K CJIY>KO€e JO/KHO ObITh MyOIMUHBIM. OHO TOJIKHO CONEePsKaTh
cIeyoInyo nHGOPMAaINIo: a) IIpeIBapuUTe/IbHbIe YCIOBUSI B COOTBETCTBUM C
§ 17, 6) IO/KHOCTHBIE 00SI3aHHOCTY TOTO IIOCTA, A/ 3aMelleHNs] KOTOPOro
OymeT MpoOXOOUTh ITOJrOTOBKA, B) TPEOOBAHMS AJIS1 IIOTEHIIMAIBHOIO JOCTYIIA
K KOH(pMIeHLIMaNbHOM MHDOpMAIMM B COOTBETCTBUM C COOTBETCTBYIOIIMMMU
IIPaBOBBIMM HOPMaMM, €CIM 3TO OymeT HeoOXOAMMO IJisI OCYILEeCTBJIeHMS
CJIY’KeOHBIX 00SI3aHHOCTEN OOJIKHOCTM, IJIsS 3aMellleHus KOTOpoii Oymer
OCYILIeCTBJISATHCS MOATOTOBKA??, I) oxkmumaeMas 3apaboTHas IiaTa BO BpeMms
IIOATOTOBKM K CIOyKOe, 1) oxXupaemasi 3apaboTHas IulaTa B CjIydae
Ha3HavYeHMs 3asIBUTEIS Ha CJIYKOY, €) JaTa, K KOTOPOii 3asiBieHye O IpueMe
Ha MOATOTOBKY K CTy3KO0€e MO/DKHO OBITh IPEeCTAB/IEHO B COOTBETCTBYIOIINIA

OpraH.

28 Smeérnice Ministerstva zdravotnictvi o posuzovani zdravotni zp tsobilosti k praci, ve zn éni sm érnic
Ministerstva zdravotnictvi CSR ¢. 17/1970 ve V éstniku MZd CSR, o zm éndch v posuzovani zdravotni zp
usobilosti k préci ze dne 21. kvétna 1970, jak vyplyva ze zm én a dopln éni provedenych vyhlaskami ¢. 487/1991
Sb., €. 31/1993 Sb. a zdkonem ¢. 61/2000 // URL: www.guard7.cz/files/pdf/smer mz_67-049.pdf

29 Zakon ze dne 11. Cervna 1998 o ochrané utajovanych skute¢nosti a o zméné nékterych zdkont // URL:
www.zakonyprolidi.cz/cs/1998-148
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3agBUTeNb 00513aH JI0Ka3aTb CBOE COOTBETCTBME TpPebOBaHMSIM,
yKa3aHHbIM B § 17, rocygapCTBeHHOMY OpraHy IIyTEM MpeaoCTaBIeHUS
COOTBETCTBYIOIIMX JOKYMEHTOB MJIM UX HajIeskallle 3aBepeHHbIX Kormmit® mpu
rojave 3asiBieHMSI O IIpyeMe Ha IIOJITOTOBKY K ciysk6e. COOTBETCTBME
YCUIOBUIO 00 OTCYTCTBUM CYAMMOCTM HO/DKHO OBITh IIOATBEPSKIEHO
COOTBeTCTBYIOIIEl Bbimuckoi (§ 11 3akoHa «O6 YrojsoBHOM perucTpauymn»
1994 r.%!), KoTOpas moJKHA ObITh BbIJaHa He ITO3JHee ueM 3a TpU Mecsiia 10
MoJauy 3asiBJIeHMSI.

AIMVHUCTPATMBHBI OpraH [OO/DKeH HeMeIJeHHOr0 YBeIOMMUThb
3asiBUTeJieli, KOTOpble He BBIINOJHWIM IIpedBapuUTe/ibHble YCIOBMUS,
yKasaHHbIe B § 17, B MMCbMeHHOM opMme, M yKa3aTb NPUUMHY, II0 KOTOPOJ
OHM He MOIYT Yy4aCTBOBaThb B KOHKypce. [IpMemMHasi KOMUCCUS [OOJDKHA
IpoBecTM cobeceloBaHMEe C 3asBUTeJeM, KOTOpPble COOTBETCTBYIOT
3asIBJIEHHbIM TpeboBaHusIM. CobecemoBaHMe OJKHO KacaTbCSl BOIIPOCOB,
CBSI3AHHBIX C KPYIrOM CJY>KEOHBIX BOIIPOCOB, KaCalOLIMXCS TO¥ TOJISKHOCTH,
IOJIs 3aMelleHMsI KOTOpPOil OyJieT MPOXOAUTh MOATOTOBKA, a Takke HaBbIKOB
BJIaJIEHUS] MHOCTPAHHBIM SI3BIKOM, €CJIM 9TO HEOOXOAMMO.

CobecenmoBaHye MOXKeT ObITb 3aMEHEHO MJIM OOIOJHEeHO IMMCbMEeHHbIM
9K3aMeHOM. PyKoBoauTesib yupekaeHUsI OO/DKeH YCTAaHOBUTH ITPUKA30M
cofepskaHue 0OIleii 4acTM 3TOro 5K3aMeHa, a agMMHUCTPATUBHBINA OpraH
IOJIKeH 3aKpeluTh B CrielaIbHOM aKTe Co/iepsKaHe 0COOeHHOI YaCTy 3TOTO
MCITbITAHMSI.

[TpueMHass KOMMUCCHUSI OOJDKHA COCTOSITb M3 TpexX UYIeHOB, KOTOpbIe
HA3HAUalTCS UM OT3bIBAKOTCS aJMMUHUCTPATMBHBIM OpPraHoM W3 4McCIa

rOCyJapCTBEHHBIX CTY’KaIIMX, KOTOpble pab0oTal B TOM rocopraHe, KOTOPbIi

%0 URL: www.zakonyprolidi.cz/cs/1992-358
31 URL: http://www.zakonyprolidi.cz/cs/1994-269
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00BsIBMJI KOHKYypcC. T'ocymapcTBeHHble CIyKallle, KOTOpble paboTaioT B
IerapTaMeHTe KaJpoB, KaK IIpaBUIO, OO/DKHBI OBITh UJe€HaMM TaKoOii
ripuemMHoi komuccenn (§ 18 3akona 2002 r.).

[Tocsie 3aBepiieHust cobeceoBaHMS MPUeMHasi KOMUCCHUSI COCTaBJIsIET
CIIMCOK 3asiBUTeJIeli B MOpsSaKe, B KOTOPOM OHM 3aBepIIMIM KOHKYPC.
CoOTBeTCTBYIOLINIT OpraH 00s13aH MpoMHPOPMMUPOBATh 00 ITOM 3asiBUTEJIEN B
M1CbMeHHOJ (popMe.

[Tosuuyu, OOCTUTHYTBIE B  pe3yjbTaTe  KOHKYpCa,  [OJIKHBI
MpegoCTaBUTh 3asIBUTENII0 IIPAaBO ObITh AOIYIIEHHBIM K IIOJITOTOBKE KO
ciyxoe. Eciu 3asiBuTeNib ¢ 060jiee BBITOJHBIM MECTOM SIBHO He IIPOSIBJISIET
3aMHTEPECOBAHHOCTM B IpMUeEMe Ha MOATOTOBKE K CIy)KOe, TO TaKoe IpaBo
IepexXoauT K CJIeoyIolleMy U3 3asiBUTeJIeil B COOTBETCTBUM C MeCTaMM, Ha
KOTOPBIX OHM 3aBepPIINIY KOHKYPC.

Ha ocHoBanuu § 19 3akona 2002 r. mpmMeMHass KOMUCCUS MOKET TakxkKe
3aBepIIMTbh KOHKYPC, 3aBUB, YTO HM OAMH U3 MPETEHIEHTOB He MOAXOIUT
OIS TIpMeMa Ha IMOATOTOBKY K CJIy>kKOe; B TaKOM cTydyae, 00bsIBJSIETCSI HOBBI
KOHKYPC.

CornacHo § 20 3akoHa 2002 r., KOHKYpPC He TPOBOOUTCS, €C/IU JIUILIO,
KOTOpOe OTBevaeT MpenBapUTeIbHBIM YCJIOBUSIM, YKa3saHHBIM B § 17 u B
CIelMaJbHbIX aKTaX O JOCTYIe K KOH(PMIOeHLMaAbHOI MHbopMalunu?, a
TaK’ke KOTOpble BBIMOJHSIIM 00s13aHHOCTM wieHa [IpaBuTenbcTBa, IlanaTsl
rpencTaBuTesieil mnapjaaMeHTa WM ceHatopa IlapiameHTa B TeueHUe
MOCJeIHMX YeTbipex JIeT, MOJ/KeH ObITh Ha3HaueH Ha PYKOBOSIIYIO
IO/DKHOCTD B 3apy0esKHOM TroCyIapCTBEHHOM opraHe. Kpome Toro, KOHKypC

He MPOBOANUTCS B OTHOILIEHUM TOIKHOCTe B CoBeTe KomMucCcuM T10 1eHHBIM

32 Zakon ze dne 11. ¢ervna 1998 o ochrané utajovanych skute¢nosti a o zméné nékterych zakont // URL:
www.zakonyprolidi.cz/cs/1998-148
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oymaramM, ecJM  COOTBETCTBYMWOIIee  ¢u3Muyeckoe JUIO  OTBeYaeT
rpeJiBapUTe/IbHbIM YCIOBUSIM, YKa3aHHBIM B § 17 (1) 1 B crieliMaJbHbIX aKTax
0 IOCTYIIe K KOH(puaeHLMaabHO! MHPOpMaLIMNA.

ITogroToBKa K CciIy:kOe 00bYHO 3aHMMaeT 12 wmecsieB. CpouHbIe
TPYAOBbIE OTHOIIEHUSI MO/IKHBI, KaK IIpaBUIO, OBITb YCTAHOBJIEHBI C
3asIBUTEJIEM C LIeJIbI0 MIOATOTOBKMU K CJIy>k0e. TpéxmecsTuHbIi UCIIbITATe/IbHbIN
CPOK J0JIKEeH ObITh YAaCThIO CPOKA ITOJITOTOBKM K CTysKOe. [Tepno moAroTOBKA
K CITy’K0€ MOKeT ObITh COKpallleH WIM MPOIJIEeH C COIJIacus 3asBUTEJIS MJIs
MOJITOTOBKM K CJIyXOe. PykoBomguTenb KaHAUZATa, I10J, PYKOBOJCTBOM
KOTOPOTI0 OyIeT MPOXOAUTh MOATOTOBKA K CTY3KOe, TAK’Ke MOKET IIPeIJIOKUTD
rOCOpPTaHy COKPaTUThb MM IIPOIJIUTh IePUOJ, ITIOJATOTOBKY K CITy>KOe.

[ToaroToBKa KaHAuaaTa Ha CAYKOY ITOJMKHA KOHILIEHTPUPOBATHCS Ha
OCBOEHMM OCHOB IIPOXOXAEHUSI CIYXKObl Ha MTODKHOCTU TOCCTYKOBI, [IJIST
3aHSITUSI KOTOPOJ IIOArOTOBKA BedeTcsl. IIoATrOoTOBKAa K CayKOe SBIISETCS
BBITNIOJTHEHMEM PabOThI, 38 OCYIIECTBIEHME KOTOPOJ KaHAMUIAT MMeeT IIPaBo
Ha MojTyuyeHue 3apaboTHOI TIaThI.

[ToaroToBKa K CJTY>kKO€ He OCYIIeCTB/ISIETCS B C/IyUasix, yKasaHHbIX B § 20
— B OTHOIIEHMM JIUI], KOTOpble HAXOAUIUChb B TPYAOBBIX OTHOIIEHUSIX
rOCYIapCTBEHHOI CIY>KObI B KpasiX ¥ MYHUIIUIIAJIMTETAX He MeHee Tpex JIeT
IO KOHKypca, a ux mpodeccuoHasbHas KBaam@uKauyus ObUIa IPOBEpeHa
9K3aMEeHOM B COOTBETCTBMM C CITel[aIbHbIMM IIPABOBBIMM aKTaMM >,

Kangupmatr m uiia, KOTOpble MMEIOT IIPAKTUUeCKuit OITbIT paboThl B

COOTBETCTBYIOIIEN cdhepe roCcyJapCTBeHHOI CJTYKObI B

33 Cm. Taxke: Vyhlaska Ministerstva vnitra o ovéfovani zvlastni odborné zptisobilosti zaméstnanct obci, kraju,
hlavniho mésta Prahy, méstskych ¢asti hlavniho mésta Prahy a okresnich uradu, osob stojicich v Cele
zvlastnich orgdnu zfizenych na zakladé zvlastnich zdkonu a predsedu komisi, kterym byl svéfen vykon
prenesené pusobnosti, (vyhldska o zvlastni odborné zpUsobilosti) ¢. 345/2000 // URL:
www.zakonyprolidi.cz/cs/2000-345
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HeIpaBUTEJbCTBEHHBIX OPTaHM3alMsIX MM YaCTHOM CEKTOpe, MO KpaliHeit
Mepe, B TeUeHMe TpeX JIET ¥ COOTBETCTBYIOT TpeOOBaHMSIM, YKa3aHHbIM B § 17,
MMEIOT IIPaBO COABaTh 5K3aMeH MJIs1 OIIpelesieHus] TOro, obyiamaeT Ju
KaHOMOAT HeoOXOAMMBIMM 3HAHUSIMM M OOCTATOYHO JIM IIOATOTOBJIEH [IJIS
COOTBETCTBYIOIIEN JODKHOCTU. DK3aMeH T0JIKeH COCTOSITh U3 IMMCbMEHHOM U
YCTHOJ YacTeil; OHU JOJKHBI IPOBOAUTHCS B OVH J€Hb. JK3aMeHalMOHHbIN
KOMMTET MOXeT IPUHSTh pelleHre O TOM, UTO IIMCbMEeHHas ¥ YCTHasl 4aCTu
3K3aMeHa MOTYT IPOBOAUTHCS B pa3HbIe JHIA.

o MCTEUEeHMS CpoOKa CpOYHOTI0 TPY0BOTO IOroBopa
HeIoCpeCTBEHHbI HAYa/JIbHMK KaHAMIAaTa BMeCTe C ero pyKOBOAUTEJIEM
IIOJDKEH TIpefCTaBUTh B COOTBETCTBYIOLIMI OpraH [IOK/JIa[ C OLleHKOM
KaHAUIaTa, KOTOPbIM OO/DKEH BKIIKOYATh 3aKIKUYEeHVEe OTHOCUTEJIbHO TOrO,
TIOITOTOBJIEH JIV KaHAMUAAT JIJIs pab0ThI Ha JOJIKHOCTH, IJ1sI 3aHSITUSI KOTOPOit
OH MNpPOXOANUJ MOAroTOBKY. COOTBETCTBYIOIIMI OpraH HAOJ/DKEH O3HAKOMMUTD
KaHAMOaTa ¢ JaHHOM OLIEHKON M, IO 3aIIpocy, 00s13aH BbIIATh 3aBEPEHHYIO
KONMIO NOoKaama. Ecim KaHouaar HaMepeH MPOMTU 3K3aMeH, TO IOCOpraH
00s13aH TaKKe IepecaTh AOK/Ia/ B 9K3aMeHaIMOHHbIII KOMUTET.

l'ocygapcTBeHHbII oOpraH o00si3aH IMO3BOJUTh KaHAMAATY CHAThb
IIO/DKHOCTHOM 3K3aMeH, yKasaB [aTy ero InpoBeneHus. Ecin umernTcs
MIPEISITCTBUS 110 paboTe, KOTOPbIE He TTO3BOJISIIOT KaHAMIATY IIPOTY TaHHbI
3K3aMeH B YCTAHOBJIEHHYIO ATy, epuo, ero TPyAOBbIX OTHOILIEHU TOJIKEeH
OBITH IPOJJIEH TaK, UTOOBI OH MCTEKAJI IT0 MCTeUEHMM OJHOTO KaJleHAapHO
HeZe/u OT JaThl, KOTOpas OblIa Ha3HAUeHA KaK JaTa IMPoBedeHMs] 9K3aMeHa,
TI0CJIe TOT'0, KaK IPeISITCTBUS JJIsl 3TOr0 ObLIM YCTPaHEeHbI, OMHAKO He 6oJiee
6 KaJleHgapHbIX Mecs1iieB. [ocynapcTBeHHbI Oprad 006s13aH Ha3HAUMUTD AaTy,

MeCTO M BpeMda IIpoBedeHusa OO/DKHOCTHOIO 3K3aMeEHa, CCl)OpMI/IpOBaTb
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9K3aMeHallMOHHYI0 KOMMCCUIO UM B TIMCbMEHHO! ¢opme IIPUTTACUTD
KagaupaTta. Kauaumar gosskeH ObITh IIPUIJIAIIeH He MeHee yeM 3a 3 Hemeln
IO OaThI [IPOBEIeHUS SK3aMeHa.

OJK3aMeHalLlMOHHbIA KOMMTET BbIJAET CepTU@UKAT O IIPOXOKIEHUU
IO/IDKHOCTHOIO 5K3aMeHa WM ero 4acTyu; OH 00s3aH HampaBUTh 3STOT
cepTudMKaT B COOTBETCTBYIOIIMII TOCYyJAapCTBEHHBIV oOpraH. JlaHHBII
rocoprad [IOJDKEH He3aMeIJIMTeJIbHO MOOCTaBUTh STOT cepTudukar B
KaHOUIaTy.

OK3aMeHALMOHHbIN KOMUTET OOJI)KeH COCTABUTh IMCbMEHHBIN OTYET O
Heclaye  OO/DKHOCTHOIO — 3K3aMeHa, KOTOpPbIM  HaIlpaBjsIeTCsl B
COOTBETCTBYIOIIIMII  OpraH. [TomyunB  oTuer, rocopraH  JOJDKeH
He3aMe[JINTeJIbHO ero KaHaupaarty. Eciu KaHaupaT He CHAET 5K3aMeH WM
OOVH M3 ero 5TaloB, TO aJMMHMCTPATUBHLIN OpraH, Ha OCHOBAHUU €ro
IIMCbMEHHOTO 3aIIpoca, pa3pellaeT cAavyy IIOBTOPHOIr'O 3K3aMeHa UJIM OJHOT0
U3 ero sramoB. KaHaumaT mOo/kKeH MMeThb IpaBO Ha IIOBTOPHYIO Caauy
IOJIKHOCTHOTO 3K3aMeHa, HO TOJIbKO OAMH pa3. 3aIpoc O Iepecaayve O0/IKeH
ObITh IMOJAH B COOTBETCTBYIOIIMII B TeueHMe MSITUM KajJeHIapHbIX OHEN C
MOMEHTA TIOJyYeHMsI OTueTa O Hechaude; B MPOTUBHOM (CJydyae, IMpPaBoO
TIOBTOPHOM CIauM 3K3aMeHa MM ero 4aCcTu OOJDKHO CUUTATHCS UCTEKIIUM.
[ToBTOpPHBI 5K3aMeH MOKET OBbITh ITPOBEIEH He paHee YeM uepe3 TPy MecsIia.

B cenTsiope 2001 r. mpaBuUTeabCTBOM ObLI co3AaH OTaesn opraHmu3alum,
yIipaBjieHUs KajpaMu U TpodeccruoHabHOM IIOATOTOBKM PabOTHMKOB
rOCyJapCTBEHHBIX yupexkaeHuit. B ero pamkax ObuT co3gaH HMHCTUTYT
rOCyIapCTBEHHOIO YIIpaBaeHMsI 11 Pa3paboTKM CTpaTerMy U MeTOS0IOTUH,
a TaKke KoopAauHaLMM 0O0pa3oBaHMUsI U NMpodeccUMOHaTbHON IOATOTOBKM B

IIEHTPAJIbHBIX TOCYAAPCTBEHHbBIX OpraHax. 3akoH 2002 r. peryaupyer r1aBHbIe
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komreTeHuuy 3toro MHcturyta (8 89-94). MHCTUTYT Takke TIOTOBUT
MOTEHIMA/TbHBIX KaHAUIATOB (KOTOpPble MOIYT OBbIThb TIPaKIAHCKUMMU
CAYKAIIMMM UM 4YaCTHBIMMU JIMIIAMM) OJIS1 3arojnHeHus1 "demckux"' KBOT EC.
[IpodeccnonanbHOe 00yueHMe OObIYHO ObOecrieumBaeTcsl U (UHAHCUPYETCS
COOTBETCTBYIOIIMMU MUHUCTEPCTBAMMU.

Takum obpasom, npuHsaTue 3akoHa 2002 r. SBMWIOCHh MO3UTUBHBIM
IIaroM, HampaB/JIeHHbIM Ha COMVDKEHMEe YeIICKOM CUCTeMbI TpaskgaHCKO
CJIY3KOBI C cucTeMoli cTpaH-uieHoB EC, Kak ITOJUepKMBAIOT CAMM UEIICKMe
aBTOpbhI’®. Ha ero ocHoBe HEOOXOAVMO PELIUTEIbHO IIPeOHOoeTh XOTS
npo6sieMbl IOA6Opa M HaiiMa IlepcoHaja ¥ KOH(IMKTA MHTEpecoB>,
MOSIBUTCSI  BO3MOXHOCTh ITOBBICUTb ypOBEHb IpodeccuoHanusMa u
YMEHBIINUTb KOPPYIILMIO B YEIICKOM IrpaskaaHCKol CTyKOe.

B 2007 r. B Yexum HauvamaChb MOJepHU3ALMS TOCYAapPCTBEHHOIO
yrpaBjaeHus. llesbio CTajo IIOBBIIIEHME Yy4yacTUsI OOIeCTBEHHOCTU B
yIIpaBjeHUM U CHIsKeHMe 01opoKpaTun. IToctaHoBeHneM I[IpaBuTenbCcTBa OT
22 asrycta 2007 r. 6pU10 co3gaHo Biopo mo BoOIpocaM rocyaapCTBEHHOTO
yrpaBieHus®®. IIpaBUTeNbCTBOM ObLT yTBepKmeH VYcraB biopo®’. Ero
npencenateseM ObI HazHaueH MMHUCTP BHYTpeHHUX Hej. Biopo Hauaso
SHePIUYHO (YHKIMOHMPOBATh. B YaCTHOCTHM, OHO pa3paboTajio IIPOEKT
«YMHasa agMmuHuctpaiusi», Crparermio Ha 2007-15 rr. «3ddekTuBHOE
rOCyJapCTBEHHOE  VIpaBJieHMe U  TOCYHapCTBeHHas  CIyk6a»®. B

cooTrBeTcTBUM C IlocTraHoBineHueM IIpaButenbctBa oT 20 mwoiasa 2011 r. «O

% URL: www.mfcr.cz/en/statistics/national-reform-programme/report-on-implementation-of-the-national-
10069

35 Cm.: Biriukov P. On the principles of regulation of legal entities in the EU law // MexxnyHapogHO-IIpaBOBbIe
yteHusd / oTB. pen. I1. H. Buprokos. — Boponex: BI'Y, 2014. — Bein. 12. C. 27-41

3% URL: www.mvcr.cz/clanek/gremium-pro-regulacni-reformu-a-efektivni-verejnou-spravu-538991.aspx

37 Statut Grémia pro verejnou spravu // URL: www.mvcr.cz/soubor/statut-gremia-07122011-doc.aspx

38 Efektivni verejnd sprava a pratelské verejné sluzby . Strategie realizace Smart Administration v obdobi
2007-2015 // URL: www.mvcr.cz/clanek/modernizace-verejne-spravy-49614.aspx?q=Y2hudW09Mw%3D%3D
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3aBepiieHuu pedopMbl TOCYAApPCTBEHHOro ympaBiaeHusi» B 2012-13 rr.
IIPOBEeJeH psii, MepOIIPUSITUI II0 COBEPIIEHCTBOBAHMIO ILI€HTPAJIbHOTO
arapaTa rocciayskObl.

Takum obpasom, mgeicTByiomasi B Yexum cucrtema orbopa M Haiima
MOXKET rapaHTMPOBATh MPOBeJeHNe KOHKYPCa Ha OCHOBE KpUTepUs Ae/TOBBIX
KauecTB, HeOOXOOMMBIX IJIsI IIpMieMa Ha IpakJaHCKYI0 CIY>K0Y. B 3ToM cMbIciie
OHa COOTBETCTBYeT HOpPMaM rocyaapcTB-wieHOoB EC, XOTSI mpeacToOuT
YperyamMpoBaTh CjAeOyIOIIMe BOIIPOChI: HEOOXOAMMOCTb YIOPSIIOUYEHMS
OIIEHOK ¥ OLIEHKM JIeJIOBBIX Ka4eCTB KaHAMIATOB Ha I'PaKIAHCKYIO CIYKOY,
OTCYTCTBME CyAeOHOTO Haa30pa Haj MOPSIIKOM ITOCTYIUIEHMS Ha CIyKOy, a
TaK’Ke CaMOYIIPaBCTBO IIpM OTKa3e KaHAuIaTaM B IIpyeMe Ha OCHOBaHUU
OymyIiero HecoOIOIeHUS TeMOKPaTUUEeCKUX MMPUHIIUIIOB, BOIJIOIIEHHbBIX B
KoHCcTUTYIMM, Wim OyOyIero HEBBINOJHEHMS TO/DKHBIM 00pasoM CBOMX
obsi3aHHOCTel.  Bo3MoOkHO, OymeT  1eJiecooOpasHbIM  IIPOBeJEeHMe
00s13aTeJIbHOTO  OOyYeHMUSI B  Nepuof,  <«IOATOTOBKM»,  YMEHbIIUTCS
IIPOTEKLIMOHMUCTCKUII TI0 OTHOWIEHMI0O K MMEWIIMMCI TI'PakgaHCKUM
CIVKAIIMM ~ XapaKTep CUCTEMbBI, €CaM 3allojJHEHMEe BaKaHCUil Oymer

CI0CcO6CTBOBATh MOIEPHM3ALIMN UEIICKO IPpakIaHCKO CITYsKOBI.
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IOJIKHBI COCTaBJSITh IO 2 CcaHTUMeTpa; CHOCKM odopmisioTcss 10-m

mpudTOM.
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