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YACTS I. MEXKITYHAPOJTHOE U EBPOIIEMICKOE ITPABO

SOME ASPECTS OF THE FIGHTING AGAINST THE CYBERCRIME IN THE EU

PAVEL BIRIUKOV™

Abstract. The article deals with different aspects of the Fighting against
the cybercrime in the EU. The larger part of the article is devoted to the Cyber
security strategy of the EU. Implementing Measures are also described. . Main
attention is paid to the coordination between NIS competent authorities/CERTS

and law-enforcement bodies.

Keywords: EU; the European Cybercrime Centre; EU-agencies;

implementing measures; mutual legal assistance; joint investigation teams.

Introduction

The Internet and more broadly cyberspace has had a tremendous
impact on all parts of society. Our daily life, fundamental rights, social
interactions and economies depend on information and communication
technology working seamlessly. An open and free cyberspace has promoted

political and social inclusion worldwide; it has broken down barriers between

" Doctor of law, professor, head of the chair of international and European law of the Voronezh State
University
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countries, communities and citizens, allowing interaction and sharing of
information and ideas across the globe; it has provided a forum for freedom
of expression and exercise of fundamental rights, and empowered people in
their quest for democratic and more just societies—most strikingly during
the Arab Spring.

For cyberspace to remain open and free, the same norms, principles
and values that the EU upholds offline, should also apply online.
Fundamental rights, democracy and the rule of law need to be protected in
cyberspace. Our freedom and prosperity increasingly depend on a robust and
innovative Internet, which will continue to flourish if private sector
innovation and civil society drive its growth. But freedom online requires
safety and security too. Cyberspace should be protected from incidents,
malicious activities and misuse; and governments have a significant role in
ensuring a free and safe cyberspace. Governments have several tasks: to
safeguard access and openness, to respect and protect fundamental rights
online and to maintain the reliability and interoperability of the Internet.
However, the private sector owns and operates significant parts of
cyberspace, and so any initiative aiming to be successful in this area has to

recognise its leading role.

1. EU-Cybersecurity strategy: general provisions
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In February 2013, the Commission adopted a Communication on Cyber
security strategy' which outlines the EU's vision on how to enhance security
in cyberspace and sets out the actions required.

The European Cybercrime Centre was established on 28 March 2012 on
the basis of Communication on a European Cybercrime Centre?. The Centre,
which started operations in January 2013, acts as the focal point in the fight
against cybercrime in the Union and should have four core functions. It
should: a) serve as the European cybercrime information focal point; b) pool
European cybercrime expertise to support Member States; ¢) provide support
to Member States' cybercrime investigations; d) become the collective voice
of European cybercrime investigators across law enforcement and the
judiciary.

Having conducted a feasibility study on the creation of such a centre?,
at the request of the Council*, the Commission proposes a European
Cybercrime Centre (hereinafter—EC3), which will be part of Europol and act
as the focal point in the fight against cybercrime in the EU. This
Communication drawing on the feasibility study outlines the proposed core
functions of the European Cybercrime Centre, explains why it should be
located in Europol, and how it can be established. Resource implications will
however need to be further assessed and provided for the principle of
subsidiarity, it is proposed that the EC3 should focus on the following major

strands of cybercrime:

I Cybersecurity Strategy of the European Union: An Open, Safe and Secure Cyberspace //
http://www.ec.europa.eu/dgs/home-affairs/e-library/documents/policies/organized-crime-and-human-
trafficking/cybercrime/docs/join_2013_1_en.pdf

2 Brussels, 28.3.2012. COM(2012) 140 final

® Feasibility study for a European Cybercrime Centre, Final Report, February 2012.

4 Council Conclusions concerning an Action Plan to implement the concerted strategy to combat
cybercrime, 3010th General Affairs Council meeting, Luxembourg, 26 April 2010.
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(i) Cybercrimes committed by organised crime groups, particularly
those generating large criminal profits such as online fraud;

(ii) Cybercrimes which cause serious harm to their victims, such as
online child sexual exploitation; and

(iii) Cybercrimes (including cyber-attacks) affecting critical
infrastructure and information systems in the Union®. Considering the ever-
evolving nature of cybercrime, there should also be scope for taking action
both in response to Member States’ requirements and to deal with the
emergence of new cybercrime threats facing the Union.

The EC3 should have four core functions:

a) Serve as the European cybercrime information focal point

A information fusion function would ensure information collection on
cybercrime from the widest array of public, private and open sources,
enriching available police data. It should gradually bridge current gaps in the
information available from the communities responsible for cyber-security
and for tackling cybercrime. The information gathered would concern
cybercrime activities, methods and suspects. It serves to improve both
knowledge of cybercrime and its prevention, detection and prosecution, and
to encourage appropriate links between law enforcement authorities, the
Computer Emergency Response Team (CERT) community and private sector
Information Communication Technology (ICT) security specialists. The
sharing of information needs to respect confidentiality agreements and rules

between different parties.

> As defined in Council Directive 2008/114/EC of 8 December 2008. This Directive is currently under
revision, the EC3 would take into account further developments.
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The information fusion function would also be useful for improving
cybercrime reporting and information sharing. The Commission would like
Member States to make it a requirement that serious cybercrime offences be
reported to national law enforcement authorities®. This would enable
national police services to provide information on serious cybercrimes more
consistently to the EC3 which, in turn, would disseminate this information so
that colleagues in other Member States would know if they are working
towards the same target and benefit from each other's information in
investigations.

The aim is to broaden the information picture on cybercrime in Europe
over time so as to produce high-quality strategic reports on trends and
threats, to become knowledgeable on the basis of comprehensive crime
figures and to improve operational intelligence from an information base
which draws on a variety of sources.

b) Pool European cybercrime expertise to support Members States in
capacity building

The EC3 should assist Member States with expertise and training to
curb cybercrime. The primary focus is on law enforcement, but training
should also be offered to the judiciary.

Existing initiatives from Europol, CEPOL and the Member States would
be streamlined following a thorough needs analysis in order to ensure better
coordination and complementarity. This training should range from in-depth
technical expertise to broader capacity building for police officers,

prosecutors and judges to tackle cybercrime casework.

¢ Such as the ones listed in Articles 3 to 7 of the tabled draft Directive on attacks against information
Systems // COM(2010)517 final, 30 September 2010.
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A cybercrime desk should be created to exchange best practice and
knowledge, and to engage with and respond to queries from Member States
and international law enforcement authorities, the judiciary, the private
sector and civil society organizations, for example, in the case of cyber
attacks or new forms of online scams.

It should support the activities of, and render advice to, cybercrime
expert groups, including the European Union Cybercrime Task Force and
experts in combating online child sexual exploitation. It should also
establish cooperation with the developing network of cybercrime centres of
excellence, such as 2Centre, and the research community. The EC3 should
also help Member States in their efforts to develop and deploy an online
cybercrime reporting application, based on agreed standards, to link
reporting  streams from a  variety of actors (companies,
national/governmental CERTS, citizens etc.) to national law enforcement
bodies and from national law enforcement bodies to the EC3.

The EC3 should engage with and facilitate exchange of best practice
across the criminal justice community and law enforcement field. Effective
involvement of the judiciary in tackling cybercrime is of paramount
importance for improving the prosecution of serious cybercriminals across
the Member States.

¢) Provide support to Member States' cybercrime investigations

The EC3 should provide operational support to cybercrime
investigations, for example, encouraging the establishment of cybercrime
Joint Investigations Teams and the exchange of operational information in

on-going investigations.
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It should also provide high-level forensic assistance (facilities, storage,
tools) and encryption expertise for cybercrime investigations.

d) Become the collective voice of European cybercrime investigators across
law enforcement and the judiciary

Over time, the EC3 could act as a rallying point for European
cybercrime investigators, providing them with a collective voice in
discussions with the ICT industry and other private sector companies as well
as with the research community, users' associations and civil society
organisations on how to better prevent cybercrime and to coordinate
targeted research activities.

The EC3 would be the natural interface to Interpol's cybercrime
activities and other international police cybercrime units. It could also
coordinate input into ongoing initiatives on Internet governance and the
UN's open-ended intergovernmental expert group on cybercrime.

The EC3 should also collaborate with organisations such as INSAFE15
in the delivery of public awareness campaigns, updating them in response to
changes in cybercrime identified by the Centre’s analysis with a view to
encouraging prudent and safe online behaviour.

The European Cybercrime Centre should be part of Europol, located
within its existing structures. This carries distinct advantages. Europol has a
recognised role amongst Member States and other stakeholders, including
Interpol and international law enforcement authorities, and already has a
mandate to deal with computer crime’. The core business of Europol is to

help achieve a safer Europe for the benefit of all citizens, by supporting EU

" European network of Awareness Centres promoting safe, responsible use of the Internet and mobile
devices to young people.
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law enforcement authorities through the exchange and analysis of criminal
intelligence.

The Commission suggests establishing an EC3 Programme Board
within the governance structure of Europol, which would be chaired by the
Head of the EC3. This instrument would give other stakeholders, such as
Eurojust, CEPOL, Member States, as represented by the EU Cybercrime
Taskforce, ENISA and the Commission, the possibility to bring in their
respective  know-how, without creating unnecessary additional
administrative burden. The Board could act to drive accountability for the
delivery of EC3 cybercrime activities and thus would ensure that they are
carried out in partnership, recognising the added expertise and respecting

the mandates of all stakeholders.

2. Implementing Measures

The EC3 should ensure a coordinated response to cybercrime, not only
enabling joint working between EU agencies, but also serving as a single
European point of contact in this field.

a) Member States

The key aim is to assist Member States' in the fight against cybercrime.
The EC3's cybercrime helpdesk and deliverables, such as more focused threat
analysis and better informed operational support will benefit cybercrime
investigators across Europe. The EU Cybercrime Taskforce would ensure
representation of Member States' concerns on the EC3 Programme Board.
Moreover, Member States' will need to continue to make necessary
investments in their national structures to fight cybercrime, so as to have

adequate interfaces for interaction with the EC3.
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b) European agencies and other actors

Relevant agencies, notably Eurojust, CEPOL and ENISA, as well as the
CERT-EU, would be directly involved in the activities of the EC3 not only
through their participation in the Programme Board, but also through
operational cooperation where relevant and taking into account their
respective mandates.

¢) International partners

In its quest to develop into the European cybercrime information focal
point, the EC3 should become a valuable interlocutor for international
partners on cybercrime matters. The EC3 should, in partnership with Interpol
and our strategic partners around the globe, strive to improve coordinated
responses in the fight against cybercrime and ensure that law enforcement
concerns are taken into account in the further development of cyberspace.

d) Private sector, research communities and civil society organisations

Building trust and confidence between the private sector and law
enforcement authorities is of utmost importance in the fight against
cybercrime. Consolidating Europol’s work with existing and new partners,
the EC3 should build trusted networks and information exchange platforms
with industry and other actors such as the research community and civil
society organisations. These should facilitate cross-community information
sharing on a range of issues, including early warning of cyber threats, and
collaborative “task force” style responses to cyber attacks and other types of
cybercrime.

The EC3 should also contribute to wider efforts of private sector

companies with substantial digital assets, such as banks and online retailers,
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to fight and better protect against cybercrime and to minimise vulnerabilities
in developing technologies.

It is in the mutual interest of law enforcement authorities and the
private sector to arrive at a better measurement of the cybercrime landscape
in real time as well as to strive for more effective dismantling of cybercrime
networks via an enhanced detection of new modi operandi and the swift
arrest of cybercriminals.

The European Cybercrime Centre will act as the focal point in Europe's
fight against cybercrime; by pooling expertise, supporting criminal
investigations and promoting EU-wide solutions, while raising awareness of
cybercrime issues across the Union. As such, the Centre would contribute to
the safeguarding of an open Internet and the legitimate digital economy, and
to the protection of Europe's online citizens and businesses.

Cyber incidents do not stop at borders in the interconnected digital
economy and society. All actors, from NIS competent authorities, CERTs and
law enforcement to industry, must take responsibility both nationally and at
EU-level and work together to strengthen cybersecurity.

The EU should safeguard an online environment providing the highest
possible freedom and security for the benefit of everyone. While
acknowledging that it is predominantly the task of Member States to deal
with security challenges in cyberspace, this strategy proposes specific actions
that can enhance the EU's overall performance. These actions are both short
and long term, they include a variety of policy tools7 and involve different
types of actors, be it the EU institutions, Member States or industry.

The EU vision presented in this strategy is articulated in five strategic

priorities, which address the challenges highlighted above:
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—Achieving cyber resilience;

—Drastically reducing cybercrime;

—Developing cyberdefence policy and capabilities related to the
Common Security and Defence Policy (CSDP);

—Develop the industrial and technological resources for cybersecurity;

—Establish a coherent international cyberspace policy for the European
Union and promote core EU values.

As different legal frameworks and jurisdictions may be involved, a key
challenge for the EU is to clarify the roles and responsibilities of the many
actors involved.

Given the complexity of the issue and the diverse range of actors
involved, centralised, European supervision is not the answer. National
governments are best placed to organise the prevention and response to
cyber incidents and attacks and to establish contacts and networks with the
private sector and the general public across their established policy streams
and legal frameworks. At the same time, due to the potential or actual
borderless nature of the risks, an effective national response would often
require EU-level involvement. To address cybersecurity in a comprehensive
fashion, activities should span across three key pillars—NIS, law
enforcement, and defence—which also operate within different legal

frameworks:

3. Coordination between NIS competent authorities/CERTSs, law

enforcement

1. National level
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Member States should have, either already today or as a result of this
strategy, structures to deal with cyber resilience, cybercrime and defence;
and they should reach the required level of capability to deal with cyber
incidents. However, given that a number of entities may have operational
responsibilities over different dimensions of cybersecurity, and given the
importance of involving the private sector, coordination at national level
should be optimized across ministries. Member States should set out in their
national cybersecurity strategies the roles and responsibilities of their
various national entities.

Information sharing between national entities and with the private
sector should be encouraged, to enable the Member States and the private
sector to maintain an overall view of different threats and get a better
understanding of new trends and techniques used both to commit cyber-
attacks and react to them more swiftly. By establishing national NIS
cooperation plans to be activated in the case of cyber incidents, the Member
States should be able to clearly allocate roles and responsibilities and
optimise response actions.

2. EU level

Just as at national level, there are at EU level a number of actors
dealing with cybersecurity. In particular, the ENISA, Europol/EC3 and the
EDA are three agencies active from the perspective of NIS, law enforcement
and defence respectively. These agencies have Management Boards where
the Member States are represented, and offer platforms for coordination at
EU level.

Coordination and collaboration will be encouraged among ENISA,

Europol/EC3 and EDA in a number of areas where they are jointly involved,
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notably in terms of trends analysis, risk assessment, training and sharing of
best practices. They should collaborate while preserving their specificities.
These agencies together with CERT-EU, the Commission and the Member
States should support the development of a trusted community of technical
and policy experts in this field.

Informal channels for coordination and collaboration will be
complemented by more structural links. EU military staff and the EDA cyber
defence project team can be used as the vector for coordination in defence.
The Programme Board of Europol/EC3 will bring together among others the
EUROJUST, CEPOL, the Member States31, ENISA and the Commission, and
offer the chance to share their distinct know-how and to make sure EC3’s
actions are carried out in partnership, recognising the added expertise and
respecting the mandates of all stakeholders. The new mandate of ENISA
should make it possible to increase its links with Europol and to reinforce
links with industry stakeholders. Most importantly, the Commission’s
legislative proposal on NIS) would establish a cooperation framework via a
network of national NIS competent authorities and address information
sharing between NIS and law enforcement authorities.

3. International level

The Commission and the High Representative ensure, together with
the Member States, coordinated international action in the field of
cybersecurity. In so doing, the Commission and the High Representative will
uphold EU core values and promote a peaceful, open and transparent use of
cyber technologies. The Commission, the High Representative and the

Member States engage in policy dialogue with international partners and
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with international organisations such as Council of Europe, OECD, OSCE,
NATO and UN.

Major cyber incidents or attacks are likely to have an impact on EU
governments, business and individuals. As a result of this strategy, and in
particular the proposed directive on NIS, the prevention, detection and
response to cyber incidents should improve and Member States and the
Commission should keep each other more closely informed about major
cyber incidents or attacks. However, the response mechanisms will differ
depending on the nature, magnitude and cross-border implications of the
incident.

If the incident has a serious impact on the business continuity, the NIS
directive proposes that national or Union NIS cooperation plans be triggered,
depending on the cross-border nature of the incident. The network of NIS
competent authorities would be used in that context to share information
and support. This would enable preservation and/or restoration of affected
networks and services.

If the incident seems to relate to a crime, Europol/EC3 should be
informed so that they—together with the law enforcement authorities from
the affected countries—can launch an investigation, preserve the evidence,
identify the perpetrators and ultimately make sure they are prosecuted.

If the incident seems to relate to cyber espionage or a state-sponsored
attack, or has national security implications, national security and defence
authorities will alert their relevant counterparts, so that they know they are
under attack and can defend themselves. Early warning mechanisms will
then be activated and, if required, so will crisis management or other

procedures. A particularly serious cyber incident or attack could constitute
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sufficient ground for a Member State to invoke the EU Solidarity Clause (Art.
222 of the Treaty on the Functioning of the European Union). If the incident
seems having compromised personal data, the national Data Protection
Authorities or the national regulatory authority pursuant to Directive
2002/58/EC should be involved.

Finally, the handling of cyber incidents and attacks will benefit from
contact networks and support from international partners. This may include
technical mitigation, criminal investigation, or activation of crisis

management response mechanisms.

Conclusion

This proposed cybersecurity strategy of the European Union, put
forward by the Commission and the High Representative of the Union for
Foreign Affairs and Security Policy, outlines the EU's vision and the actions
required, based on strongly protecting and promoting citizens' rights, to

make the EU's online environment the safest in the world.
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®OOPMbI NPUHYIUTEJILHOTI'O U3BATHUS HHOCTPAHHOY COBCTBEHHOCTU

AHIIPEN JIAHEJIbSIH™

AHHOmMauus. MexdyHapoOoHoUl npakmuke u38eCmMHbl pasiuutvle Gopmol
NpuHyouUmenbHo20 U3ssMmust UHOCMPAHHOLI co6CmeeHHOCMu:
«HauuoHausauus», <«3Kcnponpuauus», «pekeusuuus», «KOH(I)L{CKCZL{M}I» u ap.
IIpu omcymcmeuu uemkoz20 u sICHO20 onpedeyieHUss NpPaso8oz20 COO0EPHCAHUE
OaHHBIX NOHAMUS UX 00BeduHsem O00HO topuduueckoe codepicauue: Julo,
ocyuiecmensioujee  UHBECMUUUOHHYK) 0essmelbHOCMb 8  YCI08USX UYH020
2ocydapcmea, He 00OP0OBOIbHO, A BbIHYHOEHHO JUWAEMCsl CBOUX KANUMAI08 U
dusudeHdos. B nocnednue decsmunemus Habawdaemcs meHOeHUUss pocma
KOCBEHHbIX (POPM HAUUOHANU3AYUU UIU IKCNpOnpuauuu, Komopsle 03Hauawom
CKpblmoe, nocmeneHHoe 8MopyceHuUe 8 NPaso co6CMBEHHOCMU, YUMo YMeHblUaem

UEHHOCMb UuHeecmuuuu.

Knwueevie cnoea: HauuoHa usauusd, I3Kcnponpuauus, KOCBEHHAA

HAYUoOHaIU3ayus, 20cy0apcmeeHHuili cysepeHumem, KoMneHcauus,

nojiumuuyecKkue pucku.

FORMS OF FORCED REMOVAL OF FOREIGN OWNERSHIP

DANELYAN ANDREI*

" aHenbsH AHMpelt AHApeeBUY — AOLEHT Kadeapbl MeXIYHAPOIHOIO YaCTHOrO Ipasa JMUIIjIoMaTu4ecKoi
akagemun MUJI PO, k.10.H., moreHT, danel1@mail.ru
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Abstract. International practice there are various forms of force dremoval
of foreign ownership, “nationalization”, “expropriation”, “requisition”,
“confiscation” and others. In the absence of a clear and explicit definition of the
legal content: the person performing investment activities in conditions of a
foreign state, not willingly, but were forced to forfeit their capital and dividends.
In recent decades, there is a tendency of growth of indirect forms of
nationalization or expropriation, which means hidden, gradual invasion of the

right to property, which reduces the value of the investment.

Keywords: nationalization, expropriation, nationalization in direct, state

sovereignty, compensation, political risks.

[Tpo6sieMbI HaLMOHA/IM3AI U " OPYIux aHAJIOTUIHBIX
NIPUHYOUTENbHBIX (QOPM  U3BIATUSI MHOCTPAHHON COOCTBEHHOCTU W
MHOCTPAHHbIX MHBECTUIIMI, HMKOTJA HE TepsUIM CBOEI aKTYaJbHOCTU WU
OCTAIOTCSl aKTyaJIbHBIMM KaK B Poccuu, Tak ¥ BO MHOTMX IPYTUX CTpaHax. U
0cob0 m06aB/I0, UTO B OYIyIIEM B YCIOBUSIX INIOOQ/JIbHBIX, PETMOHATbHBIX,
HAI[MOHAJbHBIX YKOHOMMYECKMX KaTaKAM3MOB BO3MOXHOE IIpUMEHeHMe
HaIMOHAAM3AIMM, SKCIPONpUalNM, KOHPUCKALUY, PEKBUSUIIUM U OPYTUX
M3BECTHBIX, a TO ellle HEM3BECTHBIX, GOPM JIMILIEHMS TTPaB Ha COOCTBEHHOCTH
He TO YTO He MCK/IIYAIoTCsS, a, HaoObopoT, ycuiuBaeTcsl. TakoBa Jiormka

B3aMMOOTHOIIIEHU rocygapcCrtsa u 613Heca.

" Danelyan Andrei— Associate Professor of Private International Law of the Diplomatic Academy of the
Russian Federation, Ph.D., associate professor,danel1 @mail.ru.
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[IpakTHUeCcK POBHO MATHIOECAT JIeT Ha3al BbIlILIA B ¢BeT KHura I. E.
BunkoBa «HammoHanusaumusi ¥ MeXAyHapoOgHoe TIipaBo». Bce 3Tu
oecsITUJIETHs] 3Ta KOHIIeITyajdbHasl [OJjsI CBOEro BpeMeHM MoOHoTrpadus
OCTaeTCd eOVHCTBEHHBIM PYCCKOSI3bIYHBIM MCCJIeJOBAHMEM TaKOro poAa B
OaHHOJ Hay4yHO-IMpakTuueckoil cdepe. B cBoeit kuure I'. E. Bunkos pan
orpejesieH/e HalMOHAIM3allMM B OOIIeM CMbIC/Ie, Ha3BaB ee KaK Iepexof
YaCcTHOM COOCTBEHHOCTM B TOCymapCTBeHHYI0. OOBbeKTOM HalMOHaIM3alUn
MOXKeT ObITh 4YacTHasT COOCTBEHHOCTb COOCTBEHHBIX M MHOCTPAHHBIX
rpakaaH, a Takke Juil 6e3 rpakpgaHcTBa. CoBpeMeHHasi (Ha Haudaaa
IeCTUAECATBIX FO0B MPOILIOro Beka — A.[l.) JOKTpUHA MeXIYHAapOOHOTrO
rnpaBa cuuraeT, Kak nmmcan [. E. BwikoB, UTO HaumMoHaIM3aLMs,
SKCIIpONpUaLMs U Apyrue IOA0OHbIe MM Mepbl M3BSITUS MHOCTPAHHOM
COGCTBEHHOCTM He IBJISIOTCS HapyIIeHreM MeXXAyHapOo HOro mpasal.

Ho 3a mociegHue moJjiBeka MHOTOe M3MEHWIOCh B TEOPUM U IIPAKTUKU
MeKIYHApOIHOTO MpaBa OTHOCUTEIbHO HallMOHAAM3aluu U APyrux hopm
MIPUHYIUTEbHOTO U3bSITUSI MHOCTPAHHOI COOCTBEHHOCTM.

MexayHapogHO-IIpaBOBas HayKa He CTOsJIa HA MeCTe, B TOM UuCJie U B
uccienyemMoit  061acTi. M3yueHne 3BOJIOIMM  MEXOYHApOAHOTrO
MHBECTUIIMOHHOIO IIpaBa IIOKa3bIBaeT, YTO OCOOEHHOCThIO TOCTIeIHUX
oecSITUIETHUI SIBJISIETCS TO, UTO O0Jiee aKTUBHO IIPUMEHSIIOTCS He IIpsIMble, a
KOCBEHHbIE, TaK Ha3bIBaeMble Moj3yure (OpMbl MPUHYAUTETbHOTO U3BSITHUS
MHOCTPaHHOJ COOCTBEHHOCTMN.

CerofHsg mpM MaCCMPOBAHHOM [OITyCKe KPYITHOTO MHOCTPAHHOTO
Karurtana B Poccuio u gpyrue ctpanbl CHI' BO BeCb pOCT BCTaeT BOIIPOC O

MyOJMYHBIX MHTEpecax U obeclieueHMM IIpUOpuUTeTa OOIIecTBa U

' T.E. BuikoB. HaumoHansanus 1 MeXIyHapoaHoe npaBo. M.,1962. C.45-47.
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rocy/apcTBa B 1IeJIOM, ero 6e30I1acHOCTM M CTaOMIbHOCTHU, KaK TOTHA Xe B
mectumecaToie roabl XX B. Ho B oTamume OT Tex BpeMeH Ipobjema
oboCTpsieTcs elle M TeM, UTO B pe3yjabTaTe IJIYOOKO 3IIeIOHMPOBAHHOIM
TIOJINTUKYM 3aIlaJHbIX KOMIIAHMI IO CIAUSHUIO M TIOIJIOLIEHUI0 BenyIIuX
HAllMOHAJIbHBIX MPEeNIpUsITUIA MNPOUCXOOUT He TOJIbKO IIoTeps IieJIbIX
oTpac/ie, HO ¥ yTpaTa BCEro TEeXHOJIOTMUYECKOro IIOTeHlMala U Jaxke
HaLIMOHA/JIbHOTO CyBepeHuTeTa.

TeMIIbl TIpUBIeYEeHUS MHOCTPAHHBIX MHBECTULIMIT B Poccuio u gpyrue
crpaubl CHI' mpuBOAST K VYBEJIMUYEHMIO KOJMUYECTBA MEXIYHAPOIHBIX
MHBECTULIMOHHBIX CIIOPOB, CBSI3aHHBLIX B TOM UNCJE C TPUHYOUTEIbHBIM
U3BATUEM MHOCTPAHHBIX MHBECTULIMI. DTO TOrOa, KOrla MHOCTPAaHHBLIM
MHBECTOpPAM B COOTBETCTBUM C HALMOHAJbHBIMU 3aKOHOAATENbCTBAMU U
3aK/JIIOYEHHbIMM  MEXAYHAPOAHBIMM  MHBECTUIIMOHHBIMM  JOTOBOPaMM
co3/aHbl 0oJiee BBITOJHbIE TIOJOXKEHME B HACTYIMBIIMX UM BO3MOKHBIX
criopaXx ¢ o00s13aTe/lbHbIM IIPUBJIEUEHMEM MEXIYHAPOIHO-apOUTPasKHOTO
MexaHu3Mma. UTo BIIOJIHE YpeBaTO /19 HAllMOHAJ/JIbHBIX MHTepecoB Poccum u
Ipyrux crpaHd ConpyskecTBa.

HatmoHanusanumsl 4acTo CBsI3aHa MOJUTUYECKUMMMU PUCKAMM B CTpaHax
C HEYCTOMYMBO MOJUTUUYECKON U SKOHOMUUECKOM CUCTeMaMM KaKOBbIMMU, B
IIPUHILIMIIE, SIBJISIIOTCSI, B TOM WJIM UMHOM cTermeHu, Bce crpaHbl CHI. Puck
BCerga MNPUCYTCTBYET B MHOCTPAHHOM WHBECTUIIMOHHON IeSITe/IbHOCTH,

SIBJISIETCS ee XapaKTepI/ICTI/IKOf/’I. Camast BaKHas KaTeropmusa puckKoB, KOTOpPbIe

2 Bosuecenckas H.H. TTporiecc riobamm3anyy SKOHOMMKM ¥ MHOCTPAaHHbIE MHBECTULVM (IIPAaBOBbIE aCIIeKThI) //
T'ocymapctBo u 1mpaBo. 2006. N25. C.67; ®apxytauHoB 1.3. MeskayHapoaHOe MHBECTUIIMOHHOE ITPaBo: Buepa,
cerogHs, 3aBTpa // MeXmyHapogHoe IyOJMYHOE M YaCTHOe IpaBo: MHpoOJieMbl M mepcreKTuBbl.Liber
amicorum B yecTb npod. F'anenckoii JI.H.CI16.2008
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HeIloCpeACTBEHHBIM 00pa30M CBsI3aHbI C HAlIMOHAAM3alMell MHBECTULIUI —
9TO HEKOMMepUecKue (ITOJUTUYECKIE) PUCKIA .

B sSHUMKIONEAMYECKOM MOHMMAaHMM  HaUMOHanmu3auus  (aHIL.
nationalization, @paHi. nationalization, HeM. nationalisierung) o3Hauyaer
repexo/i YacTHOJ COOCTBEHHOCTM B COOCTBEHHOCTb TOCYAApCTBa, Hapo[a,
Haluu, T.e. TIIpeBpallleHMre YacCTHOr0 MMYIIeCcTBa B HalMOHAJbHOE
noctosiHue). B ToskoBoMm ciioBape pycckoro s3bika C. M. Oxxerosa Iop,
Hall/OHA/IM3alMeil IOHMMAaeTCs MPUHYOUTE/IbHOEe OTUYYXKIEeHMe, U3IbITUe
co6cTBeHHOCTH®. B caMoM 0011eM Bye 1o, Hal[iOHaIM3aleil ITOHMMAaeTCsT
MU3bITME UMYIIECTBA, HAXOSIIErocsl B YaCTHOM COOCTBEHHOCTHM, U Tlepeaada
B COOCTBEHHOCTh rOCYJapCTBa’.

[lepBbIMM IIMPOKO WM3BECTHBIMM CJAy4dyasiMM HalMOHA/JIM3ALUU B
COBpEMEHHOM ee T[IOHMMAaHUM SBJSIOTCS aKThl HalMOHAJIM3ALUH,
ocyllecTB/ieHHble BO @paHiuM BO BpeMsi Beaukoii ¢dpaHIly3CKOit
oyp>kya3Hoi1 peBosoiiuy B KoHiie XVIII Beka, a 3atrem B 'epmannuu B 1872 1.
Ho oHM He UAyT HM B KaKOe CpaBHEHMe C TeéM, UTO ITPOU3OIIIO B CJIeYIOIIEeM
Beke. VMeHHO Bek XX CTaJl CaMbIM HACBIIEHHbBIM OTHOCUTEIIbHO
HallMOHA/IM3alMM CTOJIeTUEM, KOTOPbIM BOIIEJ B MCTOPUIO LUMBUIMU3ALUN
rJ100a/IbHBIMM, HEBUAAHHBIMM OO0 CUX TIOP, PEBOJIOLIMOHHBIMU COOBITUSIMU
BO BCEM MUpe, COIPOBOXIAIOIIMMUCSI aKTaMM MacCOBOV HallMOHAIU3alUM B
Poccun, BoctouHoii EBpome, Asum u Adpuke, a Takke B JIaTMHCKOI

Amepukn.

5 ®apxyravHoB 1.3, IpuHyauTeIbHbIE (GOPMBI U3BSITUS MHOCTPAHHBIX MHBECTULIMIA: TEOPUS U MPAKTUKA//
BectHuk ®emepasbHOro OIOMKETHOIO yupexxkgeHus: «[ocymapcTBeHHas perucTpalyoHHas majaTa IIpu
MuHucTepcTBe rocTuiumu Poccuiickoit @emepanym». 2012. N23.C.23.

4 OskeroB, C. M. TonkoBblit c/ioBaph pycckoro s3bika: 80 000 cimoB M ¢Gpaseosornuyeckux BbIpasKeHMit /
C. . Oxeros, H. 10. IlIsemoBa. — M.: A3b, 1994. — C. 896.

> Buikos I'.E. Vka3. cou. C.45-47.
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Pa3BuBalolyecs rocygapcTBa Mof BUAOM 3KOHOMMUeCKUX pedopM B
cepequHe MPOIIJOr0 Beka IIPOBOAMIM OUEBUIHYI0 KOHQMCKAINIO
MMYVIIeCTBA MHOCTPAHHOTO MHBECTOPA WM ee HeiCTBUSI ObLIM HallpaB/ieHbI
Ha JIMIleHye TpaB COOCTBEHHOCTM 6e3 COOTBETCTBYIONIel KommneHcaun. Ho
OONBIIMHCTBO  TOCYyHapcTB, IIpM3HaBas  MpaBO  TrocygapcTBa  Ha
HallMOHA/IM3aluio, IIPeaIlpMHUMAIOT Mepbl K  3aliuTe MHTEpPecoB
COOCTBEHHUKOB IIpM €e OCyIlecTBAeHMMu. Takumu MepaMu MOTYT OBbITb,
HarpuMep, TpeboOBaHME O IIpedoCTaBJeHMM ObICTPOI  aJeKBaTHOI
KOMII€HCAlMM 34 HAllMOHAJU3MPOBAHHOE MMYIIECTBO MHOCTPAHIIEeB, OTKAa3 B
NpU3HAaHUM 3a TOCyJapCTBaMM IIpaBa Ha  HaUMOHAIM3UPOBAHHOE
MMYIIeCTBO, HaXOAs1eecs 3a rpaHuiie, u ap.°

B  MWMpoBO#t  IpakTHMKe  BCTpPeYyamwTCs  pasjuMuHble  (POpMbI
HaloHamm3auuu. IlosHasg wiM CIUIOIIHAS HalMOHAJAM3alMUs KPYITHOW U
CpelHelir 4YacTHOI COOCTBEHHOCTM, B TOM 4MCJe, IIpUHAJIJIesKaBIIe
MHOCTpaHHOMY KamuTasry 6si1a rmpoBefeHa CoeTckoit Poccueit B 1918 rony.
Takoro popa TroCymapCTBEHHbIE MEPOIPUITUS TI0 MNPUHYAUTETbHOMY
U3BSITUIO KPYIIHON UM CpefHel IPOMBIIUIEHHOCT CONPOBOXAAJIM TakK
Ha3bIBaeMble HAPOAHO-AeMOKpaTUUeCKye PeBOJIIOIK B CTpaHaxX BOCTOUHO
EBporibl 11ocjie 3aBepiieHns BTopoii MUpOBOi1 BOMHBI.

BbIOOpOUHBbIE aKThl HalMOHAAM3AlMM OTpacjiaeil SKOHOMMKU WIN
OTHe/IbHBIX KPYIIHBIX OOBEKTOB ObLIM IIpoBedeHbl B Mekcuke B 1938r.
(HedTsIHAsT TPOMBIIIIEHHOCTD), B Erunrte B 1956 r. (Cysukuit KaHas), BO

@panumuu B 1982 r. (6aHKOBCKasi cuctema). B AHrium nocie Btopoii

6 Cm.: mog pen.: I.E. Buikos. HanyoHanusatys u MeXXayHapogHoe npaBo. — M., 1962; M.M. BoryciaBcKuii.
MexxmyHapogHOe YacTHOe ImpaBo. — M., 1982.
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MMPOBOJ BOWHBI ObUIM HAaIlMOHAIM3MPOBAHbI yTOJbHAsl, CTaJeUTEHAST U
Ipyrye OTpacin.

HmenHo CoBeTckasi Poccust Obl1a IepBbIM roCyIapCcTBOM, KOTOPOe, KaKk
et k. YaiiT, He TOJIBKO BBEJIO B 00MXO/ COBEPIIEHHO HE3HAKOMOE B TO
BpeMs CJIOBO «HallMOHa/IM3aliMsi», HO M Ha MpaKTHKe M0Kasajao BCeMy MUPY,
UTO 3TO 3HAUMT. bosbiieBucTCKUM aekpetr 1918 r. HalMOHAJIM3UPOBaAJI BCe
bojiee MAM MeHee KpyIIHbIe TIPeAIpPUATUSI B CTpaHe, B TOM UMCIe
MIpUHAJIeKaBIIe MHOCTPAHHOMY KalluTaay’. BrocjieacTBuy B XoHe HOBOIA
SKOHOMMYECKON IIOJUTUKM 3apyOekHble MHBECTOPBI, BeAylIye IIUPOKYIO
MHBECTULIMOHHYIO  [edTe/JIbHOCTb B  Halleili CTpaHe Ha  OCHOBe
KOHIIeCCMOHHBIX COIJIallleHN A, ellle pa3 rmoTepnean guacko.

[Ipyuem B 30-40-e rombl XX B. M3BeCTHble MEXAYHAPOIHbIE
apOuUTpaskHble CYIObl BBIHECAM HOCTATOYHOE KOJMUYECTBO peIIeHuit o
HEeOoOXOAMMOCTHM BBIMJIAThI KOMITEHCALIMM 3alagHbIM KOHIlecCcMoHepaM B 20-
e rogbl BO BpemeHa HOII, Ho CCCP HemByCMBICJIEHHO OTKa3aJCid UX
MUCIIONHATh. IHTepecHO, YTO MHOTMe U3 3amaJHbIXx pUpM, KOTOpble ceituac
BBICTYIAIOT B KaueCTBe MHBECTOPOB Ha TeppuTopum Poccum, B CBOe BpeMs
yXKe JUIININCh CBOUX KalWUTaloB, YTO, KCTAaTH, JIUIIHMI pa3 OOKa3bIBaeT
aKTyaJbHOCTh JaHHOTO Bompoca.?

[loHsaTHE «HALMOHANM3AMsI» TIpuobpeso B Poccum ycroitunBoe
3HauYeHue, HauMHas ¢ 1917, HO camM TepMMH KaK I0pUAMYECKasi KaTeropus He
UCIOJIb30BaJicsl HM B OCHOBAxX I'paXXJaHCKOTO 3akKoHomaTesbcTBa (1961 u
1991 rr.), v B I'paxxmanckom Komekce (I'K) 1964 r. u 3akpenmics B

rpakIaHCKOM IIpaBe TOJbKO ¢ Hauvasa 1990-x rr. Ct. 235 meicTBYIOIIETO

"White G. Nationalization of Foreign Property L., 1961.P. 3.
8 dapxyranHoB U.3., Tpanesunukos E.A. HBecTuiiMoHHoe mpaBo. M., Boatepc KiyBep.2006. C.19-23.
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I'paskIaHCKOTO KoJeKca Poccuiickoii depepann orpejesieT
HaIlMOHAIM3alMI0 KaK «oOpallleHue B TOCYIapCTBEHHYI0O COOCTBEHHOCTD
MMYIIECTBA, HaXOISIIErocss B COOCTBEHHOCTM TPakKAaH U HOPUINYECKUX
JAUl», U YCTaHABIMBAeT HEOOXOIMMOCTb BO3MEIEHMS CTOMMOCTU 3ITOrO
MIMYVILEeCTBA U IPYIUX YOBITKOB COTIacHO CT. 306 KogeKca.

HanyoHanmsanuysg C€ TOYKM 3pEHMS POCCUIICKOTO IIpaBa — 3TO
rOCyJapCTBEHHO-B/JIACTHBIM aKT, HaIlpaBJeHHbIi Ha IPUHYAUTEIbHOE
IpekpalieHye IpaBa YacCTHOM COOCTBEHHOCTM Ha  OIIpeaeeHHbIe
MMYIIECTBEHHbIE KOMIUIEKCHI M (MJIM) IpaBa YaCTHOTO YYacTHUs B OOJISIX U
KaluTajax OpraHM3alyy ¥ BO3HMKHOBEHUM IIpaBa COOCTBEHHOCTM Ha 3TO
MMYIIEeCTBO (IMIPaBO y4yacTus B JOJSIX M KamuTajax) y rocygapCcTBa, Kak
MpaBUJIO0, B 3KCTPEMAIbHbIX YCIOBUSIX (PEBOJIIOIINM, BOMHBI, KPMU3UC U T.10.).

B Teopuu u mpakTHKe MEXIYHAPOAHOIrO IIpaBa BILIOTh O IOCIEIHE
yeTBEPTM TMIPOILIOTO BeKa IIpaBO TOCYJAapCTB Ha HalMOHAIM3alMIo
(SKCHpoIpualnuioo) COOCTBEHHOCTM  MHOCTPAHHBIX  IOpUAMYECKUX U
dbusMueckux Juil ObBLIO OOHMM M3 Haubojee OUCKYCCMOHHBIX BOIIPOCOB.
OO6YCJIOBJIEHO 3TO TEM, UTO IMPEKpalleHe MHBECTULIMOHHOJ IesITeIbHOCTY B
pesybTaTe MIPUHYAUTETHLHOTO U3BATUSI KaIlMTaI0BJIOKeHUIA
MPUHUMAIOIIMM TOCYJapCTBOM IIPEACTaB/ISIeT HauOOJbIIYI0 YIrpo3y s
MHOCTPAaHHOTO MHBECTOpa. B HacTosliee BpeMs IpaBO TOCyAapCcTBa Ha
HaIlMOHA/IM3aUMIO (3KCIIPOIIPUALIMIO) HavyaIy IIPU3HaBaTh IIOBCEMECTHO. DTO
pe3yJbTaT MHOTOJIETHErO Pa3BUTUSL MEXKIYHAPOIHOTO WMHBECTUIMOHHOTO

npasa.’

° Cm.mozmpobno: PapxyramHoB W.3. MeXgyHapogHOe WHBECTMLIMOHHOe IIpaBO M Ipolecc. M.,
IMpocnekT.2013.
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Crenyer OTMeTUTb, UTO elle B cepenyHe XX BeKa MeXIyHapomHOe
IIpaBO IIPU3HABAJIO, UYTO HaUMOHaIM3alMsl OTHOCUTCI K BHYTPEHHEe
KOMIIETEeHIIUM TOCYdapCTBa, MeKIYHApOIHbI/i OpraH He MOXeT 00CY)XAAThb
Mepbl 10 HaIMOHAIM3alMM MHOCTPAHHBIX MHBecTuHuMii. B 1951 r. 3ToO
IIOJIOKeHMEe HAlLIO IOATBEepXKIOeHue B pelleHuu MeXIyHapoLHOro Ccyna
OOH, xoTopblit Mpu3HaA cebs] HEKOMIIETEHTHBIM paccMaTpuBaTh Kaao0y
MpaBUTeAbCTBA BenuMkoOpuUTaHUM B CBSA3M C HallMOHanusaiueii VpaHom
Anrno-HMpaHckoii HeTSHOM KoMITaHMeil. Ho B CBSI3Y € 3TMM, Ha HAlll B3TJIS],
TPYLHO COIVIACUTBLCSA C TOYKOWM 3peHusi, YTO MeXOyHapOoOHOe IIpaBO He
peryaMpyetT ¥ He MOXeT peryJiupoBaTb OTHOIIEHUSI COOGCTBEHHOCTH,
BO3HMKAIOIIIMEe MeXIY FOCyIapCTBOM M YaCTHbIMM Pu3MuecKumMu aumamm P,

Ing 1paBOBOM XapaKTePUCTUKU TIPUHYAUTENIbHBIX Mep WU3bATUS
MHOCTPAHHOM COOCTBEHHOCTM OTCYTCTBYET eOuHas  OOIenpuHSTast
TepMuHONOTUS B cdepe MeXIyHapoAHOIrO IpaBa, UTO TpebyeT BHECTU
SICHOCTb B TOHSTUIHBIN/ armapaT. YToObl mM30eXaTh ABYCMbICJIEHHOI
TPAKTOBKM IOHSITHUI «HALIMOHAIN3ALMSI», «9KCIIPOIIPUALIUS», «PEKBUSULIUSIY,
«KOH(pMUCKaIMsI», HEOOXOAMMO UYeTKO U SICHO OIIpeleJuTh IIpaBOBOe
CoIepyKaHye OaHHbBIX OlpenesneHuii. [leso B TOM, UTO 0puamudecKas npuposa
IOaHHBIX TTOHSTUIA pa3inyHa, MOCKOJIbKY peub MeT O HeOAMHAKOBbIX opmMax
M CIrocobax orpaHMueHMs] M aHHYIMPOBaHMS IpaBa coocTBeHHOCTM. Ho Bce
9T TIOHSITUSI OObeIVHSIeT OAHO pPUANYECKOoe cojepkaHue: JIUIIO,
OCYIeCTB/SOIIee MHBECTULMOHHYIO [esTeJIbHOCTb B YCIOBUSX UYXKOrO
rocyapcTBa, He TOOPOBOJIBHO, @ BHIHYKIEHHO JIMIIAETCS CBOMX KaIlMTaoB
n ouBupeHnoB. Kak yxe oTMeuasnoch BbIlle, B IOCAeOHUE LeCATUIeTUS

60/1ee aKTMBHO IIPUMEHAIOTCA He IIpAMble, a KOCBE€HHbI€, TaK Hd3bIBaeMbIe

10 Borycnmapckuit M.M. MexxoyHapogHoe yacTHoe mpaBo. M., 1998. C. 169.
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roJizyuye GopMbl IIPUHYIUTETBHOTO U3bSITHUSI MHOCTPAHHOI COOCTBEHHOCTMN.
Tem He MeHee, HallMOHA/IM3allMsl, Kak MpsimMast (opma U3bSITUSI UHOCTPAHHOM
cOOCTBEHHOCTHU, He TepsieT CBOero HayuyHO-IpaKTMUUeCcKoro 3HaueHus. bosee
TOTO He MCKJ/IIOYEHO, YTO ee 3HaueHMe M0 Mepe pa3BUTUS MeXIyHapOAHbIX
MHBECTULIMOHHBIX OTHOIIIEHMIT MOKET BO3pacTaTh.

MHeHus IOPUCTOB-MEXAYHAPOLHUKOB To npob6eMam
MIPUHYOUTENBHOTO  M3BSITUSI ~ MHOCTPAHHOW  COOCTBEHHOCTM  CUJIBHO
pasiuuarorcsi. B uyactHoctu, P. Orycr pasnmyaeT HaUMOHAIM3AUUIO U
SKCOPONpPUALIMIO TI0 KPUTEPUIO HAMUUMSI UM OTCYTCTBUSI KOMIIEHCALUN.
[Ipn ymaTe KOMIEHCALMM peuyb UAET O HaLMOHAaIM3alUM, — yTBepXKIaeT
yUeHbIit, a IIpy €€ OTCYTCTBUM — 00 SKcIpornpuaiumt!. DKcrponpuaius B TOM
WX MHOM (opMe MPU3HAETCS U OCYIIeCcTBseTcs, 1o mHeHuio C. ®dpuamana,
BCEMM TOCYJapcTBaMy KakK B OTHOIIIEHMM COOCTBEHHOCTM CBOMX TpaskiaH, Tak
M B OTHOIIEHMM COOCTBEHHOCTM WHOCTpPAHIIEB, HaXOnslleics Ha WUX
TeppuUTopun. 2

CeynbcKasi KOHBeHLMsS 1985 r. ompepmessieT 3KCOpOIpHAINIO0 KakK
«J1I060€e 3aKOHOIaTe/IbHOE IeiCTBMe UM afMUHUCTPATUBHOE NeliCTBMe MUK
6e3meiicTBMe, UCXOAsIlee OT MPMHMMAIOIIEro MpaBUTeNbCTBA, B pe3yabTaTe
KOTOpOTO BJiafiesiell rapaHTUM JIUIIAeTCsl ITpaBa COOGCTBEHHOCTM Hajl, CBOUM
KaluUTaJIOBJIOKEeHEeM, KOHTPOJISI Hal, HUM WM CYLIeCTBEHHOIO A0XO04a OT
TAKOr'0 KaITMTAJOBJIOKEHMSI, 3a MCK/JIIOUEeHMEM OOIIeNpUMEHMUMBIX Mep

HeIMCKPMMMHAIIMOHHOTI'O XdpakTepa, OOBIYHO IIPpMHMMaeMbIX

11 August R. International Business Law: Text, Cases, and Readings /R. August.-Upper Saddle River,2004. —
P.263.
12 Friedman S. Expropriation in International Law. 1953. P. 151.
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IpeACTaBUTeNbCTBAMM, C  IeJbl0  PeryjiMpoBaHMs  3KOHOMMUYECKON
IesTe/IbHOCTH Ha CBOe TeppuTopum». '3

EBpormeiickuit Cya Mo IpaBaM ueJioBeKa MoJjaraer'*, 4to meiicTBue
rocymapcTsa cjaeayeT TIpPM3HABAaTbh 3SKCIponpuanuei, KoOrga WMHBECTOP
OIpee/IEHHO U IIOJIHOCTHIO JIMIIAETCS CBOEro IpaBa COOCTBEHHOCTM Ha
umyIecTBo. Ecay OoH He ObLI JMINEH TIpaB, HO UX COJepskaHue ObLIO
CYLIECTBEHHO yMaJIeHO, M MOA00Has CUTyalMs He SIBJISIeTCsS HeoopaTumoii,
TO IMOJI00HOEe HapyllleHMe He SBJsieTCs HapylieHueM ctatby 1 [IpoTokona 1
ot 20 mapra 1952 r. Kk KoHBeHIIMM O 3aluTe ITpaB UeJOBEKa ¥ OCHOBHBIX
cBo60a . K momo6HOMY BbIBOLY Mpuiién u apourpak MIIVUC B gene Tradex
Hellas S.A. v. Republic of Albania (Case No. ARB/94/2)'°.

. Kappo u II. XXwoitap yBepeHbl B TOM, UTO SKCIPOIIPUALIUS SBJISIETCS
pe3yJabTaTOM aIMUHUCTPATUBHOI Mepbl, HAUMOHA/JIM3alMsI BbITEKAeT W3
3aKOHOJIATEeJIbHOTO akKTa, a KoHducKalusg TIpeacTaBiseT coboii mepy
OTBETCTBEHHOCTM (CAHKIMIO). DKCIPONpUaLUd MPOBOAUTCS, MPOMAOJIKAIOT
OHM, TIOJT KOHTPOJIEM CYIeOHbIX OpPraHOB, B TO BpeMs KaK Hal[MOHaJIM3alus
YaCTO OKa3bIBAeTCSl BHE BCSIKOrO KOHTpoJisi. HecoBriameHmne 3TUX IpoLieayp

OTpakaeT 3KOHOMMYECKYIO M IIPpaBOBYIO pPeaJIbHOCTbD. BKCHpOHpI/IaHI/IH

HaIlIpaBJIeHa Ha COOCTBEHHOCTbD OTHAEJIbHBbIX JINL,; HaOMOHaJIM3alVsd — Ha
COBOKYITHYIO CO6CTB€HHOCTI), KOTOpas Heo0s13aTeJIbHO
VMHOAUBUAYAJIN3UPOBAHA. HepBaﬂ HaneJieHa Ha YOOBJIETBOPpEHHUE

O6IJ.I€CTB€HHO I10JIe3HOM HOTpe6HOCTI/I, UMeIoIleil MeCTHOe 3HaUYeHue,

13 CMm.: Ceynbckas KouBennmst 1985 r. Cr. 11 (ii).

4 Handyside v. United Kingdom // European Court of Human Rights Reports of Judgments and Decisions. —
1976. — Vol. 24. — P. 29; Poiss v. Austria // European Court of Human Rights Reports of Judgments and
Decisions. — 1987. — Vol. 117. — P. 108; Matos e Silva, Lda v. Portugal // European Court of Human Rights
Reports of Judgments and Decisions. — 1996. — Vol. 24. — P. 600, 601.

15C3P®. — 2001. — N2 2. — CrT. 163.

16 ICSID Review — Foreign Investment Law Journal. — 1999. — Vol. 14, N 1. — P. 197-249.
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HallMOHAMM3aAlMI — Ha Y/OOBJETBOpeHMEe OOLIeCTBEHHO II0JIe3HOM
IIOTPE6HOCTM OOIIEHAIMOHAIbHOIO 3HAYEHMs. OJTU pasanuus MMEIOT
3HaueHMe B IPaKIAHCKO-IIPaBOBOM cdepe, OHM He BO3HMKAIOT B APYIUX
chepax, B KOTOPbIX €CTb OSKCIIpOIIpMalMs, HO HET HaIMOHAJIM3ALNN.
[ToHATMEe HaAUMOHAMM3ALUMM 30eCh SIBJISIeTCS COCTABHOM YaCTbO ITOHATUSA
SKCIIPOIIPUALINM, — CUMUTAIOT (PpaHIly3CKMe CIeIMaINCThL .

«B mpexHux paboTax IO MeXIYHAPOJHOMY IIpaBy e€AMHOMY aKTy
MU3BATUS YaCTHOM COBCTBEHHOCTM MPUIABAIOCh MOJUTHUUECKOE 3HAUEHMe, U
IIPMMEHSIeMbIii [JjI1 OMMCAaHMs 3TOTO IIPOLeCcca TePMMUH «IKCIIPOIpUALINSI»,
TaKMM 00pa3oM, IMOJUepPKUBAJ €ro KOHGMUCKAIMOHHYIO U IIPOTUBOIIPABHYIO
npupony, — nuimer M. CopHapamka. Ho ¢ mpuHATMEM TOro, 4To IJIst
COBEPILEHMST TAKUX aKTOB U3bATHUS CYIECTBOBAIM SKOHOMMUUECKME MOTUBBI,
M TPU3HAHMSA 3STUX AKTOB 3aKOHHBIMM TEPMMH <«3KCIIPOIPUALIMSI» ObLI
3aMeHeH Ha TePMUH «HaLMOHaIM3ausI».

JeduHUIMM  «9KCOPONpUALMSl» UM «HALMOHAIM3ALMS»  9acTo
MCIIONB3YIOTCI KaK OT/IMYHBIE APYT OT Jpyra TePMMHbBI, OJHAKO IOHITHE
«HAlMOHA/MM3alMsI»  SBJSIeTCd  4YacThbio  0ojiee  IIMPOKOrO  IMOHATHS
«9KCIponpuanys», — cuntaet II. Xappuc.'

Jpyrie yuyeHble K «HALMOHAIM3ALMM» U «IKCIIPOIPUALIMI» OTHOCSITCS
KaK K B3ayMO3aMeHsIeMbIM IOHATHUSIM, XOTS, IIPY 3TOM O6paIlaioT OTAE/IbHOe
BHMMAaHME Ha TO, UTO TOCYJapCTBa YIIOTPEOJISIOT TO WIM MHOE IOHATHE B
3aBMCYMOCTY OT MX OTHOIIEHMS K COOCTBEHHOCTY MHOCTPAHIIEB, IO /IesKal e

MIPUHYIUTEIbHOMY U3bITHIO. 2

17 Kappo [I. MexxgyHapogHOe SKoHOMMYeckoe mpaBo. — C. 432.

18 Sornarajah M. Op. cit. P. 171.

19 Harris D.]. Cases and Materials on International Law. London, 1998, p. 549.

20 Martin Dixon, Robert Mc Corquodale. Cases and Materials on International Law. Third edition. London,
1991. P. 467.
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[To mHenuio M. M. BorycnaBckoro: «HaimoHanmsammio Kak OOIIYIO
Mepy TOoCyJapCTBa II0 OCYUIEeCTBJIEHMIO COLMATbHO-3KOHOMUYECKUX
M3MEHEeHMI cliefyeT OTJIMYaTh OT 3KCIPOIMPUALMM KAK Mepbl M0 U3BATUIO
OT[eTbHbIX 00bEKTOB B COOCTBEHHOCTh rOCYAapCTBa...»,

B psge [OBYCTOPOHHMX  COIVIAIlEHMIT Hapsagy C TepMMUHOM
«HALlMOHA/IM3ALMSI» U «OKCIIPOIIPUALMSI»  UCIHOJb3YyeTCsI U CJI0BO
«PEeKBU3ULUSI», KOTOPOMY IIPULAETCSA CXOAHOE 3HAUEeHMe.

[To-HamemMy MHEHMIO, SKCIIpOmpualus ¥ HaLMOHaAM3aUuusi — 3TO
cxoskue ¢hopMbl BOCCTAaHOBJIEHMS TOCYIaPCTBEHHOI COOCTBEHHOCTM.

Mexny TeM, [eJIaloTCd TIOMNBITKM TPOBECTU pasjivuue MexXay
3KCIIpoIpualen u HaiuoHaausamnuen. B omeHke pucka HalMOHaAU3ALUN
BBIJIEJISIIOT OJTHY TOHKOCTbD: B JII0OO# CTpaHe BJIACTY HMKOIA He 0603HAYaloT
BO3MOXXHOCTM HALIMOHANM3ALMM WM SKCIIporpuanuu. Kak ciencrtsue, HU B
OOHOM [OKYMEHTe HpUAMYECKM TOYHO He OIlpeessercs, Yem
HallMOHA/IM3aLMs OTJANYAeTCs OT KOHDMCKAILUN.

KcraTtn, JoroBop K dHeprernueckoi Xaptun ([I3X) B myHKTe 1 cTaTbhu
13  ompepnensieT  MOHATHME — «3KCIOPOIpUALMSI»  KaK  BKIIKOYalollee
Hal[MOHAIN3aLAIO.

Mexnay mpouyMMm, B 3allafHOM CIIelMaJbHOM HAyyYHOM JuUTeparype
npeobsiafjaeT MHEHME O TOM, UTO BCe€ BUIbl IMPUHYIUTETbHOTO U3BSITUS
COOCTBEHHOCTH, BJIEKYILEro IpeKpalleHyue IpaBa COOCTBEHHOCTM YaCTHBIX
JIALL CJIeAyeT OIpenesiTh OJHUM OOIIMM TepMUHOM — 3KCITPOIIpUaIei.

CMmenienue TIOHSITUI 3KCIIPONpHUALI NN, Hal[MOHaIN3aL NN,
MYHULIMIIAAN3aLUM, OroCyAdapCTBAeHMs, COoUManm3auum U T1p. UMeeT

IOBOSIKYIO IMIPUPOAY IJIsT BHyTpeHHero IpaBa Poccun. C ogHOI CTOPOHBI, 3TO

2 BoryciaaBckuit M.M. IHOCTpaHHbIe MHBECTULIMM : IIPABOBOE peryaupoBanue. M., Bek. 1996. C. 179.
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BbI3BAHO MyTaHMUIEM TMOHSITHUI, OO CUX IIOP CYIIECTBYIOIIMX B MUPOBOIL
OOKTpuHEe U TipakTuke. C IPyrom CTOPOHLI, JAaHHOE CMeIlleHMe BbI3BAHO
MCTOPMUECKMMM  TpUYMHAMM, a MMEHHO, CII0COOOM  IIPOBeIeHMSsI
HaLlMOHAa/IM3aluM Ha Tepputopum Poccnmn?,

CorsnacHO MeXAYHApPOOHO-TIPABOBOM OOKTPUHE U MEXAYHapPOIHOM
OOTOBOPHOJM  IpaKTUKe  MOPUHYAUTEJIbHOE  M3bITHME  MHOCTPAHHOM
COGCTBEHHOCTH TpebyeT COOIIoAeHNsT psAna MPUHIMIIMAIBHBIX YCI0BUit?: 1)
B MYOJIMUHBIX 1IeJX; 2) Ha HeJAUCKPMMMHAILIMOHHOM OCHOBE; 3) C BBIILJIATOM
KOMIleHCalun; 4) B COOTBETCTBUMM C YCTAHOBJEHHBIM HalMMIOHAJIbHbIM
3aKOHOAaTe/JIbCTBOM ITOPSIKe.

Pesomonus 1803 (XVII) I'enepanbHoii Accambyiiern OOH ot 14 mekabps
1962 r. «Heorbemiiembllii CyBepeHUTET HaJ, €CTeCTBEHHBIMM pecypcaMm»
YKa3bIBAETCS Ha CylIeCTBOBaHME TIPUHILIMIIA COOTBETCTBYIOLIE
KOMIIEHCAllMM 3a HaIMOHAJIM3UPOBAHHYI0 COOCTBEHHOCTb. B ImyHKTe 4
YCTaHABJIMBAET, UTO «HALMOHAJM3ALMS, SKCIIPONPUALMS UIU PEKBUIULIUS
IOO/DKHBI OCHOBBIBATbCSI HAa COOOpakeHMSIX MM MOTHMBAX OOIeCTBEHHOI
MOJIb3bl, 0€30MMaCHOCTM WAM  HaIlMOHAJIbHBIX MHTEPECOB, KOTOpPbIE
MIpU3HAIOTCST 60Jiee BaXKHBIMM, UYeM UMCTO JIMUHbIE MM YaCTHbIe MHTepeChl
KaK TpaXOaH, TaK M MHOCTpaHLeB. B 3Tux caydasgx yIuiauMBaeTcs
COOTBETCTBYIOI[Asd KOMIIEHCALMS COIJIaCHO TMpaBwujaaM, OEeNCTBYKOIIUM B
rocygapCcTBe, KOTOpPOe IIPUMHMMAEeT 3TU Mepbl B OCYIECTBJEHME CBOEro

CyBepeHuUTeTa, 1 B COOTBETCTBUM C MEXXOYHAPOAHbIM ITPABOM...».

2 [llep6buna M.B. MexkOyHapoOOHO-IIPABOBble BOIPOCHI HAIMOHANM3AIMM ¥  3AIMMUTHI  YACTHOIA

cobcTBeHHOCTH / IMAc... KaH. 1opui. Hayk: 12.00.10 — M.: PTB, 2002. C.72.

% Cm., manpumep: International Investment Agreements: Key Issues / U.N. Conference on Trade and
Development. — N.Y.; Geneva, 2004. — Vol. 1. — P. 235; Takings of Property / UNCTAD Series on Issues in
International Investment Agreements. — N.Y.; Geneva, 2000. — P. 12, 13; Sornarajah, M. The International
Law of Foreign Invessments.Cambrige.2012 — P. 277, 315.
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Yro Kacaercs apbuTpaka, TO MeXIyHApOOHbI IIeHTP IIO
YperyiMpoBaHuUI0 WMHBECTULIMOHHBIX criopoB (MILYUC), neiicTBylomen B
COOTBETCTBUM C BalIMHITOHCKOM KOHBeHIMM 1965 1. «O06 yperyaMpoBaHUM
MHBECTULIMOHHBIX CIIOPOB MEXIYy TOCyZapCTBOM U HOPUANYECKUMU U
busmyeckuMyu JULAMM  OPYTUX TOCYyHApCTB» B pelleHuM TII0 ey
Companiadel Desarrollode Santa Elena, S.A. npotuB Pecniy6anuku Kocra-Puka
KOHCTAaTUpPOBAJI, YTO COIJIACHO MEXAYHApOOHOMY IIpaBy IIPMHMUMAlOIIEe
roCy/IapCTBO BIIpaBe 3KCIIPONPUMPOBATh MHOCTPAHHYI0 COOCTBEHHOCTHh B
npefenax CBOEM TeppUTOPUM B OOIIECTBEHHBIX LIeISIX M TPU YCJIOBUM
BBITIATHI OBICTPOI, afeKBaTHOM U 3 PEeKTUBHOI KoMIleHcalum.2*

WTak, MHCTUTYT HalMOHAAU3ALMUU YyKe YTBEPANUJICS B COBPEMEHHOM
MeXIYHApOJHOM TIIpaBe, KakK OOIIeNpU3HAHHBIN IMPUHIMUII UM KaK YacTb
TIPUHLUIIA CYBEPEHUTETA, KOTOPBIN MPU3HAIOT BCe rocymapctBa. Ho BOT mo
TOBOAY MPUHIINUIIA KOMIIEHCALIUM UMEIOTCS pa3HOTIacysl.

Boripoc 0 KoMmIleHCalMy MpPU OCYIILEeCTBIEHUM HAUMOHANIM3ALUUU U
opyrux ¢GopM  U3BATUSI MHOCTPAHHOM COOCTBEHHOCTM IIPOJIOJ/IKAET
OCTaBaTbCSI OCTPBLIM U HeOoIlpeleieHHbIM B COBPEMEHHOM MeXIYHAapOLHOM
rpase.

B IOKTpMHe MeXIyHapOAHOrO IpaBa IO BOMNPOCY O KOMIIEHCALMM 3a
HAl[MOHAIM3MPOBAHHOE MMYVIIECTBO MHOCTPAaHIIEB CYIIECTBYIOT [iBa
OCHOBHBIX MPOTUBOIIOJIOXKHBIX Mmoaxona. [IpencraBurenn mepBoro moaxoja
110JIaraioT, YTO B MEXKIYHApPOIHOM IIpaBe OTCYTCTBYIOT KaKyue-JI1Mb60 HOPMbI
WIM  TIPUHLUIIBI, OO0SA3bIBAIOIIME  HAIMOHAJM3UPYIOIIee ToCyaAapCTBO
IpefoCTaBJAITb MHOCTPAHHBIM TIpakgaHaM KOMIIEHCAlMIl0 B  Cjly4dae

HalMOHa/IM3allui MX MMYIIEeCTBA. H&HI/IOH&HI/IBI/IPYIOH.[QQ rocygapCTtBo

24 ICSID Case N2 ARB/96/1 // URL : http://www.worldbank.org//icsid/cases/santalena_award.pdf
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HMYeM He 00S13aHO MM, KpOMe TeX 00S3aTe/JIbCTB, KOTOpPble BBITEKAIOT U3
CaMOro akTa 0 HanuoHanusauuu. [IpeacraBuTeny BTOPOro Noaxoaa UCXOIST
3 HeoOXOIMMOCTM BBIILJIAThI OBICTPON M aJeKBaTHOM KOMIIEHCALMM 3a
HallMIOHA/IM3MpyeMOe MMYIIeCTBO B COOTBETCTBUM C popmysioi Xasa.

Ha ocHoBe dopmysbl Xajaa MeskaIyHapOogHO-ITPaBOBO JOKTPUHO ObLI
paspaboTaH CTaHIAPT O «JIOCTATOUYHON, NeiICTBEHHON M He3aMeJIMTeIbHO!
KOMITEHCAlMM» 32 HAllMOHA/IIM3MPOBAHHOE MMYIIECTBO. IIpeabicTopus 3TOi
TOCIOCTBYIOIIEeN Ha 3anaje OOKTPUHBI TakoBa. B 1938 romy BO3HUK CIIOp
Mexxay CHIA u Mekcukoii II0 IOBOAY HallMOHAAM3aluM HePTSIHbIX
MeCTOPOXKAEHMI, HAaXOOUBIINXCSI B COOCTBEHHOCTM MHOCTPAHHBIX, B TOM
ylcie aMmepuUKaHCKMX KommnaHuii. ['occekperapb Xa/ul IMOTpeOOBaj, YTOOBI
MekcuKa He3aMeOJUTe/NbHO 3amiatTwiaa uHBectopam CIHIA 32 wux
SKCOPONpPUUPOBAHHbIe He(MTSIHbIe KOHIECCHMM, OH IIPOCTO IIPUMEHU
rpaBuia, Kotopbie mpaBurebcTBa CIIA 1 3anmagHOeBpPOIIEICKMUX TOCYIapPCTB
MICTI0JIb30BAJIM B OTHOILIEHUSIX MEKIY C000i1 He OOMH OeCSITOK JIeT.

BriocsiencTBumM  MeXIAyHApOAHbIE CyObl TakKKe IIPUMEHSIIM  ITU
HOPMAaTMBLI K JiejlaM Mexay rocygapctsamu EBporiel 1 CeBepHOV AMepuKn,
3a HeOOJIbIIMMM MCKIIOUEeHUSIMM, a TaKKe B XOJe MpeKpalleHus HedTSIHbIX
KOHIIeccuii Ha bimvskHem 1 CpenHem BocToke.

l'ocymapcTBa — mMIlopTephl KanuTtana B Asun, Abpuke u JIaTMHCKOM
AMepuKe fojroe BpeMsl He BOCIIPMHUMMAIN 3TOT CTaHAAPT. OHM BBICTYIIAIOT
328 TO, YTO BOIIPOCHI IIpaBa COOCTBEHHOCTM, MpPEXIe BCEro, SBJSIOTCS
IIpeporaTuBOi  HALIMOHAJbHOTO 3aKOHOZATEe/JbCTBA, KOTOpOE  MOXXeT
IOOITYyCKATh U3bSITHE COOCTBEHHOCTY MHOCTPAHHBIX MHBECTOPOB, HaIlpuMep,
[0 1leHe HKe PbIHOYHOM. OTOT aprymMeHT MCIIOJIb30BajICSI B

MPOIO/DKAIOIIMXCS CIIOpaxX BOKPYT MHOCTPAHHBIX MHBECTULIMIT B JIaTMHCKOM
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AMepukKe, MacCCOBbIX  HalMOHAAM3aLMii B  OCBOOOAMBIIMXCSI  OT
KOJIOHMAJILHOTO peXkuma cTpaHax A3um u AQpukn.

B cBoe BpeMs BIIoTh A0 70-X rooB mpoiioro Beka ¢popmyna K. Xanna
TOJIyuYn/ia JOBOJIBHO IIMPOKOe pacnpocTpaHeHue. Ha 3TOM OCHOBaHUM pSp,
VUYEHBIX TMOJIATal0T, YTO MpPaBWJIO O BbIIUIATE OBICTPOI, adeKBaTHOM U
3 beKTMBHOIM KOMIIEHCAMM IIPU IKCIPOINpPUALIMM TIPeJCTaB/sieT coboit
OOBIUHYI0O HOPMY MEXAYHApOJHOIro MpaBa. Ha Haml B3rjsj, Takoii BbIBOJ,
SIBJISIETCSI TpeXOeBpeMeHHbIM M He T[OATBEPXKAAeTCsI HeKOTOPbIMU
oocrositesibcTBaMu. OcOOeHHO cjaeayeT OTMETUTb, MeXIyHapoaHast
ap6uTpaskHas IMpaKTHUKa yke KOHKPETHO Havajaa OTXOOUTh OT He3bI0JIeMOCTH
3TOrO 3aIlaJjHOro CTaHaapTa.

Hexkoropbie vyueHble, Hanpumep, M. [lonbliep, CCbUIAIOTCA Ha
OOJIBIIMHCTBO  TOJIOCOB, TIOJAHHBIX 3a  HOBBIE  MeXIyHapOIHbIN
sKoHOMMUeckuit rmopsaok (HMOII) B I'enepanbHoit Accambiee OOH, kak Ha
CBUIETEIbCTBO TOrO, YTO MEXKIyHAapOAHOE IIpaBO He TpebyeT IIOJHOM
KOMII€HCAlUM U YTO, 3TO JUIIHUI pa3 TOBOPUT 00 OTCYTCTBUM JOCTATOUHOI
rnoaAepskKu opmysbl Xanna Ojsi IpU3HaAHUSI ee HOPMOJ MeXIyHapOaHOTro
00bIYHOrO IpaBa. OAHAKO pelleHMs MEXIYHAPOIHBbIX IMOJIUTUUYECKUX
opraHmu3saiuif, 0CO6eHHO MPMHMMAaeMble OOJbIIMHCTBOM, IPeICTaBISIONIUM
OLHY TpPYINy 5KOHOMMYECKMX MHTEpPecoB, He MOIYT CO3[aBaTb HOBYIO
MeKIYHApPOIHYI0 HOPMY MM U3MEHSTh ykKe cOpMYJIMPOBAaHHYIO B TeOpPUM
U TIPpaKTMKe MEeXAYHApOOHOro mpaBa. M TIOCKOJBKY TroCygapcTBa 3TO
MTOHMMAIOT, OHM MOAIAI0OTCSI CO6Ia3Hy 3aHMMATh Ha MOJUTUYeCKUX Gpopymax
SIKOOBI ITPABOBYIO IMO3UIIMIO, KOTOpPasi, Kak UM M3BECTHO, HEe MMeeT HUKAKUX
MOJIUTUYECKUX TIOCaencTBUil. [Io3TOMy OOJBIIMHCTBO MEXKIYHAPOIHBIX

ap6I/ITpa)KHbIX CyooB, paCcCMaTpMBaBIIMX MOAdHHYIO Hp06neMy, OTBepraroT
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pesosonuu o HMDOII B KauecTBe HafeXXHOTO MCTOUHMKA MEXIYHApOAHOTrO
0OBIYHOTO ITpaBa.

B HOBOM M3gaHuu cripaBouyHuKa OTireHreiiMa yKa3blBaeTCs TakKe, 4YTO
dopmyna Xamma, Kak mpeaycMaTpMBamoIias abCOMIOTHBIM CTaHIApT,
yTpaTujia CBOe IepBOHAua/ibHOEe 3HAUYeHMe U M3MEeHWIaCh I0J BAUSHUEM
OCTPBIX [OUCKYCCUM BOKPYr 9ITOM HOOKTPUHBI: «BO3HMKaeT BOIIPOC,
MPeACTaBASIIOT JIM 3TU 3JIeMEHThl OTAEe/NbHYI0 U HeOoOXOAMMYI0 4YacTb
CTaHJIapTa KOMIIeHCcaluM, TpebyeMoro MeKIyHapOIOHbIM IIPaBOM, MJIM OHU
BCEro JIMIIb COOOpaskeHMsI, KOTOPble HEOOXOOMMO YUMUTHIBATh (BO3MOXKHO,
HapsAy C OPYrMMM) B OLleHKe TOro, OTBeYaeT Jii KOMIIeHCAlUsI HEKOTOPOMY
ropasgo 6ojiee IIMPOKOMY CTaHIApPTy, MpeaycMaTpuUBaIOIeMy, HaIllpuMmep,
YTO KOMIIEHCAlMs [JOJ/DKHA OBITh «CIIpaBeIJIMBON», «pPaBHOM» WM
«Haajexkauien».

K mpoTuBHMKaM oOTHeceHMs1 hopMyiabl Xa/uia K OOBIUHBIM HOpPMam
MeKIYHApOOHOTO IIpaBa MOXXHO OTHeCTM MHoOrux yuéHbix (R. Dolzer, I
Foighel, O. Schachter v iip.)*.

B mpuHATBIX B IOcjegHee BpeMs apOUTPaKHBIX peNIeHUSIX IMPUHIIAIL
He3aMeIJIUTEeJIbHOM, IOCTaTOYHOM U [IeiCTBUTEJIbHOM KOMIIEHCAlMM He
MOyUYMA MoAmepskku. Tpu apOUTPakHbIX PacCMOTPEHMSI II0 BOIPOCY
JMMBUIACKOV HedTM He BHECIM HUUETO CKOJIbKO-HUOYIb CYIIEeCTBEHHOTO B
3TOT crop. B cropax mo «Tekcako» u «bputuir IleTponeym» 6bl1a caenaHa
CChIJIKA HA BO3MOXXHOCTb IIOJIHOM KOMIIEHCAllMM, OJHAKO Iiepen 3TUM
chopmyMpoBaH BbIBOJ, O HE3aKOHHOCTY HallMOHanM3auuu. B nene «bputuii

[TeTposneym» cynbsi JlapepreH 3asiBMJI, UTO MOJIHAsI KOMIT€HCALMS He SIBJISIeTCS
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HOPMATMBOM, IIPUMMEHMMBLIM K 3aKOHHBIM HallMOHaiu3auusm. B mene o
KoMMOaHuM «JIManako» apOUTp YTBepXKAaa, YTO CcTaHmapT Xajjaa 3aMeHeH
CTaHIApPTOM «yIOOHOJ M [OCTATOUYHOI KOMIeHcauumu». B apouTpaskHOM
neine <«AMMHOWI», TOe paccMaTpuBadach OesATEe/JbHOCTb, CBSI3aHHAsI C
CEeKTOPOM SHepreTUKu, oaaepskaH TaKOM CTaHAapT KOMIIEHCALM, KOTOPbIN
COCTaBJISIET CYMMY, MEHBIIIYI0, YeM I10/THAsi KOMIIeHCALU.

OTmenbHO OCTAaHOBMMCS Ha OJHOM M3 apOMTPAKHBIX pelIeHMil II0
MpeTeH3um  «dbpaxammu», IOAAepKaBIIeM CTaHAApPT  Hajajekalien
komneHcanun. [Ipencenartenem TpubyHana 6b11 rmpodeccop ApaHxuo-Pyuc.
TpubyHa/ oOTMedYaj, UTO «XOTS MEXKIyHapoJgHOe IIpaBO HECOMHEHHO
3aKpervIsieT 00s13aTeJbCTBO IIPEIOCTAaBISITh KOMIIEHCAIIMIO 33 U3BSITYIO
COOCTBEHHOCThb, TeOpMsT U TIpaKTUKA MeEXIYHApOJHOro IIpaBa He
IIOATBEPXKIAKT BBIBOL O TOM, UYTO HOpPMaTuUB O He3aMeOJIUTEJIbHOM,
IOCTaTOYHOM M [OEeVCTBUTEJbHOM KOMIIEHCALUMM SIBJISIETCS OTpPa’keHuemM
CTaHIapTa MeXAYHapoOHOTO IpaBa». [lanee B CBOeM IIOCTAHOBJIEHUM
TpubyHa/s B KauecTBe OTIPABHON IMO3ULIUM IIPU OIMpPeJeIeHUU CTOUMOCTU
KOMIIEHCAlMM pacCMaTPMBa/I MOJHYI0 KOMIIeHcauuoo. TpubyHam OTMeTWI:
«C yuyeTOM MHEHMIiI TeOpPEeTUKOB IIpaBa, apOMUTPa>KHOM MPaKTUKU U
MpelleIeHTOB IPUHSIThIX TPUOyHa/aMM pelleHuit TpUOyHaa CUYUTAET, UTO
Iocje  Hajjieskalleil OIeHKM TIOJIHOM  CTOMMOCTM  COOCTBEHHOCTU
Ha3HayaeMass CyMMa KOMIIeHCAllMM JOJ/DKHA IIPeJCTaB/siTb €000
Hajjiekallee OTpaskeHMe COOTBETCTBYIONIMX (DaKTOB M OOCTOSITEIBLCTB B

Ka’KJIOM KOHKPETHOM CjIyuae»Z®,

Cm.: Dolzer, R. Op. cit. — P. 561, 565; Foighel, 1. Nationalization: A Study in the Protection of Alien
Property in International Law / I. Foighel. — L., 1957. — P. 115-126; Schachter O. Compensation for
Expropriation / O. Schachter // American Journal of International Law. — 1984. — Vol. 78. — P. 121-130.

% Hoprou M. IlaTpuk. Hasaz B 6ymyiiee: sKcpomnpuartiys 1 JloroBop K dHepreTnyeckoii Xaptuu // loroBop
K DHepreTu4eckoi XapTUmM:IyTb K MHBECTULIMSIM U TOprosie A Boctoka u 3anazga.M.,2002 C. 334.

47



B uTore npu pacuete KOMIIEHCALIMU TI0 Jeny «JdopaxaumMu» TpubyHas
BbIUeJI 13 MPUUYNTAIONIENCS CYMMbI KOMITIEHCALIUM «HETaTUBHBIN «TYI-BUJLI»,
C TeM UYTOOBI «IIPUHSTh BO BHMMAaHME KOHKPETHbIE 0OCTOSTE/IbCTBA KAXKIOTO
nena». JTO pellieHue elle Oojiee 3alyThIBaeT MAHHYI0 MEXIYHApOIHO-
IpaBOBYI0 HOPMY, TaK KaK TIoJHAasg M 06e3ycjaoBHAasE KOMIIEeHCAIMsI
TpubyHa/soM paccMaTpuBaeTCsl Kak OTIIpaBHas TOUKa JIJIT M3y4eHMs BOIpoca
0 KOMITIeHCAllMM, KOTOPYIO CJIeyeT BhIIIaTUTh. 3aTeM CyMMa KOMIT€HCAlUU
COKpallaeTcsi B CBeTe KOHKPETHBbIX OOCTOSITENbCTB, CBSI3aHHBIX C
HalVIOHAIM3UPOBAHHBIMU MHOCTPAHHBIMY MHBECTULISIMMU.

OTmeTuM, UTO OIlpele/ieHue CIIpaBeIJIMBOI KOMIIEHCALMM B KasKIOM
KOHKPETHOM CJIyYae MIOJIKHO OIPeNessiTbCS C YYeTOM BCeX OOCTOSITENbCTB.
[TpencraBisgeTcs, 4YTO MPaBUJIO OIIpedesieHMs CIpaBedIMBOM KOMIIeHCAlUu
He TOBOPUT O TOM, UTO BO BCeX Caydyasix KOMIIEHCAIlMs OOJ/DKHA OBITh
BbIMJIaueHa. Ec/iu mpu olleHKe MHOCTPaHHOJ COOCTBEHHOCTH, B TOM UMCJIe
pasmMepa WMHBECTULIMII, OymeT [AoKa3aHO, 4YTO pasmep TOJAYyUYEeHHO! He
peMHBECTUPOBAHHOIM MPUOBLIM TMpeBbIIAeT Bce 3arpaThl (TO €CTb,
VHBECTULIMM HOCUJIM 3KCIUIyaTallMOHHBIN XapaKTep), a TakkKe OaHHbIE
MHBECTULIMU TIPUUMHUIN YIIepO HallMOHAJM3MPOBABIIEMY TOCYIAPCTBY, TO
KOMIIEHCAlMSI MOXKeT CIIPaBeJyIMBO He BbIIIAUMBATBLCS, MTOCKOJIbKY CyMMa
BO3MeEIleHMSI ~ MOXeT  ObITh  3auTeHa B  TIOKPbITHME  YOBITKOB
Hal[MOHAIM3MPOBABIIEro rocygapCcTBa.

B pasgeine 4 PykoBojcTBa BceMupHOro 6aHKa 1Mo peskumy JIJisl IPSIMbIX
MHOCTPaHHbIX  MHBecTHMIMII 1992 1.  packpsiBaeTcsl  ComepskaHue
KOMII€HCaLUM 3a HalMOHAIN3MPOBAHHOE (3KCIIPONIPUUPOBAHHOE)

nmMymecTBo. TaK, KOMIIeHCaluia ABJISIeTCA:
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1) amekBaTHOM, eC/JM OHA OCHOBAaHA Ha CIIPABeOJIMBOI PBLIHOYHONM
CTOMMOCTM aKTMBa Ha AaTy, IpeAIlecTBYIOIIYI0O IPUHSITUIO pelleHus 06
SKCITponpuanum (MM HaKaHyHe, KOra mogo0Hoe pelleHle CTaa0 U3BECTHO
00IIIeCTBEHHOCTH);

2) 3¢ deKTUBHOI, ec/iv OHA BbIIJIAUMBAETCS B BA/IIOTE MHBECTUPOBAHMS
(eci  BalOTa SBASETCA KOHBEPTUPYEMOW), WM B [OPYroil BaJIoTe,
yKa3aHHO}M KaK CBOOOJHO KOHBepTupyemoit MB®, muamu B Apyroii BajaioTe C
coryjiacusi MHBECTOpa;

3) ObICTpOJi, €ecJuM OHA BbIIIauMBaeTcs 6e3  3amepkku. B
VUCK/IIOUMTE/NbHBIX CydasiX, KOrga TOCymapCTBO MCHBITbIBAET CJIOXKHOCTU
(G1HAHCOBOI'0O XapaKkTepa, OHO MOKET BbIIVIATUTh KOMIIEHCALMIO B PACCPOUKY
B TeUeHMe KOPOTKOro Iepuojia BpeMeHM, KOTOPbIii He MOJDKeH MpeBbIlIaTh
IISITh JIET C MOMEHTAa 3KCIpOoIpuaLum, ¢ yCJI0BMeM yIUIAaThl IIPOLLEHTOB.

B sTux cinyuasx B PykoBoacTBO BcemupHOro 6aHka Mo peskumMy [IJist
MIPSIMbIX MHOCTPAHHBIX MHBeCTULIMIA 1992 1. nipegycMaTpuBaeTcs MeTOAMKA
ompepenieHus pasMepa KommeHcanuu. Eciyu He ObIJIO HOCTUTHYTO MEXIY
MHOCTPAHHBIM MHBECTOPOM U TOCYZApPCTBOM COTJIAlleHUS O CTOMMOCTU
HalIOHAJIM3UPYeMOIro aKTVBa, TO OHAa [O/DKHA COOTBETCTBOBATb CyMME,
KOTOPYI0O 3aMHTepeCcOBaHHbI ITOKYIaTeJlb TOTOB ObLI Obl 3aIlJIaTUTh
MpOJIaBIly, YUMUThIBAs XapaKTep MHBECTULIMII U OOCTOSITENbCTBA, KOTOPbIE
MOTYT ITOSIBUTHCS B OyAyILEM.

MexxgyHapoAHble IBYCTOPOHHME OOTOBOPbI O MOOIIPEHUM U 3alliuTe

MHOCTPAaHHBIX I/IHBGCTI/ILH/IIL/'[ ABJIIAIOTCA OEeHTpa/JIbHbIMU JJIeMEeHTaMM

49



IIPaBOBOTO  PEryJMpPOBaHMUSI YaCTHOIMPABOBBIX M  ITyOJMYHO-IIPABOBBIX
OTHOIIIeHMI B paccMaTpuBaeMoii cepe?’.

B MeXOyHapoJHBIX JIOTOBOpax TOCyJapCTBa  OOSI3YIOTCSI — He
HaIl[MOHAIM3MpPOBaTh, HE PEKBMU3UPOBATb MHOCTPAHHYI0O COOCTBEHHOCTb B
OOBIUHBIX CUTYaIMSIX. B MCKIIOUMTEIbHBIX C/Iy4YasiXx TOCYZapCTBO BIpaBe B
MIPUHYIUTEJbHOM IIOpPSIIKE, 3aKpelJIeHHOM B 3aKOHOJMIATeIbCTBE, M3bIMaTh
MHOCTpaHHbIe MHBECTULIMM TIPU YCIAOBUM BBIIIAThI OBICTPOI, afeKBaTHOM U
3 beKTUBHOI KOMTII€HCAIUMN. MeskayHapogHbIe COTJIaIlIeHUS
MpeayCcMaTpuUBAIOT IIPaBO MHBECTOpa OOpaTUTbCS B Cyd, WM JPYroi
He3aBUCUMBbII OpraH [Jis IPOBEPKM CTOMMOCTM SKCIIPOIIPUMUPOBAHHOIO
MMYILeCTBA.

OCTaHOBMMCS OT/ZIeJIbHO Ha KOCBEHHBIX (DopMax HallMOHAIMU3ALUU MU
SKCIIponpuanmy (0COOEHHO <«ITOJI3yuei» SKCIpompualusi, IMpu KOTOPOi
MHBECTOpa JIMIIAIOT €ro MMYIIeCTBa C IIOMOIIbIO CEpUM BpaxkKmeOHBIX
neicTBuit), KOTOpble B IIOC/IedHME HecsITUIeTusi cpenut GopmM U3BITUS
COOCTBEHHOCTY MHOCTPAHHBIX MHBECTOPOB IIPENCTABASIOT HaMOObIIYIO
OIaCHOCTb.

«[Tonsyyass sKCIIponpualms», Ha HaIl B3I/, O3HAuaeT CKPBITOE,
IIOCTEIIEHHOe BTOpKeHMEe B IIpaBO COOCTBEHHOCTM, UTO YMeEHbIIAeT
IIEHHOCTh MHBecTuiMu. IIpM Takmux caydasix IIpaBOBO TUTYJI Ha
COOCTBEHHOCTh (OopMasbHO COXpaHSeTCs y WMHBECTOpa, HO IIpaBa Ha
CaMOCTOSITeJIbHOE  MCIIOJIb30BaHMe COOCTBEHHOCTM OrpPaHMUMBAIOTCS B

pe3yibTaTe rocygapCTBeHHOI'oO BMellaTe/IbCTBA.

2 XaycmaHH PajiHep. VIHBECTUIIMOHHbBIE TOTOBOPHI C MHOCTPAaHHBIMU MHBecTOpamMy // [IpaBOBbIe aCIEKThI
MHBECTULIMOHHBIX AOroBopoB. M., Hopma. 2012. C.23-24.
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CoBpeMeHHOe MEXKIYHApOOHBIM IIPaBO TaKOTO pOJa IeiCTBUS
rocyapcTBa He 3aIlpelaeTcs, ec/ii OHO OIIATh JKe IPOBOAMUTCS CTPaHOIi-
PEeLMIIMEHTOM B OOIIEeCTBEHHBIX (ITyOIMUHBIX) IeJNIX, B YCTAHOBJIEHHOM
3aKOHOM IIOPSIIKe, HeIMCKPYMMUHALIMOHHBIM 00pa30M U C IIpe[oCTaBIeHeM
KoMIteHcanuy. IIpy 3ToM HEOOXOIMMO BBIICHUTH KPUTEPUM, TT03BOJISIONINE
omnpeneauTb  HeIpaBOMEpPHOe  U3bsAITMe  COOCTBEHHOCTM:  CTeIleHb
BMeIIaTe/IbCTBA B IIPABO COOGCTBEHHOCTH; XapaKTep MPaBOIPUMEHUTEIbHbIX
Mep, TO €CThb LieJdb M OOCTOATeNbCTBA IIPABUTEIbCTBEHHOM MEpHI;
HEY/IOBJIETBOPEHME PAa3yMHbBIX OXKUIAHMII MHOCTPAHHOTO MHBECTOpa M T.[.
Kcraty, B Ioc/iegHme oAbl B MEKIYHAPOJHOM MHBECTUIMOHHOM apOuUTpaske
ocoboe 3HAueHMe MMEIOT TaK Has3biBaeMble  Mepbl  PasyMHOIO
rOCyJapCTBEHHOIO BMeEIIATe/JbCTBA B MHOCTPAHHbBIA MHBECTUIVIOHHBIN
IIPOEKT.

3 MeXOyHapOmHOM apOUTpPaskHOM IIPAKTMKM M3BECTHHI [eja, B
KOTOPBIX COIJIACHO PEIIeHMI0 apOUTPasKHOIO CyAa Mepbl rOCYJapCTBEHHOIO
peryaMpoBaHus MOIAaaloT B KATErOPMI0 KOCBEHHOM KCIIPOIIPUALIIA.

I[Io osromy Bompocy, J[loibliep OTMedYaeT, uYTO, «IIOJI3ydas
SKCIIpONpHALMsI» IMIpeAIiojaraeT Haauuye HaMepeHHOl CTpaTermm Cco
CTOPOHBI TOCYAAPCTBA, KOTOPAsl MOXKET BbI3bIBATh HEraTMBHYIO MOPaIbHYIO
OLIeHKY.?

JBYCTOpOHHME MHBECTUIMOHHBIE COIJIALIEHMS COLEepsKaT KpaTKue U
06111e TTOIOKEHMUS O KOCBEHHOI SKCIIPOIIPUALIM, KOTOpbIe (POKYCUPYIOTCS
Ha pe3y/IbTaTe roCyJapCTBEHHBIX Mep M He 3aTParuBaioT BOIPOCKHI Pa3/IAMUMS

MeXay mMepamM peryjimpoBaHMd, 3da KOTOPbIe IIOJIaraeTcsda, M MepaMu, 34

28 Dolzer.Indirect Expropriation of Alien Property, 1CSID Review, Foreign Investment Law Journal, 1986, pp.
41-59 at 44.
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KOTOpble He TIIojlaraeTcsl KommeHcamusi. Hampumep, coryamieHus,
3aK/II0UeHHbIe DpaHIMen, cogepskaT CChIJIKY Ha «Mepbl MO 3KCIIPOIpUaLUmM
WIM HalMOHaIM3aluuu WK JiloOble Apyrue Mepbl, pe3ylbTaTOM KOTOPBIX
O6bIO OBI IMPSIMOE WM HEIpsIMOe JiUIIeHue cobcTBeHHOCTH». CorjalieHus
BenmkoO6puUTaHMUM IIpeayCMaTpPUBAIOT, UTO SKCIIPOIIPHAIMS TaKKe BKIIOUYAET
B cebsSs  Mepbl, «KOTOpble WMMEIOT  pe3yJabTaT, 3SKBUBAJEHTHbIN
HaIMOHAMM3AUMMU WIM  SKCIpoIpuanumu». Jpyrue coriameHus, Kak
HEKOTOpble U3 TeX, KOTOopble 3akmioumwia IlBenus, Takke comepskaT
GOopMYIMPOBKY «KaKkue-a1Mb0 MpsSMble MM HeNpsSMble MeEPbI» MU «JIH0ObIe
Opyrue Mephbl, MMeIIMe TaKylo ke IPUpOAy MM TaKoi ke pe3yabTaT B
OTHOIIIEHUU MHOCTPAHHBIX  VHBECTULIMII». BriBIIIEE MO e/IbHOE
IBYCTOpPOHHEe WHBECTUIMOHHOe corjamienue CIIA ymoMuHaeT, «Mephl,
COOTBETCTBYIOLIME SKCIPONpPHALIMM WIM HalMoHaJIM3auuu». HecKoabKo
cornamennii CIIA comepskatr 60jiee KOHKpPETHbIE TIOJIOKEHUS: <«JIH00bIe
OpyTye Mepbl UM CEPUM MEp, MpsSIMble UM HEIpsIMble, COOTBETCTBYIOIINE
SKCIIponpuanmu (BKaoUass HaJoroo6a0keHme, 006s13aTe/IbHYIO TIPOIaXKy BCex
VIV YaCTy MHBECTUIIMIA MM YMEHbIIIeHe 00beMa ITpaB WK JIMIeHNe IpaBa
yIIpaBJIeHUSI UMM, KOHTPOJIb SKOHOMMUYECKO¥ CTOMMOCTM...».

Ha TTOJIOKEHUSI MeXTyHapOTHBIX IOrOBOPOB oIypaeTcs
MeXXAyHaponaHasi cymebHast mpakTuka. Tak, B gmene Jlumeoy npomue
Coedurénnozo Koponescmea (Lithgow Case)* EBpomeiickuit Cyn 1Mo mpaBam
yeJioBeKa MOoJYEPKHYJI, YTO HallMOHAIM3alIMsI COOCTBEHHOCTM 6e3 pa3yMHOr0
BO3MellleHusI OyAeT IMpM HOPMaJIbHOM IIOJIOKE€HUM Bellleil IpeCTaB/IsITh
coboit  HecopasMepHOe  BMeIIaTeJbCTBO,  KOTOpOe  He  MOXEeT

pacCMaTpMBaATbCA KaK COOTBETCTBYIOIIeE CTAThbE 1 HpOTOKOJIa 1 ot 20 MapTa
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1952 r. x KoHBeHIMM O 3aliuTe IIPaB UeJOBEKA M OCHOBHBIX CBOOO.,
COIVIACHO KOTOpO¥ Kaxkaoe @dusmueckoe WM OPUIMUYECKOe JUII0 MMeeT
IpaBO Ha yBakeHMe CBOei cOOCTBEHHOCTH. HUKTO He MOXXET ObITh JIUIIEH
CBOEr0 MMYIIeCTBA MHaye KakK B MHTepecax OOIIecTBa UM Ha YCIOBUSIX,
MpeIyCMOTPEHHBIX 3aKOHOM M OOIIMMM MPUHIUIIAMM MEKIyHapPOIHOTO
rpasa.

CeromHsl 0O4yeHb BaKHOE 3HAYeHMe Cpedy KOCBEHHBbIX HOPM M3bSITUS
MHOCTPAHHBIX MHBECTULIMI MMeeT TapaHTUsl IIepeBOJa 3a TI'PaHUILY
riaTexeii, IIOJIYUEHHBIX  MHOCTPAHHBIM  MHBecTOpoM>® B  Xoje
OCYIIECTBJIeHMSI UHBECTULIMOHHOM [esTeJIbHOCTU HAa TEPPUTOPUU OPYroro
rocyapcTBa CBOOOIHOE OCYIIECTBAEHME pernaTpuanum 10X00a U KaluTaia,
obecrneuyeHre MHOCTPAHHBIX 00S13aTeIbCTB B MHOW BAJIIOTE U MpUOOpeTeHue
ChIPbSI U 3aMaCHBIX YacTelt 3a pyoeskoM CUMTAeTCsl MPUHIIUINMATbHO BasKHBIM
IJII  MHOCTPAaHHOIO MHBecTopa. IlosaToMy rocyzmapCTBa-3KCIIOPTEPHI
KaluTaja TPaaMIIMOHHO BBICTYIAIOT 3a HEOTrpaHUMYEHHYI0 CBOOOdY
MHBECTOPOB OCYIIECTBJIATH JeHEeXXHbIe orepanyuy, KOTOpble B COBOKYITHOCTH
VMEHVIOTCS «IieperoBopaMmmu». OHM CTpeMSTCS IIOJYYUTh IIUPOKME,
HeOorpaHMYEeHHbIe TapaHTUM B OTHOIIIEHUY JeHeXXHbIX [IeperoBOpoB.

JviaMeTpaJbHO MPOTUBOMOJOXKHOE OTHOIIeHMe K 3TOoi Mnpobjeme
HaOMomaeTcss B OOJNBIIMHCTBE Pas3sBUBAIOIIMUXCS CTpaH. XpOHMUECKHUe
TPYAHOCTH, CBSI3aHHbIE C IJIATEXXHBIMM OajaHCAMM B 3TUX TOCyIapCTBax, U
UX TIOTPEOHOCTh B COXPaHEHUM WMHOCTPAHHON BaJIOThl [JISI OILJIAThI
SKM3HEHHO Ba’KHBIX MMIIOPTHBIX TOBApOB M YCIYT CYIIECTBEHHBIM 00pa3oM

COKpamarnT MX CIIOCOOHOCTb ¥ TOTOBHOCTH IIpeagoCTaBJATb MHOCTPAHHbBIM

2 [9nexTpOHHbIN pecypc]. — Pexkum goctyma: CripaBouHas paBoBast cucTema «[apaHT».
%9 BoryciaBckuii. THOCTpaHHbIe MHBECTUILIVN : IIPaBOBOE peryanpoBanue, C.112.
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MHBECTOpaM HeoTpaHMUYeHHOE IPaBO OCYIIECTBJISITh JeHesKHbIe IepeBo/ibl. B
cuity 3TuX (akKTOpPOB B OOJBIIMHCTBE Pa3BUBAIOIIMXCSI CTpPaH HeMCTBYIOT
3aKOHbI, OTpaHNYMBAIOIIe 0OMEeH BaJIIOThI U ITIEPEBObI BAJIOTHI 38 TPAHMUILY
ITyTeM Pa3/JIMUHbBIX U3BSITUIA.

[lo MHEHUIO HEKOTOpPbIX CIIELMAJMCTOB, 3Ty TapaHTUIO II€PEeBOJIOB
MHBECTUIIMOHHBIX TIJIaTexkeir BooOIe ciedyeT IMOCTaBUThb, C MPaKTUYECKOI
TOUKM 3peHMsI, Ha TIepBoe MeCTO B CBSI3U C KOCBEHHbIMU (OpMaMU U3BITHUS
MHOCTPAHHBIX MHBeCTUIIMII. EC/IM MCXOaUTh M3 TOTO, YTO HALMOHAJIM3allys
TpeCcTaBasgeT Co00Ji YpesBbIUAMHYI0 CUTyallMio, TapaHTHUs IepeBOJIOB
KaluTaja U MOpubbLIeii CBsS3aHa C IIOBCEIHEBHON WMHBECTUIIMOHHOM
IeaTeIbHOCThI0 M COCTaBJISIET «CepALIeBUMHY corjalieHus».’! BbigeneHne
YCJIOBUIA ~ MEXIYHApOIHBIX  ABYCTOPOHHMX  JOrOBOPOB O  3alllUTe
MHOCTPAHHBIX  MHBECTUIIMII,  OTHOCUTE/NIbHO  IlepeBoja  ILIaTexei
MHOCTPAaHHOMY MHBECTOPY, B OTHEJIbHYIO TPYIITy, CBSI3AHO C TeM, UTO B
OOJIBIIIMHCTBE CTPAH COXPAHSIOT CBOE [IeiiCTBME pas3jiuYHble BaIOTHBIE
orpannueHusi. Kpome TOro, 1o MHEHMIO CHeLMAIMUCTOB B 006jacTu
peryiupoBaHusT MHOCTPAHHBIX WMHBECTULIMI, CUIbHbIEe OrpaHUYEHUS B
repeBofie CyMM, CBSI3aHHBIX C MHBECTULIMSIMM, B MHOCTPAHHYIO BajioOTy
MOTYT OBITh IpPUpPaBHEHbI IO cBoeil 3¢G@PEeKTMBHOCTM K MepaM IIO
HaUMOHA/JIM3aUMM U SKCIIPOIPUALIM MHBECTULIAIA.

B nmnocienHue rombl HabOmaeTcsl 4yeTKas TeHIEHIMSI  pocTa
MHBECTUIIMOHHBIX CIIOPOB B  MEXAYHAPOMHBIX MHCTUTYIMOHATbHBIX
apOUTPaKHBIX CyAax M apOUTpaskHbIX cymax adhoc, B ToM uucie no ¢pakram

SKCITpOoITpMannmn n APYyIrmm d)OpMaM IIPMHYOUTEJIBHOI'O N3bATUA

31 CemmmtoruHa H.T. 3aKOHOJATENbCTBO O BAJIOTHOM PETYJIMPOBAHMM M BAJTIOTHOM KOHTpose// TIpaBo u
9KOHOMMKa, 1995. N2 17-18. C.63-64.
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MHOCTPAHHBIX  MHBECTULMI.  YKa3saHHble  MEXIYHAapOOHO-IIPaBOBbIe
MeXaHM3Mbl  pa3pelleHns  MHBECTULIMOHHBIX  CIIOPOB  COCTABJISIOT
MeXIYHAapOIHbII MHBECTUIIMOHHBIN apouTpaxK.

B /1060M COBpeMEHHOM WHBECTUIIMOHHOM KOHTPAKTE COIEpP>KUTCS
OroBOpKa O Iepenauve CIIOPOB, CBS3aHHBLIX C HMM, Ha paspelleHue
MeXIYHAapOIHOI0 MHBECTUIIMOHHOIO apouTpaxka. IIpy 3ToOM OCHOBHASI POJIb
MIPUHAIJIEKUT CIIelanm3upoBaHHoOMy apouTpaxky MIIYVC. BammHrToHCcKast
KOHBeHIMsT  1965r., Ha  ocHOBaHMM  KOTOpo¥t co3man  MIIYUC,
patuduimponBaHa 6osee 140 ctpaHamu.

B mociienHue roAbl MPOTUB PasBUBAKIIMXCS CTPaH MOAAHbLI 0KOJO0 30
MeXIYHAPOIHbIX apOUTPaskHbIX MCKOB B MHCTUTYLIMOHAJbHbIE I[€HTPBI U
apoutpaxu adhoc, u eille 0OoJiee [OeCsITM WCKOB ObLIM TOAAHBI OT
MHOCTPAHHbBIX MHBECTOPOB MPOTHUB rOCYAAPCTB C MEPEXOTHOV SKOHOMMUKOJA.

Yalle BCero OTBETUMKAMM B MEKIYHAPOAHBIX apOUTPasKHBIX Cyax
BBICTYIIAIOT CTpaHbl LleHTpanbHOM M JlaTMHCKOM Amepuru. Ho Temeps,
ToXoXxe, 3a HUMM cienyoT ctpaHsl CHI. B MexayHapogHOM ILieHTpe 10
yperyanpoBaHUIO VMHBECTULMOHHBIX CIIOPOB*2, B APyrux
MHCTUTYIIMOHAJIbHBIX apOUTPasKHBIX cymax U cymax adhoc Havamu
TIOSIBJISITHCS Jlefla 00 MHBECTUIIMOHHBIX CIIOpax, B KOTOPBIX OTBETUYMKAMMU
IBISIOTCI M rocymapcrBa-yuactHuku  CHI:  VkpamnHa, KaszaxcraH,
V36ekucTaH; a Takke 6biBIINii wieH CHI I'pysusi.

B 3akioyeHne MOKHO Cle/aThb psad BbIBOAOB, KOTOpPbI€ CBOIATCA K

CJIeayIoIIeMY.

52 BalIMHITOHCKAsh KOHBEHIIMS O MOPSIKe pas3peleHiss MHBeCTULIVOHHBIX CITIOPOB MEXIY roCyIapCTBaMi 1
0PUANYECKUMY, GU3UYECKUMM JIUIaMM APYTOro roCyJapcTB Obula paspaboTaHa M MOANMCAHA O[T STUI0M
MeXXayHapoaHOro 6aHKa PEKOHCTPYKLIMM M Pa3BUTUM, BCTYIIWIA B cUIy 14 okT6pst 1966 r. I1o COCTOSTHMIO
Ha 08.07.2008 r. KonseHuuio mopmucanu 155 rocymapcTs, u3 Hux patudunypoBaiu — 143. Poccust
noamicana Kouenmuio B 1992 r., Ho He patuduipoBaa.
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HCTUTYT HallMOHAAM3a U YTBEPpANIICS B COBpEMEHHOM
MeXXIYHApOJHOM TIIpaBe, KakK OOIIeNpU3HAHHBIN IPUHIMUII UM KaK 4YacTb
TIPUHIIUIIA CyBEPEHUTETA, KOTOPBIN IIPU3HAIOT BCe rocygapcTBa. OgHAKO Mo
IOBOAY TIPUMHLMIIA KOMIIEHCAllMM MMEKTCS pasHorjacusi. Borpoc o
KOMIIEHCAlIMM TIpU  OCYILECTBJIEHUM HALMOHAJMU3ALMUM  IPOAOJIKAeT
OCTaBaThbCS OCTPBIM U HeOIpeae/ieHHbBIM B COBPEMEHHOM MeXIYyHapOAHOM
rpase.

I1s1 TpaBOBOW XapaKTePUCTUKU IIPUHYAUTEIbHBIX Mep W3bSITUS
MHOCTPAHHOJ COOCTBEHHOCTH B MEXIYHAPOIHOM IIpaBe OTCYTCTBYET edyHast
ob6IIenpUHATAsS TePMMUHOJIOTHUS, B CBSI3U C UYeM HEOOXOIMMO BHECTU SICHOCTH
B TOHSTUIMHBINA ammapaTr U OIpeneJuTbh IMPaBOBOe COAepykaHMe MOHSITUI
«HALMOHAIM3ALUSI», «IKCIIPOIIPUALIUSI», «PEKBUSULIUS», KKOH(PUCKALIASI».

Camass Ba)kHasl KaTeropmsi pPMUCKOB, KOTOpble HeNoCpeaCcTBEHHBIM
o6pasoM CBSI3aHbl C MHBECTMIMOHHONM  [OeSITeJbHOCTBIO —  3TO
HeKOMMepuecKue (MoJuTudeckue) pucku. HalmoHanm3anms 4acTo CBsI3aHa
MOJIMTUYECKMMM pPUCKaMM B CTpaHax C HEYCTOMYMBOM MOJIUTUKO-
9KOHOMMYECKOI CUCTEMOIA.

B mocnegHue pecsiTuwietus cpegyu (GopM U3BITUS COOCTBEHHOCTU
MHOCTPAHHBIX MHBECTOPOB  HaMOOJBINYI0 OIACHOCTb  IIPENCTaBJSIIOT
KOCBeHHble (OpMbl HALMOHAAM3ALUMM WIM SKCIIPOIpUALUMM, KOTOpbIe
03HAUalOT CKPBITOE, MOCTEIIEHHOEe BTOPXKEHME B IIPAaBO COOCTBEHHOCTM, UYTO
yMeHbIIIaeT [eHHOCTb MHBECTULIUNA.

CerogHs HabOIIOAAETCS TEHIEHIIMS POCTa MHBECTULIMOHHBIX CIIOPOB B
CBSI3U C IIPUHYAUTEbHBIMY (OpMaMU U3BSITUSI MHOCTPAHHbBIX MHBECTUILII B

MEXOYHapOIHBIX MHCTUTYLUMOHAJIBbHbIX ap6I/ITpa)KHbIX Cyagax "
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apouTpakHbIX cymax adhoc, OTBETUMKAMM B KOTOPBIX SIBJISIIOTCS CTPaHbI

JlaTuHCKOV AMepuKH, a TakKe rocygapcrBa-ydactHuku CHI.
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MU/ ®VHIAHOWUA U ETO PA3BUTUE B OBECITEYUEHUU YYACTUSA PUHIIAHANN B

EBPOIIEVICKOM UHTETPALIUN

Nbst JKIIAHOB™

AHHOmauus. B cmamse paccmompero pecpopmuposarue MuHucmepcmaa
uHocmpaHHuoix deq @uHAAHOUU 3a nocnedHue, UBMEHEHUE €20 KOMNnemeHyuu 8
obnacmu yuacmus 8 denax Eeponelickozo cow3a. bonee demanvHO asmopom
onucsl8aemcst Hog8as CMpyKmypa MuHucmepcmaea, denapmameHmst U omaeroi,

yuacmeyoujue 8 denax EC.

Knioueevle cnoea: Ilpasumenscmeo @uuasHouu, MuHucmepcmaeo

uHocmpatHuix den @uHasHIuu, yuacmue 8 denax Esponetickozo cor3a.

MINISTRY FOR FOREIGN AFFAIRS OF FINLAND AND ITS DEVELOPMENT IN ENSURING

THE PARTICIPATION OF FINLAND IN THE EUROPEAN INTEGRATION

ILIA ZHDANOV™

Abstract. The paper considers the reform of the Ministry of Foreign

Affairs of Finland in recent years, the change of its competence in the field of

participation in the affairs of the European Union. The author describes in

* JXpmanoB Wb Hwuxonmaesmu. IlpernomaBarenb Kadenpbl MeEXKIYHAPOOHOILO ¥ €BPOIIEICKOro IIpaBa
opuanueckoro gakyabrera BI'Y. E-mail: mail@ijdanov.ru
" Lecturer of the VSU’s International and European law chair. E-mail: mail@ijdanov.ru
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detail the new structure of the Ministry, its departments and divisions

involved in EU affairs.

Key words: The Government of Finland, Ministry for Foreign Affairs of

Finland, participation in the affairs of the European Union.

MMHUCTEPCTBO MHOCTPAHHBIX [ea DOUHAAHIUM' SBISeTCS OJHUM U3
KJIIOUYEeBbIX aKTOpPOB B pelleHUM BoIpocoB EC u mpoBeneHUs MMOJUTUKU
rocygapCTBa B MHCTUTYTHI EBpPOIECKOro corsa.

B 2012 r. B ®MHASHAMUM IPOU3OIIJIO CYyllleCTBeHHOe pedopMupoBaHue
IIPaBUTEJbCTBEHHOM CUCTEMbI KOOPAMHALMM U pelleHuss BOIIPOCOB,
cBsg3aHHbIx ¢ EC, KOoTOpoe He MOIJI0O He 3aTPOHYTb CTPYKTYpPy U
KomIeTeH o MU OuHASIHOUM B JAaHHOM acCIleKTe.

MU/, OUHISHOUY OTBeYaeT 3a MOATOTOBKY M MOHUTOPUHT BOIIPOCOB,
cBsa3aHHbIX ¢ EC, B TO BpeMs Kak MUMHUCTP MHOCTPaHHBIX Aes1 OUHISHIUU
obGjlalaeT Ha CEromHAIIHMII [eHb MCKIIUUTENbHOM KOMIIeTeHIIell B
MOJroTOBKe Aes ®uHASHAMUY, cBSI3aHHbIX ¢ EC, B c1eyIommux 061acTsIx:

— BHEIIHME CBSI3M B paMKax 00Ieli BHeIIHe MOJUTUKU U TTOJIUTUKU
6e3onacHocTy EC, TOproBoii MOJUTUKY U HOJTUTUKM B 00JIACTY Pa3sBUTHS ;

— o6mee pasButue EC B coTpymHuuectBe c [IpaBUTEIbCTBEHHBIM
HernaprameHTOM I10 feynam EC;

— eBPOIIeiiCcKoe IPaBo U COrJIallleHus C TPeTbMMM CTpaHaMM B paMKax

BHeIlnHuX oTHoIlneHumn EC.

! Ministry for Foreign affairs of Finland // URL: http://formin.finland.fi
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Hctopuuecku, MUl OUHISHOVMM B TIepBOHAYA/IbHBIN II€pUOJ, YWIEHCTBA
Ouungauagun B EC  (1995-2000 rr.) ob6maman HaOOMbIIMM 00BEMOM
koMmreteHuu mo genam EC B cTtpykrype I[IpaBuTenbcTBa OUHASSHOAMM, TaK
Kak B ero cocras Bkiouvancsa Cekperapuart 1o genam EC MU OUHISTHOUN.
OH ObLI Je-I0pe OTBETCTBEHEH 3a KOOPIAMHAIMIO OOJIBIIMHCTBA BOIIPOCOB,
cBsizaHHbIX ¢ EC. Jle-dakTo ke 3Ty poJib IMOCTENeHHO CTajla BBIMOJIHSITH
Apmunaucrtpauusi [Ipembep-MmyuHUCTpa OUHISTHOAMM, TOCKOJIBKY C T€UYEHUEM
BpemeHu Borpockl EC Hauaimm Bce B 0oJblleir ¥ OOJbIIe CTeIeHu
3aTparMBaTh HAILIMOHAJIbHYIO IIOJIUTUKY FOCydapCTBa.

Hanee, wopuandyeckas mepegaya KOMIIETEHLMM BBITJIsSAea BIIOJHE
noruuHoi, u Cekperapuat 1o genam EC 6bu1 mepeMeleH U3 CTPYKTYPbI
MuHMCTepCTBA MHOCTPAHHBIX el B AaMuHMCTpanuio IIpemMbep-MuUHMUCTpa
aerom 2000 r. mocje HeOOJbIION 3aJepskKKM, MIpegHa3HAaueHHO! IS
MICKJTIOUEHMST KaKoro-1mbo Bpeaa g npencenaTensbcrsa Ouunsuaum B EC B
1999 .

Kak 3ameTrunu B cBoeii pabore? P. JlammuueH, O. Pen, II. Yycukiona,
MIPUUMHOM «TpaHcdepa TTOJTHOMOYMII» Ob1JI0 HeJoBepue B
6ecIpuCcTPacTHOCTY MMHUCTEPCTBA MHOCTPAHHBIX A€/ CO CTOPOHBI APYTUX
MMHUCTEPCTB, U  IOJ0OHbIE  MHCTUTYLMOHA/JbHbIE  CIIOPHI  TOJBKO
CII0COOCTBOBAJIN €TI0 Pa3BUTHUIO.

B mepBoHauasnbHbIN Tepuop wieHCTBA OuunagHuaun B EC B CTpyKType
MUl OUHASTHOAUM MOKHO OBLIO BBIAENUTh OTAE/NbHbIE CTPYKTYpPHBIE
eIVHMIIBI — OTAeJbl, Ccllenuanusupyrommecss Ha Borpocax EC um ux

KoopauHauuu. B pamkax PermoHanbHOro orgenenusi MU/ cyiiecTBoBano

2 Lampinen, R. — Rehn, O. — Uusikylg, P. (1998), ‘EU-asioiden valmistelu Suomessa’, Eduskunnan
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Otpenenne o genaMm EC, BormpocaM KOOpAMHALIMM U pacCIIUpeHMs, KOTOpoe
COCTOSIJIO U3 IISITU OTIEe/IOB.

bonee Toro, Ormen 1o cBs3siM ¢ EC, HaXoouBILMIICSI B BedeHUU
[Tonutuuyeckoro pemapramMeHta MU, OuMHISAHOMM, OTBeYaJl 3a BOIPOCHI
o01Ieli BHEIIHeJ IIOJIUTUKU U IIOJUTUKMU Oe30IIaCHOCTM, a IJaBa 3TOro
oTHesia 6pUT YWieHOM EBporeiickoil KOppeCHnoHAeHTCKOM rpyImbl. OTaen 1o
npaBy EC Haxomwicsa B BedeHuu HOpuamdyeckoro pemnapramenta MU u
oTBeuaJ 3a CcyAeOHO-IpaBOBbIE BOIPOChl. B  mOmo6HOM  KiOUe
dyHKUMOHMpPOBaAu 1 [lemapTaMeHT MO BHEITHMM 5KOHOMMUYECKUM CBSI3SIM U
HdermapTaMeHT MeXIYHApPOAHOTO COTPYOHMYECTBA M Pa3BUTHUSA, KOTOpbIE
ObIM KOMIIETEHTHBI B pelieHuMu BompocoB EC, BxoAsimux B KpPyr uX
oesiTeJIbHOCTM, Ha 4YTO Oojiee OeTaJibHO OOpaTuiiM BHMMAaHME B CBOUX
Hay4HbIX MccaenoBauusx T. Tunnukaiinen®, Y. Paconen®.

Haumuag ¢ 2008 r., opraHusainMoHHasi CTpykrypa MU OuHISHOUU
roABepriach 3HAUYUUTENbHbBIM M3MeHeHusaM. CornacHo IIpecc-pennsy
299/2008 ot 25 aBrycra 2008 r., «<c Hauana ceHTsIOpss 2008 r. KOJMYECTBO
OTHeJIoOB MuHMUCTepCcTBa OyIdeT yMEHbIIEeHO C IBeHaAllaTu 0 BOCbMMU, IPU
TOM, UTO CYIIECTBYIOIIME OTHOeabl OyAyT 00benyuHeHbl... llenpio pedopmbl
SIBJISIETCS MHTeHCcu@uKams 06paboTKMU OCHOBHBIX DyHKLMI

MunuctepcTBa.» BaxkHocTh BompocoB EC 6bLJI0 0COOEHHO MOAYEPKHYTO B

kanslian julkaisu 7/1998. (Helsinki: Oy Edita Ab).
3 Tiilikainen, T. (2002), ‘Suomen ulkopoliittinen ohjausjdrjestelmd perustuslain mukaan. Arvio jarjestelmén
toimivuudesta.” in Perustuslakiuudistukseen liittyvid selvityksid. Oikeusministerion tyoryhmamietinto
2002:2. (Helsinki: Edita Prima Oy).
4Rédsdnen, L. (1998), ‘Ulkoasianministerio (UM)’ in ’EU-asioiden valmistelu Suomessa’.
Eduskunnan kanslian julkaisu 7/1998. (Helsinki: Oy Edita Ab); Rédsdnen, I. (1998), ‘Sosiaali— ja
terveysministerio (STM)’ in ’EU-asioiden valmistelu Suomessa’. Eduskunnan kanslian julkaisu 7/1998.
(Helsinki: Oy Edita Ab).
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[Ipecc-penuse: «CnelnajbHONM 1ie/bl0 MpeCcTaB/seTCcss MHTeHCUpUKaus B
KoopauHauuu nea EC».

Tak, B Hacrogllee BpeMms OpraHusalMoOHHasa CTpykrypa MU
OuunsHaum®, cBsisaHHasg ¢ Bompocamu EC, HECKOJIbKO paciuypwuiach u
Crienmaan3upoBanach.

AHanmusupysl mocjiegHue KI4YeBble HOBALMM B AesdTenbHOCTHM MU
OUHISHOUU U ero CyLIeCTBYIOIMX Ha OJAHHbII MOMEHT BOCbMM OTHEJIOB,
ciaenyeT 3aMeTUTD Cllefylolee.

Bo-nepBbIxX, Hanboee BasKHO OTMETUTD, uTo ¢ 22 uioHs 2011 r. 6b11a
BBeJleHa JOJ/DKHOCTb MuHucTpa no genaM EC M MeXXOyHAapOIHOM TOPTOBJIe
Ouungaaauu (JI. TomBakka, ¢ 24.06.2014 r. 110 HacT. Bp.). B ero KoMmneTeHI1I IO
BXOOUT pellleHne BcexX BompocoB o paenam EC, BbITeKawommx U3
nesTelbHOCTU [IpaBUTeNbCTBEHHOrO Cekperapuata 1o pneinam EC, 3a
UCKIIOUEHEeM TeX BOIPOCOB, KOTOpble HAXOAITCI B KOMIIETEHIIUN
[Ipembep-muumctpa Gunnsaaun (A. Ctabo, ¢ 24.06.2014 r. o HaCT. Bp.).

Bo-BTOpBIX, B  HaCToOsIlee BpeMs  BbIJeNSIeTCs  OTHeJIbHbIN
IermapTaMeHT 1o genaM EBporibl, B KOTOpPbIi BXomasaT OTmesn IO o6HIUMM
Borpocam EC m koopauuanum®, a taxke Otmen mno pacimuupenuio EC u
BocTrouHbiM BajikaHaMm’, KOTOpbIe CHEIUaJIN3UPYIOTCS VCKIIYUTEIHHO Ha
Bomnpocax EC.

B 3agaun OT1pesna mo obmym BornpocaM EC 1 KoopauHaLuy BXOIST:

> OprauusauyoHHas  CcTpykrypa MM Ounnaaogum  (akTyanbHo  Ha  1.08.2014 1)  //
http://formin.fi/public/default.aspx?nodeid=15130&contentlan=2&culture=en-US
6

Unit for General EU Affairs and Coordination //
http://formin.finland.fi/public/default.aspx?nodeid=16576 &contentlan=2 &culture=en-US
7 Unit for EU Enlargement and Western Balkans //

http://formin.finland.fi/public/default.aspx?nodeid=16577 &contentlan=2 &culture=en-US
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a) pellleHue OOIIMX BOIIPOCOB, CBI3aHHBIX ¢ EC, BK/IIOUAsT BOIPOCHI
pa3Butusa EC M MHCTUTYIIMOHHbIE BOIIPOCHI;

0) rmoaroToBUTE/IbHAS paboTa s nesteabHocTy Coreper II v yuacTye B
IOATrOTOBKEe BONpocoB aJjist CoBeTa MHOCTpaHHbLIX ney Coera EC;

B) BHYTPEHHSISI KOOPAMHALMSA TOPU3OHTAIbHBIX BOopocoB EC B pamkax
MU, @OuHASHONUM, BKJIKOYAsl BHeIIHee M3MEpPeHUM 3SHepreTmyeckom
otk EC n BHemHe nmoautuku EC.

Otmen no pacmupennio EC um BocrounsiMm bankaHam B yactu men EC
OTBETCTBEHEH 3a 00CYKJIeHMe OTHOCUTebHO paciuupenust EC 1 cBsI3aHHBIX C
HMM BOIIPOCOB.

B-tpetbux, B pamkax IOpuamueckoro pemapramenta MU 6buin
opraumusoBadbl Otmen mo mpaBy EC u VupemgurenbHbiM [ToroBopam ECS,
Otpen o cyme6HbIM Aeaam ECP.

Otpmen mo mnpaBy EC u VupemurenbHeiM [JoroBopam EC HeceTt
OTBETCTBEHHOCTh 3a: IIOATOTOBKY M WMILJIEMEHTALUI0 MeXIYyHapOOHbIX
IOrOBOPOB, B3aMMOCBSI3aHHBIX C EC; pellleHue BOIIPOCOB €BPOIIEMCKOTrO
rpaBa; [penoCTaB/JeHMe  KOHCYJbTalMili M peKOMeHpauui  T0
3aKoHozaTeabCTBY EC 1 MeXayHapOgHbIM OOrOBOpPaM; yyacTue B IIPaBOBOM
Pa3BUTUM MHCTUTYLMOHAIBHOM CTPYKTYPbI M 3aKOHOIATE/NbHBIX IIPOLIEAYD
EC.

Otmen mno cymebHbiM genamM EC oTBeTCTBEHEH 3a: IIpeliCTaBjIeHMUE

[IpaButenbcrBa Ouuasaauy B Cyme EC; mpepocTtaBjeHue MHGOPMALMU O

8 The Unit for EU and Treaty Law //
http://formin.finland.fi/public/default.aspx?nodeid=16571 &contentlan=2 &culture=en-US
9 Unit for EU litigation //

http://formin.finland.fi/public/default.aspx?nodeid=15996 &contentlan=2 &culture=en-US
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cyneoubix pgenax EC u mpoiegypax pasbupaTenbCTBa, 3aTparuBaiolynx
OUHISHOUIO U TIP.

B-ueTBepThixX, KakK U paHee, B Ilonmutmueckuit npemnaprameHt MU/
BXoauT OTHen 1o oOIei BHEIIHEeN IIOJUTUKE U IOJUTUKE 0e30I1aCHOCTU
EC!°, Ho Ha ceropHsIIHMIi OeHb Iepel HUM CTOST CJIeAyIOIi/ie HOBBIE
3aa4Un:

— KoopauHauus u rmoaroroska OBIIb;

— 3agauu EBporneiickoro KoppecrnoHaeHra;

— HaA30p U pa3BuUTHe KoMMyHuKalnoHHoi cetu COREU;

— JMHbIe BeJOMCTBeHHbIe (QYHKIIUNA.

B-niaTeiX, BaxkHyl0 Muccuro B genax EC BoinosHsger IlocTosiHHOe
npencTaBuUTeNbCcTBO PUHAAHAMKY B EBporieiickoM corosel!!, Haxopsieecs B
BBeneHun MU/ OunangHaun. OHO HaxXomuTcsl B bproccesie ¥ BBITIOJHSET
K/IIOUYEBYI0 poOJib B peanusaumy QUHCKOM TmoauTuku B obiactu EC,
IOCPeACTBOM yUaCTUSI B 0OCYKAEeHUSIX OT MMeHU OUHISTHANM, TTPOBOAVMBIX
B Cosete EC. lllTaT [TocTOSTHHOrO IIpeacTaBUTEIbCTBA COCTOUT U3 0K0Jio 100
rpakIaHCKUX CITy>KalIuX, IIpeCTaBJISIOIIX Kaxoe duHCcKOe
MuHUCTEpPCTBO.

OHo Bo3rnasisercs IToctossHHbIM TipenctaButeneM OuHasHIUMU B EC
(IT-C. Bueppoc-Bwiienése B HacT. Bp.) u ero 3amecrurenem (M. Xyycko-
JIaMIIOHEeH), KOTOpbIe MpeacTaBsaioT OuHISHANIO B KOMUTeTe IMOCTOSTHHBIX

npencraBurenein Cosera EC (Coreper).

10 Unit for European Common Foreign and Security Policy //
http://formin.finland.fi/public/default.aspx?nodeid=15904 &contentlan=2 &culture=en-US
1 IlocTosiHHOE MpeLCTaBUTENbCTBO OUHISIHINUN B EBponeiickom coro3e //

http://www.finland.eu/Public/Default.aspx
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B cTpykType IIOCTOSTHHOTO IpeacTaBUTEIbCTBA HA CETOMHSIIHUIA OeHb
oTme/ibHO BbiAensaoTcsa IlpencraBurtens @PunnsHaum B KomureTe 10
nmoauTuke u 6esomacHoctu Cosera EC (PSC)'? m EBporieiickoMm BoeHHOM

komutete (EUMC)'.

12 The Political and Security Committee (PSC) // http://eeas.europa.eu/csdp/structures-instruments-

agencies/index_en.htm
3 European Union Military Committee (EUMC) // http://eeas.europa.eu/csdp/structures-instruments-
agencies/eumc/index_en.htm
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AHTHUMOHOIIOJIBHOE 3AKOHOJIATEJNHBCTBO EC. ITPOLIENVPHI U IIITPA®BI

AHOPEM KITEMUH™

AHHOmauusa. B cmamee peuv udém o npouyedypax, npumeHsieMviX 8

aHmumoHononvHoli npakmuke EC u wmpagHovix caHkuusx, Haiazaemoix Ha eé

Hapywumeaeti.

Knrwoueeste cnosea: eeponeﬁcxoe npaeo, EGPOCO}OB, AHMUMOHONOJIbHOE

npaso, npaso KoHKypeHyuu, eepourHmezpayus, Knémun A.B.

ANTIMONOPOLY LEGISLATION OF THE EU. PROCEDURES AND FINES

ANDRE] KLEMIN*

Absctract. In the article is about the procedures, applied in the

antimonopoly practice EU and fines imposed upon violators.

Key words: european law, European union, antimonopoly Ilaw,

competition law, eurointegration, Klemin A.V.
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3aKOHOJIATeNbCTBO. B 1995 1. B Hero BHeCeHbl HEKOTOpbIE€ BasKHbIE
OOMOJIHEHMSI M TIOMpPaBKM C 1eJbl0 pPa3bsICHUTh OCHOBHBbIE WUAeU U
Mpoueaypbl, a TakKkKe OIpedenTb KOMIIeTeHLMIO (QeaepaabHbIX
AHTMMOHOIIOJIbHBIX OPTaHOB.

[To manHbIM T'ockoMuteta P® 1m0 aHTMMOHOIIO/JLHOM IOJUTUKE, €ro
oesiTeJIbHOCTh BbIpasujach B ciaenyiomux udpax. KoanmyecTBo ciaydaes
IIpUMEeHEeHUSI aHTMMOHOIIOJIbHOTO 3aKOHOAaTe bCcTBa PD: B 1992 r. — 8620;
B 1993 r. — 11470; B 1994 r. — 12152; B 1994 r. ¢daxToB HapylieHUs
AHTMMOHOIIOJIBHOI'O 3aKOHO/IAaTe/IbCTBA HACUUTHIBAJIOCh — 3720 (31 %). U3
HUX, TOCYJApCTBEHHbII KOHTPOJIb 3a CO3JaHMeM, peopraHu3anuen wu
JUKBUIAIMeli KOMMEpUeCcKUX OpraHm3aimii u accoumanuii — 5364 (43%),
roCy/IapCTBEHHBI KOHTPOJIb 32 MpMUoOOpeTeHneM akKiuii (IoJu) B KaruTraje
KoOMMepueckoi opranmsauumu — 2140 (18%), nmpouee — 928 (8%).

35oynorpebeHne TOMUMHUPYIONIMM IOJIOKeHMeM Ha pbiHKe (CT.5) -
2328 (629%), TIpakTMKa COIJIAaCOBAHHBIX  [EMCTBMI, HapYyIIAIUX
AHTMMOHOIIOJIbHOE 3aKOHOIaTeabCcTBO(CT.0) — 197 (5%), aKkThl, a AeiicTBUS
MUCIIOJIHUTEJIbHOM BJIACTM HAIMpaBJeHHble Ha OrpaHMYeHMre KOHKYpPEeHIIUU
(ct.7) — 881 (24%), Hemob6pocoBecTHast KOHKypeHuus (ct. 10) — 175 (5%),
rpouee (cT. 8,9,19) — 139(4%). Utoro: 3720 (100%).

HapyuieHnus, rpekpaiieHHble 6e3 cyme6HOro pasouparenbctsa — 1300.
Cyneb6Hoe pasbupartenbcTBO B 1994 r. HauaTto B oTHOomeHun 1467 (100%) us
HUX 1o cT.5 — 896 (61%), cTt.6 — 70 (5%), cT.7 — 331 (23%), c1.104 (7%).
KonnuecTBo TpeaIMcaHnii: 1353; KOJIMYeCTBO HaJIO’KEHHbIX
aIMMHMUCTPATUBHBIX B3bICKAHUI M MpenynpexaeHuin — 198; KoamvecTBo
BbIJAaHHbBIX IpeABapUTEIbHbIX pa3pelleHnit Ha CO3JaHe, peopraHuu3anmnio, u

JIMKBUIALMIO KOMMepuecKux opranm3anuii — 4100; KonnuecTBO OTKa30B HA
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3asiBJIEHMS [JIS TI0JIyUYeHU s pa3pelleHus Ha Co3aHue (M T.[.) KOMMepUYeCKux
opranmsaiuii — 550; KojaMuecTBO TMpeaBapuUTeNbHBIX pa3pelieHuis,
BbIZIAHHBIX 1S pUo6GpeTeHust «aoam» — 1581.1

Tem He MeHee, mpuBeJleHHbIe 1UbPbI caMy IO cebe ellle He BIIOJHE
MPOSICHSIIOT ~ KapTMHY  peasibHOV  3(D(GEKTUBHOCTU  IeiCTBYIOILEro
Poccuiickoro 3akoHopzarenbCTBa. He 1mpociexwuBaercss OMHAMMKA U
CTPYKTypa TIpOTMBOIIPABHOrO TOBedeHus mpennpusatuii. LUudper pawor
c1aboe TIpeAcTaB/ieHMe M O TMpuUMeHeHUM U 3(PEOeKTUBHOCTU IITPadHBIX
CaHKIMI K mpaBoHapymurensM. Cama uudpoBas mMH@OpMaLUS BBITJISIIUT
00e3/IMYeHHOl, TIOCKOJbKY He Ha3bIBaeTCsi HU OJHOTO KOHKPETHOTO
npennpuaTusi-Hapymmurtensa. He  OposSCcHAOTCS U MPOLLECCYyaJIbHO-
NpoueaypHble MeXaHM3Mbl aHTMMOHOIIOJBHOIO peryanpoBaHusi B Poccumn.
HakoHell, TpuBOAMMbIe MOaHHbIe IIPOCTO Cepbe3HO TMPOUTPBLIBAIOT 0Oe3
COMIPOBOJNTENBHOTO aHAJIUTUUECKOTO MaTepuasna. I[loaTomy ObIIO Obl
HeIUIOXO JaTh CPaBHUTEIbHO-IIPABOBOI aHA/IM3 aHAJOTUYHOIO 3apy6eskKHOTO
3aKOHOJATe/JIbCTBA, & TAKKe TEeOpUM U TPAKTUKU IIPUMEHEeHUS HOPM O
KOHKypeH1uM B EBpocorose.

3amMeTuM, 4TO TexHuuyeckoe cogmerictBue EC COBepUIEHCTBOBAHUIO U
MMILUIeMeHTal MM MpaBul KOHKypeHIMM B PO mpeaycMoTpeHO B 4.4 CT.53
CorynamieHusi O TIApTHEPCTBE U COTpPygHMUUECTBe Mexnay Poccuitckoin
depepaunein u  EBpocoobmiectBom  (1994r.). A B cr. 53 u.l
IpeaycMaTpuUBaeTcsl 00s13aHHOCTb CTOPOH «pabomamsp Had ucnpasieHuem uiu
YCMPAaHeHueM...02paHuueHull KOHKYpeHyuu, 8bI36(AHHbIX nosedeHuem

npeanpwzmuli Wil 6bl36AHHbIX ZOCyaapCmGEHHblM eMeulamenbcmeom 6 moti

! Bce manuble npuBeneHbl u3: Kashevarov A.B.& Tsyganov A.G. Summary of the most important recent
developments in Russian competition legislation. // Competition policy Newsletter. N6, Vol.l,
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Mepe, 8 Kakoil amo mMoxem 8030elicmeosams Ha mopzoeniw mexdy Poccueli u
Coobuwecmeom». [ NOCTUMKEHMSI ITUX Iiejieil «CTOPOHbI 06ecreurBaloT
HaJauuye u IpuMeHeHre 3aKOHOB, KaCalluXCsl OrpaHUYeHMi T KOHKYPEHIIUU
MIpeIIPUATUSIMY, HAXOOAIIMMMUCS MO UX I0PUCIUKIIMEN»2.

KakoBo ke peryaupoBaHue KOHKypeHIMM B EC. OCHOBbIBasiCh Ha
MIPUHIIUIIE «CYOCUAMAPHOCTU», CUCTEMAa KOHTPOJISI 32 MOHOIIOJMUCTUYECKOI
rnpakTukoi co cropoHnl EC, kak crnpaseniuBo 3ametun EpemeHko B.U.
«HOCUT (QaKyJIbTaTMBHBIN XapakTep MOJsg YYaCTHUKOB XO3SIIICTBEHHOTO
obopora»’. IlojoxkeHMss HOpMaTMBHBIX akToB EC HallpaB/ieHbl MPOTUB
MOHOIONM3al UM JIUIIb IIOCTOJIbKY, IIOCKOJbKY MpPU 3TOM MPOUCXOOUT
OEeCTBUTEJIbHOE OrpaHMUYeHMe KOHKypeHUuM. Ecam  3arjisiHyTh B
yupenuTesbHble aKTbl aJbSHCA, TO BBISICHIETCS, YTO OCHOBOMOJAramwIue
HOPMBbI, peryjimpyrnliinye KOHKypeHLM0 Ha pbiHKe EC, comepskaT JIMIIb
oeKJIapupoBaHHble  3ampeTbl. JIuineHue ke  Kaprejel  peaJbHbIX
BO3MOKHOCTE HeIlpaBOMEPHOr0 WUCIOJIb30BaHUS CBOETO0 MOHOIIOJIbHOI'O
TOJIOKeHUS JoroBopamu He npepycMmorpeHo. Komuccus EC yrosHoMoueHa
BCEro JIMIIb YCTaHABIMBATh, UTO OIpeAe/ieHHOe MoBeAeHe TOrO WU MHOTO
MIpeanpusITUSI Ha PhIHKE He SBJSIeTCS mpaBoMepHbIM. Kakum ke obpasom B
TAaKOM Cjydae IIPOUCXOAUT peryaupoBaHMe KOHKYPEHTHOWM IOJIUTUKU B
paMKax IrpyrnupoBKu. KakoBbI Mpo1ecCcyajlbHO-IIPOLieAYPHbIE aCIIeKTbI 3TOM
nesiTeIbHOCTY, MMEIOTCSI JIM M KaKOBbl 00beMbl CAHKIMII 3a HapylleHMe
rpaBuj CcIipaBedinBoii KoOHKypeHMu B EC. KakoBa mpaBopeaim3aluOHHAasI

npaxktuka B EC B 3T0J cdepe.

autumn/winter 1995 P.58.

2 JIOKYMEHTBI, Kacaloliyecs B3aMMOOTHOLIeHMii Mexnay Espomeitckum Cowosom u Poccueii. OTB.pep.
10.A.Bopko. M.— «IIpaBo», 1994.

5 EpemeHko B.M. AHTMMOHOIIOJIbHOE 3aKOHOAATeabCcTBO EC: OIBIT MeXAyHapOAHO-IIPaBOBOTO
perynmMpoBaHusl. // 3aKOHOAATENbCTBO U SKOHOMMKA. 1994, N2 13-14, C.69.
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KoHKypeHTHOe MpaBO $BJSIETCS OLHUM M3 OCHOBHBIX 3JIEMEHTOB
npaBoBoit  cuctrembl EC —  BakHeMIIMII MHCTPYMEHT  YCIIELIHO
9KOHOMMYECKO} MHTerpaium. A co3gaHue CUCTEeMBbI JJIs 3alUThl CBOOOIHOT
KOHKYPEHLIMM Ha eIVHOM PbIHKE, OCHOBAHHOV Ha MpaBUjaX, U3JI0O)KEHHbIX B
noroBope — 3To oaHa 13 3agau CoobiectBa. Chepa gesTeJbHOCTY KapTeseii
M MOHOIIO/NIMII — 3Ta Ta 06jacTh, IAe 3aKOHOAATeNabCTBO OOIIero pbIHKA
IIMPOKO Pa3BUBAJIOCh M OKasaja0 CUJIbHOE BMSIHME Ha 3aKOHOLATeJbCTBA
cTpaH-wieHOB. CienyeT CcKasaTb, UTO CerogHs BO Bcex rocyzapctBax EC
MIPOBOJUTCS eAyHas MOJIUTUKA B 00/1aCcT KOHKypeHIun. [IpaBo cowo3a, Kak
MU3BECTHO, CYIIeCTBEHHO OTIMYAETCs OT KJIAaCCUYECKOr0 MeXIYHapOgHOTO U
omarogapsi perjameHTaM M AMPEKTMBAM B 3HAUMUTENbHOV CTeleHU HOCUT
TeXHUUYECKUIN U XO3S/CTBEHHO-IIPaBOBOI XapakTep. B 3Toil CBsI3uU
HeoO0X0IMMO 3aMeTUTb, UTO B KomrieTeHIni0 EC BbiBelleH BeCb KOMILJIEKC
TOPrOBOT'0 U TPaXAAHCKOrO IpaBa, Peryiupyroluii KOHKYPEeHIL M0 B paMKax
EC. B ciiydae Roanmsum MexxayHaponHble akTbl EBpocooOiiiecTBa 3aMeHSIIOT
HallMIOHAJ/IbHbIe 3aKOHBI, pPEeryJiupymolue KOHKYPEHUUIO, [eSITeJIbHOCTb
Kaprejneii UM  MOHOIIOJNMUIMA, OKa3aHue TOCYAApCTBEHHOM  IOMOILIU
TpenIpUITUSIM.

KoHKypeHTHOe mpaBO eBpoaibsHca eme wMosono. Ecam B CIIA
AHTUTPECTOBCKOE 3aKOHONATEJbCTBO IIPUMEHSIETCS YK€ B TeuyeHue
CTOJIeTUSsI, TO aHaJornyHoe npaBo EC meknapaTMBHO CYIIECTBYET, JIMIIb C
1957r. A mepBbie TpelleieHThbl IPUMeHEeHNSI eBPOIeiiCKOro KOHKYPeHTHOTO
rpaBa, B KOTOPBbIX B BUAE CAHKUMUI HaJaraauchb [OeHEeXHble HayeThl,

MOSIBUJIMCh JIMILb TTpuMepHO uepe3 10 seT. «KoHkypeHTHas noautuka EC —
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9TO Upe3BbIUaiHO TeXHMUecKas U 3amyTaHHas chepa eBpoIeiickoro npasa»®.
B npaBe EC cyiiecTByeT Tpu Buaa HeJ00OpPOCOBECTHOM KOHKYPEHIIUM, TOUHEe
cKa3aTb, eguHasi moauTuka EC B 006/1aCTV KOHKYPEHLMM CTPOUTCS I10 TpeM
OCHOBHbBIM HalpaBJIE€HUSIM:

1.  aHTHKapTeabHOe perynupoBanue EC;

2.  KOHTpPOJIb 3a 3JI0yIIOTpeb/IeHMEeM JTOMUHMPYIOUIUMM ITOJIOXKeHMEM
Ha pbIHKE TOBApPOB U YC/IVT;

3.  KOHTpPOJb 3a JIbFOTHBIMM TOCYIAPCTBEHHBIMU CYOCUAUSIMU
OTHebHbIM (PMpMaM U OTPaCISIM IIPOMBIIIJIEHHOCTMH.

BoinmosHeHne mpaBuia KOHKypeHuuu B EC obGecmeunBaer Kommuccus
EBpocoro3a. OcCHoBoIoararwlIue HOPMbI, Peryaupyloiie KOHKYPEHIIMIO,
COoZepsKaTCs, BO-TIEPBbIX, B yupeaAuTeabHOM n0rosope o EC, 1, BO-BTOPBIX, B
periiaMmeHTax, AMPEKTUBAX M pelleHusiXx bproccens, u, B-TpPeTbUX, B
3akmoueHmnsx cyga EC.

EcTecTBEHHO, UTO HOPMbI KOHKYPEHTHOTO 3aKOHO/IATEIbCTBA HE ObLIN
61 cToib 3¢ @eKTHBHbI, He Oyab y BbICHIMX opraHoB EC mocCTaTOUYHBIX
CaHKIMI 3a uX HapyleHue. Kakue >Ke CaHKLUUM MOpegyCMaTpPUBAIOTCS
KOMMYHUTApPHbIM aHTMMOHOIIOJIbHBIM 3aKOHOAATEeJbCTBOM, U YTO peaibHO
MOTYT OploccebCKMe aHTUMOHOIIONbHbIE OpraHbl [IJISI MpemoTBpalleHMs
HapylleHMsI KOHKypeHUMM. HyKHO cKasaTb, UYTO HMKAKMX CaHKIMII 3a
HapylleHue MpeanpusITUIMU TIpaBuUI KOHKYpeHLUM CTaTbSIMU
yuypeauTeNbHbIX [TOrOBOPOB He IPeayCMOTPeHO. A peanmusanus 3alpeTos,
yKa3aHHBIX B [IOrOBOpax, oOecIieuMBaeTCss TMPUHSITHEM IIOJIOKEHUSI O
mTpadax ¥ MOepuoaMuecKux MTpagHBIX TIJIaTexXaxX, COAep>Kalluxcsi B

periiaMeHTaX U IMPEKTMBaxX EC.

4 EG-Wettbewerbsforschriften.1984. Luxemburg. S.9.
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Bo-miepBrix, Komuccug EC [KEC] moxkeT m3paTh pacliopsbkeHue o
IIPMOCTAHOBKE U IMpeKpallleHuM aHTUKOHKYPEHTHBIX AeiicTBuii. Hampumep,
«PelleHye 0 MpeKpaleHny AeiCTBUIA, OTPAaHNUYMBAIOIIMX KOHKYPEHLIVIO» .
Hanee, KEC, momo6Ho apburpaxy BTO, MoxXeT 1OTpebOBaTh
peadbUIUTUPYIOIIMX MEeMCTBUII — HallpUMep — BO300OHOBUTH IIPOTUBOIIPABHO
IIPMOCTAHOBJIEHHbIE TTOCTABKU U T.]I.

1 maH. eBpo mam no 10% romoBoro obopoTa 3a IpenbIayIuii
XO3SIICTBEHHBI} Ioj, — TaKOB pasMep IITpadHbIX CAHKIMI 3a HeOpexxHOoe
WIM TIpeJHaMepeHHOe HapylleHue CTaTeil [OOroBopa. YMBbIIIJIEHHOe
HapyllleHue BjeuveT 3a coboit mTpad M B Oojiee 3HAUUTEILHOM OObeEMeE.
Ouenka Komwuccueri TOro wiM MHOTO Ka3yca B KaXAOM Cjy4dae
mHauBUAyanbHa. [Ipu Hanoxxkeuun mrpada KEC 6eper B pacueT, HaIpuMmep,
He TOJIbKO Cepbe3HOCTb U IJIMTENbHOCTb HapyIIeHUs, HO TaKXke U OIL[eHKY
MpUObUIM, KOTOPYID KOMITAHMM [OJIKHBI ObLIM IIOJYYUTH C OIeparuii
KapTeJin.

[TpoBOAst pacciaegoBaHMe MOHOIIOJIUCTUYECKON esITeIbHOCTU TOTO
WUJIV IHOT'O TIpeanpusitusi, Komuccus umeet mpaBo TpeboBaTh OT HErO OTBETa
Ha II0CTaBJIeHHbIE BOIPOCHI. EC/IM OHM YKJIOHSTCSI OT OTBETOB WMJIM OTBETHI
HEeIIOJIHbIe MM HempaBuIbHbIe, KoMuccueii MokeT ObITh HaJIOKeH IHITpad.
3a HeTOUHYIO MM HEeIo/IHYI0 MHbopMaLuio — 1o 5000 ECUC. Eciau Komuccus
OblIa BBIHYKIEHa BBIHECTM OQUIMAJIbHOE pelleHue 00sI3bIBalolee
npennpusiTiie OaTh MCUEPIIbIBAIONIYI0 MH@OpPMAaIMI0, TO 3a KaKIbIii IeHb

MIPOCPOYKYM MpeAocTaBiaeHMs mosHoi nHpopmauyu — 1000 ECU.

> KonkypeHTtHas nmoauTtuka EBporeiickoro Coobiectsa. OtB.pen. 10.A.Bopko. Mocksa. «[TpaBo» 1995. C.72-
73.

¢ ECU — European Currency Union — Bamiora EC, npenmiectBeHHMIia «EBpo». imena xoxgenne B EC B
1990-X rT. B BUJIe 37IeKTPOHHBIX, 8 He HAJIMUHbBIX JIeHer — JJIs1 B3ayMOpPaCcu€ToB.
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OouH M3 TMpoLeaypHbIX METONOB MpUBeNeHUS B OeCTBME HOPM,
pPeryiupymoImmux KOHKYPEeHIIMI0O — o0s3aTe/nbHasi HOTUdUKAIUSI — T.e.
yBemoMieHne Komuccum o cornameHum Mexny MpegnpusTUSIMU C 1esblo
IIPOBEPKM €ro Ha IpeaMeT COOTBETCTBUSI €BPOIIEICKOMY KOHKYPEHTHOMY
3aKOHOJIATE/JIbCTBY — C BbIJaueli COOTBETCTBYIOIIEIO «CBUETEIbCTBA 00
OTCYTCTBUM HapylieHuii» (comfort letter). Komuccus umMeeT MpaBO HajaraTb
mrpadsl B pasmepe o 5000 ECU B Tex ciyuasix, Korma MpenIipusTus
HaMepeHHO MM M0 HEOPEeKHOCTY MpPeICTaB/ISIIOT B HOTU(UKAIIVIY HEBEPHYIO
VIV BBOZSINYIO B 3a0/Ty3KIeHMe nHpopMauio’.

Komuccun takke IpeaoCcTaBleHO MPaBO HAMPAaBJISITh HAa NIPeaTIpUsITHe
CBOMX OQMUUMANIbHBIX IIpeACTaBUTeNe g U3yUyeHUsT HeoOXOoauMoii
OOKYMEHTaluu. ITU MpeacTaBUTENM BO BpeMs MHCIEKIMOHHOrO BU3UTA
YIIOJITHOMOYEHbI MCCAeA0BaTh AeJ0Bble apXMBbl M OOKYMEHTbl KOMITAHUM,
CHMMATbh C HUX KOIIMMU, BXOAUTD BO BCe TIOMeIeHNs], TPe60BaTh 00bSICHEHUIA,
OCMaTpuBaThb TEPPUTOPUI0, TPaAHCIIOPTHbIe CpeacTBa GUPMbI U T.g.
[TpenripusiTus, MoABeprawliuecs: Tako MpoBepKe, MPU HeIpeacTaBIeHUN
MOJHOM MHMOpMAaLIMK MOIYT IOABEpPrHyThes 1mTpady mo 5000 ECU.
KoHeuyHO, TpeAnpusTuss He MOTYT ObITb IPUHYKIEHbl IIPUHMUMATD
opunmanbubix mnpencraButeneit KEC, opHako, Komwuccus, He umes
rOCyIapCTBO-TIOIOOHBIX TMPUHYIUTENbHBIX pPbIUaroB, MOXXET BbIHECTU
OTBETHOE pellleHue C TpeboBaHMEM cAejiaTh 3TO. A MOC/jIe 3TOro OTKas3
npuHATh MHCIekTopoB EC rposut npennpusituio mrpagom go 1000 ECU 3a
KaKIObliA OeHb Mnpocpouku. Y Komuccum wumeercss IpaBO IIPOBOAUTH
HeOXMIaHHbIe MHCIEKIMN, UTO, KOHEYHO Xe, BeCbMa I[IeHHO C TOUKM 3pEeHUS

IMOJIy4eHUA ,U,OCTOBQpHOV[ I/IH(bOpMaLH/II/I. U [pearnpuiaTndga, HeCMOTpSA Ha BCe

”CmMm. Tam xe. C.60.
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OTOBOPKMH, dbakTryeckn JIUITIeHbI peanbHOI BO3MOXHOCTHU
IIPOTUBO/IEIICTBOBATH STOMY?S.

Takum obpa3oM, 3¢PeKTMBHOCTb €BPOIeiiCKOr0 aHTUMMOHOIIOJIbHOTO
3aKOHO/IATe/JIbCTBA OCHOBBIBAETCSI HAa CUCTEME peajbHbIX U yOeauTe/IbHbIX
mTpadHbIX caHKIM. TeM He MeHee, KaK CBUIETE/NbCTBYET OMUIIMATbHbBIN
MCTOUYHUK, «KoMuccust oTmaeT cebe OTYeT B TOM, UTO Ha/IOKeHMEe BbICOKUX
mTpadoB uMeeT OBOMCTBeHHBIN 3(pdekT. [ITepBoe 1 HaMboIee BaKHOE, UTO
BbICOKME INTpadHble CaHKUMMU OyAyT yOeXXmaTb KOMIAHUM OTKa3aThCsl OT
CYILIEeCTBYIOIIMX KapTejei, HapylaoluxX IpaBuia CBOOOTHOM KOHKYPEHIIUNA
M TIOTEHIMAJbHO YIEPKUT MAPYTUX OT cOo3maHus HOBbIX. Ho, BTOpoe,
HEKOTOPBbIX M3 TeX, KTO IPOJO/IKAeT 3aHMMAThCSI MOHOIIOJMUCTUYECKOI
MPaKTUKOM, MOXKET IMOJABUTHYTb ¥ Ha TO, YTOOBI IIpUaaraTh 60Jblie YCUINii C
IIebl0  M30ekaTb OOHApYy)KeHMST WM  PACKpbhITUSI ITOV [IesTeJIbHOCTU
Komuccueit»®. Ilo npusHanuio KEC, ¢ Bce 6osiee yBeJIMUMBAIOIIMMCS
MCIIOJIb30BaHMEM  KOMIIBIOTEPOB  PACKpbITME  KapTe/JbHOJM  IPaKTUKU
CTAaHOBUTCSI COOTBETCTBEHHO BCe 6ojiee 3aTpyOHUTENbHbIM. OIBIT MOKa3all,
YTO IIOJIHOMOYMSI Ha MHCIIEKTUPOBAHME TMPeANpUsITUL, He/lerMpoOBaHHbIE
KEC — pocraTouyHo 3¢@eKTUBHOEe CpeacTBO s OOHapysKeHMUsI
MOHOIIOJIMCTUYECKO TPAKTUKNA.

[To gaHHBIM TOTO Xe oduUIMaIbHOTO U3naHuss — European Community
competition policy B OTHOIIeEHUM TpeX KPYITHEMIIMX KapTejei eBpomneiicKoro
Maciitaba Kommuccueii OblIM  MOPUHATBI  OoduIIMaJbHbIEe 3allpeThl Ha

MOHOTIOJIMCTUYECKYIO TTPaKTUKY. [1o cTaTUCTUKe 3TO 60sblile, UeM 3a KaKoii-

8 Tam ske. C.68-69.
9 European Community competition policy. 1994. Luxembourg, p.9.
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nnbo mpenbiayuuii roa. BmobaBok, mTpadHble CAHKIUM aHAJTOTUIHO ObLIN
60Jiee BBICOKMMM, UeM KOT1a-/11M00 paHbIIle.

Taxk, B 1991 r. KEC HeoXugaHHO IIpOBeJia MHCIIEKIMIO Psiga KOMITAaHUA,
MIPOU3BOISIIIMX M/MUIM pacIpeesiionux cTaabHoi 6pyc B EC. 17 KomnaHwuii,
BOBJIEUEHHBIX B KapTe/JbHOE COTJallieHMe, OOTOBOPUINCH 3apUKCUPOBATH
IleHbl ¥ KBOThI U OEVCTBOBAJIM yepe3 accouuainnio «EBporeinckoi cTajabHOM
MIPOMBIIIZIEHHOCTU». VTOroBasi cymma mitpada, HajloXeHHas Ha KapTelb,
cocraBmaa 104,4 myH. DKIO. [Ipu Haumcaenun mrpada B y4eT ObLIM B3SIThI
MHOTOuMcAeHHble (DaKTOPbl, OMJHMM M3 KOTOPBIX (IIOKa3aTeJbHBIM C TOUKM
3peHust TMOKOCTM CUCTeMbI) ObLJIO, HAIIPpMUMeEp, TO, UTO B nepuof ¢ 1980 mo
1988 rr. cTanenuTeiiHas MPOMBIIIJIEHHOCTb MCIThIThIBAJIA TTyOOKMI KPU3NC.
DTOT Iepuo/i, B YaCTHOCTMU, ObIJI MCKJIIOUEH IIPY MOJicYeTe CyMMbI mTpada.

Cnenyloliei KapTeyb, Ha AeSTeJIbHOCTb, KOTOPO¥ ObI HAJIOKEH 3ampeT
— 910 Cartonboard cartel, KoTopas BKiouana 19 komIaHui, MOKPbIBAIOIIMX
LIeJIMKOM CeKTOp IIPOM3BOACTBA KapTOHHbIX u3penuit. Kak pesynbrar
KapTeJIbHOM JesTeJbHOCTH, JIUCT 1LIeH BO3POC B CpeaHeM Ha 26% 3a mepuo/, C
1988 1o cepeauny 1991r. lltpad, Ha/NOKEeHHbIII Ha KapTejab cOCTaBua 132
MaH.OKIO. Kak Bcerma, KEC yuna Bce ¢akTopbl. B KauecTBe OZHOro u3
CMSITUAIOIIMX 00CTOSITE/NHCTB ObLJIO IIPU3HAHO TO, YUTO HECKOJbKO KOMITaHMIA,
BCe-Taky, IOAJepXuBaiM CBSI3b C Komuccuein 10 BOIIpocam CBOeit
nesiTeIbHOCTU. [IBe — KoMIIaHUM N06poBoJibHO mpenoctaBmin KEC BaskHYIO
MHQOpMaIMIO yKe Ha paHHeil CTaauM «eBPOIIeiiCKOTro» pacciaemoBaHMs. B

pe3yjbTaTe Yero OHM TIOJYYMIM CYIIeCTBEHHOE CHIDKeHMe IITpadHbIX
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CaHKILMI. MeHbIIYI0 CKMUIKY, HO BCe-Xe, TOJyYNn, Te KOMIIaHUM, KOTOpbIe
MTOAK/TIOUMTICH K 9STOMY IIpolieccy nosaHee!°,

B sTtom ke roay Komuccus TipuHsizia Opyroe pelieHue, Hajararoliee
mTtpad B pekopaHom pasmepe — 248 muiH. IKIO (3T0 mo Kypcy okojio 300
MJH. noul. CHIA) Ha 23 mnpousBoauTessi LleMeHTa, 8 HalMOHaJbHbBIX
«[leMEeHTHbIX» accoumanuini  u EBpomerickyro accouuanmi ILieMeHTa.
[TocnemoBaBuie €O CTOpPOHbI Komuccum MHOKECTBO OLHOBpPEMEHHBIX
HEOKMIAHHBIX MHCIIEKIMOHHBIX MPOBepOK Mo Bcemy COOOIIECTBY BCKPBIIN
«BHYTPEHHUI PBIHOK» KapTeJjiu, OlepupoBaBileil o Bcemy EBporeiickomy
Corsy. Ilo cymecTtBy, KOMIIAHUM [OOTOBOPWINUCH — Uepe3 CBOU
Hal[MOHAJIbHbIE 1[€eMEHTHbIe acColMalu — He IPOAaBaThb MPOMU3BOLVMBIN
MPOAYKT Ha  KaKOM-JIM60 MHOM pbIHKe, KpoOMe OIlpeae/IeHHOTO
CorJalleHeM.

KEC rmpumuia K 3aKJKUYEHMIO, UTO Takas IIpakKTuKa uMeeT
eIVHCTBEHHYIO 1IeJib — OrPaHMUYUTh KOHKYPEHIMIO MEeXOy KOMIIaHMSIMU
pasHbix ctpad EC. CiiemoBaTe/IbHO, 3TO MPOTUBOPEUNT 1I€JISIM COOOIECTBA U
cymMa 1tpada J0/KHA ObITh MaKCHMMaJIbHOIA.

Eme omuvH npumep w3 mnOpakTuku EBpocorwsa xapakrtepeH IS
WUIIOCTPAllMM  HEKOTOPbIX MHBIX CTOPOH MeXaHM3Ma peanm3danuu
AHTUKOHKYPEHTHOI'0 3aKoHodaTejabcTBa. Tak, IO kajobe OJHOTO U3
rpousBoguTesiein mporpammuon npoaykunumu KEC riposesa paccienoBaHne B
OTHOIIIEHMM TaKO¥ BCEMUPHO M3BeCTHOI PupMbl Kak Microsoft Ha mIpegMeT
3JIOYIIOTPe6eHMSI €0  JOMMHMPYIOIIMM  IIOJIOKEHMEM  Ha  pbIHKe
OIepalMOHHbBIX CUCTEM [IJiSI KOMIIbIOTEPOB. [IpuHATOE €10 pacriopsskeHue O

nuieH3upoBanuu, no MHeHUti0o KEC wumeno 3hdeKkT «UCKII0YeHUSs

10 [hid. p. 10.
76



KOHKYPEHTOB». 03a604eHHOCTb BbI3BaJia MPOAOJIKUTEIbHOCTD
JUIIEH3MOHHOTO KOHTpakTa (GUPMbI C MCIOJAb30BaHMEM B HEM TakK
Ha3bIBAEMOr0 «MMHMMYyMa 00s13aTe/JIbCTB», YTO B I1ieJIOM MMeJo 3¢deKT
3aKPBITHUS €BPOIIEVICKOr0 PbIHKA AJISI APYIMX IIPOU3BOAUTEIIEN aHAJIOTUYHOMI
MIPOA YKL VM.

[loka KEC roTtoBmsa oduiiMaibHOe 3asiBJieHMe CO CBOUMMU
Bo3pakeHusiMu, Microsoft obpatuinach B Komuccuio ¢ 06s13aTeIbCTBAMM,
KOTOPBIMM OHa OTKa3bIBajaCh OT Mep, IPeIyCMOTPEHHBIX B JUIEH3MOHHOM
CoryallleHnM M HapylawIIMX CIpaBemiMBYI0 KOHKypeHLVi0 Ha pbiHKe EC.
Takum o00pa3oM, MOCKOJbKY GupMa CBEpPHYJIa CBOIO ITPOTUBOIPABHYIO
nesiTeJIbHOCTb YykKe Ha paHHel CTaauy Mpollecca, OTKPbIB B3SITBIMU Ha Ce0si
00s13aTe/IbCTBAMM  PBIHOK  OMEpalMOHHBIX CUCTEM [JsI  CBOOOIHOI
KOHKYPEHLIMM CO CTOPOHBI KaK yKe CYIIECTBYIOIIUX «ITOCTAaBIIMKOB», TaK U
rnoteHuManbHbiX, TO KEC oTKa3zanach OoT npuMeHeHUs1 K Microsoft mTpadHbIX
ca”Kumin'l.

OovH M3 NPUHLUIIOB aHTMMOHOIIOJIBHOrO 3aKoHonarejbcTBa EC —
OrpaHMUYeHMe T[apajieJibHOW TOProBaM, T.e. KOrga TMPOU3BOAUTENSIM
3arpenraeTcs pa3aessTb BHYTPEHHMUI PbIHOK IIPUBATHBIMM COTJIALIEHUSIMU U
COXpaHSTh 1I€Hbl OpPraHM30BAaHHOM AHTUKOHKYPEHTHOM  IOJUTUKOIA.
IIpumep: “BASF/Accinauto”. Pemennem ot 12 miona 1995 r. KEC Hajmoxuaa
mrtpad B pasmepe 2,7 maH. DKIO Ha I'epmaHckoro mpousBoautensi (BASF
Lacke+Farben) OTHOENOYHBIX aBTOMOOWMJIBHBIX KpacuTesieil, a TaKkKe
nornoaHutenabHo Ha BASF GROUP u 10 000 3KIO Ha 53KCKIH3UMBHOTO
nuctpubbioTopa B bBenbrum u Jliokcembypre — Accinauto S.A. [IBa

QHIJIMICKUX ITapaijieJIbHbIX I/IMHOpTépa OTHOeJIOUHbIX IIa3YPUTHBIX
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KpacuTejei IOXaaoBaJucCh Ha 3Ty GuUpMy, (OT KOTOPOIl OHM IIOJydaan
[J1a3ypuUT), UTO TIOCHAeAHSs IIpeKpaTwia IoCTaBKM UM Jjetrom 1991 r. mo
pacnopsbkennio BASF. KEC paccnegoBana meno BASF u Accinauto. 12 mas
1993 r. oHa mnocnana BASF+f u Accinauto 3asiBjieHu€e C BO3PaKeHUSIMU, YeM
dakTuuecku Havasa mpoiiecc no ¢axkry HapyueHus. 23.09.1993 r. o Hemy
COCTOSVIOCH CjyIllaHMe, KOTOpPOe B UTOre M 3aKOHUYMJIOCh BbIIIEyKa3aHHbIM
mrpadom!?. Komuccus chnpaBemjuBO IPUAEPKUBAETCS IO3UIMM, YTO
KOMIIaHUM, 3aHMMaloIMe IOMMHMpPYIOIIMEe TOJI0XKeHMe, OyAyT IMKTOBATh
PBIHKY 00Jiee BbICOKME 1I€HbI M MEHbIIle MHBECTUPOBATh B MCCAEIOBAHUS U
pa3BuUTHe, UYeM KOMIIaHMM, OTKPBITO [MPUHMMAKIIME  aKTUBHYIO
KOHKYPEHILINIO.

3a TOT e omuH 1994-it1 rom Komwuccueit TIPpUHATO OrPOMHOE
KOJIMYECTBO pelleHuil II0 MOBOAY OKa3aHUsl MNpefnpUSTUSIM JIbTOTHBIX
roCyIapCTBEHHbIX cyocuimii. OCOOeHHO 3TO OTHOCUTCSI K PECTPYKTYpU3alum
CTaJbHOM  MNPOMBILUIJIEHHOCTM M TOCYOAPCTBEHHBIX  MpPennpUSTUA,
aBuakoMmmauuii Air France v Bull. UHTepeCcHO 3aMeTUTb B 3TOii CBSI3U, UTO
Pumcknii yupepgurtenbHbiii moroop o EC 3ampelnaer mnpsiMyr0 MTOMOIIb
3KCIIOPTY, He Iesas VCK/IIUYEeHUM U OJiS ChIPbeBbIX MpeanpusaTuini. B To xe
BpeMs 3aCay>XKMBaeT BHMMaHMS TOT (PaKT, UTO cOTJallleH/eM O MapTHepCTBe
u coTtpygHuuectBe ¢ P® (cr.53 u.2.2) maa rocymapCTBEHHOV ITOMOIIU
3KCIOPTY CBhIpbEBOVM IPOAYKLMM (OYEBUIOHO, POCCUICKON) [eaeTcs
MCKJIIOUEeHMEe — TaKue CyOCUIM, KaK HM CTPaHHO, TOITyCKAIOTCSI.

Tonbko 3a 1994r. rox Komuccus 3aperucrpmupoBaia 594 HOBBIX ciryvas,

JBTOTHOTO CyOCHMOMPOBAHMS OTAENbHbIX mpennpusatuit. M3 Hux — 510

1 Ibid.
12 XXV report of competition policy (1995), Brussels, 10.04.1996. Com (96) 126 final.
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HOTU(UKAIIMIA O TIOJIydeHUM HOBOJ «TOCIIOMOIIV» UM M3MeHeHUM pa3Mepa
CYILleCTBYIOIIEH, 68 ciiyuaeB HeHOTUUIIMPOBAHHONM rocmoMomu u 16
TIOBTOPHBIX IIPOBEPOK YK€ OKa3bIBaeMbIX CyOCHAuii. ITO IMOTPe6OBaao OT
KEC B 1esioM 527 pelileHMit Kak M0 MHAMBUIYAJAbHBIM CIy4yasiM, Tak U IO
cxemMaM TOCyJapCTBEHHBIX [OOTalUiA, IpeayCMaTpUBAOIIMM COOENCTBUe
dbupmam'>.

Kakne ske pemieHust 6butu puHATHI. B 440 ciyuasx KEC 6b110 pelieHo
He MOJHMMATh KaKuX-a1bo Bo3paskeHuit, B 40 — HaAUaTh IIPOIECC II0 CTaThe
93 4.2 goroBopa o EBpomneiickom coobiecTBe uau CT. 6(4) pemrennst 3855/91
EOVYC. 310 npuBejao K IPUHITHUIO 15-TU MO3UTUBHBIX (DMHAIBHBIX PEIIeHMI,
TpeM HeraTuBHbIM (UHAJbHBIM pelleHUsIM U OBYM  «yCJIOBHBIM»
dbuHanbHbIM pemeHusM. Hanbosbinee konmuectBo pemnteHuit KEC (13 527),
OTHOCSIIIUXCS K TOC. CyocuausM, rpuxoautcs: Ha ['epmanuio-206, Vicrmanmio-
88, ®paHinio-55 u 1.1.14

l'ocymapcTBeHHaAs] MOMOIb IMPeaNpUSITUIM, He3aBUCUMO OT (OpPMbI
HalIOHAJIbHBIX, permMoHaIbHbIX 178)0/1 JIOKAJIbHbBIX OpraHoB,
MpeIOCTaB/SIOIINX ee, MO/IKHbI ObITh HOTUdULIMpoBaHbl B KEC wu
paspelleHbl MocjeaHel emle 00 X umIivieMeHTtauuu. OgHako u B EC He
BCEMM M He BCerja BBIMOJHSIOTCS COOTBETCTBYIOIIME TpeboBauus. Ilo
cratuctuke 6osee 10% cybcuauit, 3aperncTpupoBaHHbIX B 1994 1., He 6bUIU
HOTUOUIMPOBAHBI ITOJIOKEHHBIM 00pa3oM. '

B 1mesioM pe3kKo BO3POCJO KOJMUYECTBO HApyLIeHUIT IIpaBUI
KOHKypeHIIMM B 1995 r. OOIlee KOJIMUECTBO HOBBIX CAy4aeB, BKIIOUasI

dHTUTPECTOBCKOE 3dKOHOAATeJ/JIbCTBO, KOHTPOJIb 34 KOHLIeHTpaLH/Ief/'I

15 Ibid.
1 Ibid.

79



IIPOU3BOACTBA, TOCyAapCTBEHHAas MOMOIIb, BO3pocso ¢ 1081 B 1994r. mo 1472
B 1995 r. (poct Ha 36%). [IpueM 3HaUMTE/NbHAS YaCTh 3TOr0 pocTa 0bs3aHa
BcTyruieHnio B EC Tpex HOBBIX wieHOB ¢ 1-ro siHBapst 1995r. (LlIBemum,
ABcTpun, OUHASHONM), YBEIUUYUBIIUX CTATUCTUKY MPOTUBOKOHKYPEHTHOM
npakTukyu. OOIIee KOJMUYECTBO 3aKpbIThIX den B 1995 r. (1200) octanoch
TaKMM 3Ke, KaK U B Iipeabiayiiem — 12001,

3a 1995 r. KEC 3apeructpupoBaia 559 HOBBIX Ka3ycoB, BKIOYas 368
HoTuduKauii, 145 xano6 (140 — B 1994r.) u 46 Ka3ycoB, OTKPBITHIX
Komuccueii mo cobcTBeHHOM MHMLIMaTuBe (B 1994 r.— 16). 3TO mMOKa3bIBaeT
pocT Ha 42 % 1o cpaBHeHMIO C 1994 r. u npeBbilIaeT cpegHee KOJIUUYECTBO
BO3HMKAIOIIMX Ka3yCOB Ha MPOTSIKeHUM 8-MU MOC/IeqHMX JieT 0ojiee ueM Ha
32%!'7. B 9TOif CBSI3M JIOTMYHO IIpUBeCTM LMdpPbl, I10KA3bIBAIOIINE
KOJINYECTBO JIeJI, HayaThiX B 1994 r. 1 He3aBepIlleHHbIX K KOHITY Toga — 1058
meyn, Torga Kak ecau cpaBHUTh ¢ 1980 r. — TakoBbix Ob110 3000. ITo
CpaBHeHMIO C 1993 r. OHO YMHOXMJIOCh Ha 168, OgHAKO MO TPU3HAHUIO
M3BECTHOTO >XypHaja, 3a 3TOT TIOJ TeMIbl CHWKEHMS 4Yuciaa Ka3yCoB
MOHOIIOJIUCTUYECKO¥ TpakTuky B EC ObLIM, BCce-Taky, MEHbIIMMM, YeM B
IIPOIIIbIe TOAbI S,

Benetrcs B EC ¥ CTaTUCTMKA «IIOJIOKUTENbHBIX» pelieHuit Komuccun,
Of00pSIOIIMX Te WJIM MHble coriamenus. B 1994 r. ux KoOau4yecTBO OBIIO
peKopIHbIM — O00Jbllle YeM B Kakoi-aubo mpenpiaymmii rom — 197
coryamenmii, HotuduiupoBaHHbix B KEC. OHM 6bL/IM OBICTPO OL0OPEHBI Y3Ke

YIIOMSIHYTBIM * comfort letter”!®.

15 Ibid. p.4.

16 See Karel van Miert. // European Community competition policy. Luxembourg. 1995. p.IL.
17 Ibid. p.33.

18 European Community competition policy. 1994. Luxembourg, p.24.

19 Karel van Miert. (1995) — Ibid. p.4.
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EcrectBeHHo, Kommuccumsa  EC  ocymiecTB/isieT  KOHTPOJb  3a
KOHIIeHTpaluen MNpou3BOIACTBA B paMKax eBporpynnupoBku. B 1994 r.
UCIIOJIHUTEJIbHBIN opraH EC yperyimpoBan peKOpAHOe KOJIMYeCTBO C/IyuyaeB
— 95. IIns cpaBHenusi B 1993 r. Bcero 48%°. B ciemyiomem 1995 r.
KOHIIEeHTpalus TIPOM3BOACTBA, MOAIANAIONIAsl IIOH JeicTBUe MpaBui,
pPeryaupyommux "cCIMSHUS U IIOIIoeHus" Oblia 00jiee MHOTOUMCIEHHO,
yem paxke B 1994 r. Tak, B 1995 r. KEC nonyumna 114 Hotuduxaimii (8 1994
r.— 100) 1 npuHsna 109 puHanbHbIX pemeHuit (B8 1994 r— 90).

B 1995 r. Komuccueit HauaTo 7 pacciaemoBaHMii, KOTOpbIe €10
0603HAYAIOTCSI KaK ~pacciaemoBaHust 2-i1 ($aspl” MHBIMM Cj0BaMu, bGojee
THIaTe/bHble U IIy0oKue. B 1994 r. aHa/JIOTMYHBIX paccieloBaHuit ObLIO 6.
JIBe onepauuy ObuIM 3ampeineHbl (B 1991 r.-1) u obe B ceKTope CpeicTB
MaccoBoii MHpopmanuu. KonkpetHo peub upet o (NSD)-Nordic Satellite
Distribution — coBMecTHoe Tnipennpusitue u RTL/Veronica/Endemol (Holand
Mediea Groep-HMG)*'.

Takum o6pasoM, o¢uIMAIbHO ITyOJMKyeMble OOIIedOCTYITHbIE
MU3OAHUSI TI0 AaHTUMMOHOIIOJNBbHOM monautuke EC mpemocTaBisilOT OoraTblit
MaTtepuan O CPaBHUTEJbHONPABOBOIO aHaiM3a MMILIEMEeHTaluu
3aKOHO/IATe/JIbCTBA O CBOOOIHOJ KOHKYypeHIMM. EBpOCOI03 BOOOIIE SIB/ISIET
cob0it 3aMeuaTeNbHbIII TPUMEP MaKCUMMaJIbHOM MOIMYJsipU3alum CBOei
nesiTeIbHOCTM, B TOM 4YMC/Je, M B 00JACTUM KOHKYPEHTHOM TMOJUTUKNA.
Cratuctuueckoe 0630pbl EC Ha 9Ty TeMy JOCTYITHbI IIMPOKOMY UYMUTATEIO,
ONTUMAa/JIbHO WM/UIIOCTPUPOBAHBI, KPAaCOUYHO OMOpPMJIEHbI, IIpUeMJIeMbl OJis

IMIOHMMAaHMSI HecIleluaanucra. B oTaumume OT TrojbiX LUbp POCCUIICKOI

 [hid. p.4
2 [hid. p.4.
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AHTMMOHOIIOJNIbHOM CTaTUCTUKM, oduimanbHble usganusi EC comepkar
MaKCMMaJIbHO KOHKPETHYI0 MHGOpMAaIMI0O C YKasaHMeM KOHKPETHBIX
HapyluTeneil (HeB3upas Ha UX BECOMOCTb), JIAKOHMYHBIM OMNMCAHMEM
«Kasyca», KOHKPeTHOro Bujaa M ob6beMa IITpadHbIX CAHKIMI, a TaKxke
OTKPBIThIM ocCBellleHMeM MpoIleccyaabHO-ITPOLIeIYPHBIX pbIuaroB
TIpUBeIeHNSI B IEJICTBME aHTMMOHOIIOJbHBIX HOPM.

Komuccusi, Kak opraH OTBETCTBEHHBIN 3a UX peaanu3aluio, Kak BUIHO
YKe UCXO[Sl U3 NAHHOTO mMaTepuasa, JeMOHCTPUPYET BOJIIO U CIIOCOOHOCTD
5(pdeKTMBHO  pacKpbplBaTb U  paccjegoBaTh  COTJIALIEHUS  MEXKIY
MIpeATIpUITUSIMY, TPOTUBOPEUaIlie aHTUMOHOIIOJIbHOMY 3aKOHOIATe/IbCTBY
EC, HecMOTpsT Ha UX CKpbITYI0O Ipupomay. MOXKHO cKasaTb, 4YTO
3aKOHOJIATE/JIbCTBO O KOHKYPEHIIMM — OTO MOIIHbII ¥ HeoOXOaMMBbIi
9JIeMeHT TMpPaBOBOIl CUCTEMBbI TOCYZapCTB C PBIHOYHOV 3KOHOMMKOIA.
AKTyajibHa TIOTPEOHOCTb B €ro COBeplIleHCTBOBaHMM B P®d. DOTo
MIpeIOTBPATUT U BO3MOXKHBIE 3JI0YIIOTPeO/IeHNST HAa POCCUIICKOM PbIHKE, KaK
CO CTOPOHBI OTEUECTBEHHBIX, TAK M 3aMaJHOEBPOIIEMCKUX Mpennpusituii. He
MeHee BajkHasl 3ajavya — co3gaHue B 3Toi o6jact 3hGeKTMBHOTO
IpaBopeaan3alMOHHOTO MexXaHu3Ma.

B KavecTBe 3aK/JHUeHMS MOXHO MpPeajoXUTb: — aKTUBHO
1CII0/b30BaTh ONbIT EC B ryIaHe mpolieccyaJlbHO-TIPOIleAYPHBIX MeXaHM3MOB
peryaupoBaHus YCAOBUI CBOOOIHONM KOHKYPEHIIMM: — U3ydyaTh U BHEAPSITh
5hbeKTMBHBIN MeXaHu3M IWITpaHbIX CAHKIMII Kak yoOeauTelIbHOTO
IIPeBEeHTUBHOTO CcpecTBa OT BO3MOXXHOTO MIPOTUBOIIPABHOTO
«QHTUKOHKYPEHTHOTO»  IIOBeJIeHMsI; —  BHEAPUTb B  MPaAKTUKY
AHTUMOHOIIOJNIbHOM TOAUTUKYM P® Takoe IpeBeHTUBHOE CpPeJCTBO KakK

n3naHue " paccCblJIKa Ha ImpegrnpuiaTimna KpaTKHMX, MaKCMMaJIbHO
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IIOITY/ISIPU30BaHHBIX PYKOBOASIINX ITOCOOMIT M OPOIIIOP IO AEiCTBYIOIIEMY
aHTMMOHOIIOJIbHOMY  3aKOHOHaTeNbCTBY. OmHMM U3  00sI3aTeNIbHbIX
3JIEMEHTOB ITOJOOHOIO II0COOMS MOJIKEH OBITh IIepeueHb 3alpereHHOro
IOBEeAeHMsS] MaJIblX, CPeOHMX M KPYIHBIX IPeNIpUSITUii C YyKasaHUEM
COOTBETCTBYIOIIMX CAaHKIMiI; — M3maHue oGUIMaIbHBIX, aHaJIOTM4YHO EC,
MIOITY/IIPU30BAaHHBIX COOPHMKOB II0 AHTMMOHOIIOJBHON IOJUTUKE U
IpakTuKe B Poccum, comepikalivx M CTAaTUCTUUECKUI, M aHAIUTUIECKUIA

MaTepual.
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OCOBEHHOCTU ITPUBJIEYEHUA K YTOJIOBHOI OTBETCTBEHHOCTY MHOCTPAHHBIX
I'PAJKIAH 1 JINL BE3 TPAJKITAHCTBA, HE ITPOXUBAIOIINX ITOCTOSHHO B

Poccuiickoi @EJEPAIINN

AHIPEM KITIOUHMKOB™

AHHOmMauus. B cmamve uccnedyromcs meopemuueckue u npakmuueckue
80NPOCHI NpUBJIEUEHUs! K Y20J108HOLI 0MBemcmeeHHOCMU UHOCIMPAHHbBIX 2PAXCOAH
u Jauy 6e3 epawodaHcmed, He NpPoOXUBArWUX NocmosiHHo 8 Poccutickoti
Dedepayuul.

B poccuiickom y207108HOM 3aKoHOOamenbcmee 3akpenjieH Kak ooujee
npasuio NPUHYUN meppumopuanbHoli omeemcmeeHHOCMU, 8 COOmMaemcmaeuu ¢
KOMOopwvIM 20Cy0apcmeo ocyuiecmasisiem yz0J108H0e npecnedosaHue u Haaazaem
HakasaHue Ha Jawboe cosepuiuswee Ha meppumopuu Poccuu npecmynnenue
auyo omeemcmeeHHocms. OO0HAKO  JaHHOe npasunio 8  OMHOUWEHUU
UHOCMPAHHBIX 2paxc0aH, Uy 6e3 epaxcoarcmea umeem psio UCKIOUEHULL.

Hecmompst Ha mo, 4mo «uHOCMpaHupl» Hecym 0053aAHHOCMU HaApasHe C
poccutickumu zpaxcdaHamu, 3aKoHoOdamenb yuumsliéaem, 4mo npecmynjeHue
Moxcem Obimb cosepuleHo 3a npedenamu P®, Ho 6bimb HanpasieHsIM NPOmMue
urmepecos P®, ee epaxcdaHuHa; cosepuieHo 8 Poccuu, HO JUUOM, UMEWUM
0co0blli MexOyHapooHo-npasosoti cmamyc (Ouniomamuueckum

npedcmasumesiem, UHbIM NOJb3YIOWUMCS UMMYHUMEMOM JIUUOM)).

" KimtounnkoB AHppeit IOpbeBiuy, KaHaUIaT OPUANIECKUX HayK, HOIEHT Kadeapsl rpakqaHCKOro MpaBa U
nporecca Poccuiickoit Akagemun HapogHoro XossiictBa M T'ocymapcrBenHoit Ciysk6bl mipu [IpesupeHTe
Poccuiickoit ®epepanym (JIunenkuit bunman).
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B amoii ces3u poccutickoe y20108H0e 3aKOHOJamenbCmeo ycmaHasaueaem
Kak  obwue npasuna  npuejeyeHuss  Ja0ObIX  Qu3uveckux  auu K
0mMeemcmeeHHoOCmu, mak U CcheuudibHvle, NpumeHsiemvle CcyoCUOUApPHO 8
3agucumocmu om cmamyca Juud, HANPAeneHHOCMU YMbICAd, OCHOBAHUS

omeemcmeeHHOCmu.

Knioueevle cnoea: YzonoseHwsili kodekc Poccuiickoii ®edepauuu,

0meemcmeeHHOCMy, cyd, UHOCMPAHHbILL 2paxdaHuH, 1uyo 6e3 2paxcdarcmaa.

CRIMINAL LIABILITY FEATURES OF THE FOREIGN CITIZENS AND STATELESS PERSONS

WHO AREN'T LIVING CONSTANTLY IN THE RUSSIAN FEDERATION

ANDREW KLYUCHNIKOV™

Abstract. The article is dedicated to the theoretical and practical questions
of the criminal liability features of the foreign citizens and stateless persons who
are not living constantly in the Russian Federation.

The principle of territorial liability according to which the state carries out
criminal prosecution and imposes punishment on the person who committed any

crime is enshrined in the Russian criminal legislation as the general rule.

" Klyuchnikov Andrei Yurievuch, candidate of legal science, lecture at the chamber of civil law and
procedure of the Russian Presidential Academy of national economy and public administration (Lipetsk
affiliated branch).
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However this rule has a number of exceptions concerning foreign citizens,
stateless persons.

Foreign citizens, stateless persons perform duties on an equal basis with
the Russian citizens. It is legislatively established that the crime can be
committed outside the Russian Federation, but to be directed against interests of
the Russian Federation, its citizen; it is made in Russia, but the person have a
special international legal status (the diplomatic representative, the other person
using immunity).

Russian criminal legislation establishes a general rule of involvement of
any natural persons to a criminal liability, and also some special additional rules

depending on the person’ status, orientation of intention, and the liability basis.

Keywords: Penal code, liability, court, foreign citizen, stateless person.

[IpaBOBYI0O OCHOBY MpPUBJIEUEHMS MHOCTPAHHBIX TpaxkgaH, Juil Oe3
IPaXIAHCTBA, IIOCTOSSHHO He TMpoXuBawiux B P®, K YyrojoBHOI
oTBeTCTBeHHOCTU B P®, cocrasisior KoHcturyuus PO, ct. 11-12 VK PO,
demepanbubiii 3akoH 2002 1. N2 115-®3 «O mnpaBOBOM ITOJIOKEHUM
MHOCTPAaHHBIX rpaskjiaH B PD».

B COOTBeTCTBMM CO CT. 2 3aKOHAa!, BpeMeHHO Ipe6bIBawinuii B PD
MHOCTPAHHbBIN I'PaKJaHMH — JINIO, MpuObIBIIee B P® HA OCHOBaHMUM BU3bI

WIX B TIOpsiIKe, He TpeOyoIneM IIOAydeHus BU3bI, ¥ IIOJy4YMBIIEE

1 O mpaBOBOM ITOJIOKEHMM MHOCTPAaHHBIX IpaskaaH B PD: demep. 3akoH Poc. ®emepanyu ot 2002 r. N 115-
@3 // Cobpanue 3akoHomarenbcTBa Poc. ®emepauyu. — 2002. — N 30. — Ct. 3032.
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MUTPALIMOHHYKD KapTy, HO He WuMelllee BUOA HA >XUTEJbCTBO WU
paspelleHs] Ha BpeMeHHOe IPOKMBaHNue; BpeMeHHO IpOoXuBawInii B PO
MHOCTPAHHbIN I'pakIaHH — JIUII0, TTIOJIyUYMBIlIee pa3pelleHle Ha BpeMeHHOe
MPOXXMBaHME; OCTOSSHHO MPOXMUBAWIIUIA B PO MHOCTpaHHbBIV IPasKgaHUH —
JIULI0, TIOJTyYUBIIEee BUJ, Ha KUTEJIbCTBO.

B cuny cr. 8 3akoHa, wpuanuyeckas rpaHb MeXAy BpeMeHHBbIM
MPOKMBAHMEM ¥ TIOCTOSSHHBIM IIPOKMBaHMeM OOYyCJIOBJeHa Iojaveit
3asBJIeHMSI Ha IIOJIyueHMe BUAA Ha KUTEJbCTBO MPU HAJIMUMM 3aKOHHBIX
OCHOBaHMIf, KOTOPOe MOXXeT ObITbh BBbIAAHO TEPPUTOPUATBHBIM OpPTaHOM
®OMC He mo3aHee yeM 3a LIECTb MeCsSLeB A0 UCTeYeHUs CpoKa AeiCTBUS
paspelleHMss Ha BpeMeHHOe TIIpoXxuBaHue. [Io TIodydeHMs] BuIa Ha
SKUTEJIbCTBO MHOCTPAHHBIN TpaXAaHMH 00s13aH MpOXUTh B P® He MeHee
OOHOTO roAa HAa OCHOBAaHMM pa3pelleHMs] Ha BPEMEHHOe IIPOKUBaHUeE.
[IpaBmjIo He NMIPMMEHMMO K BbICOKOKBAMUMUIMPOBAHHBIM CHEMaTIUCTaAM U
YjieHaM UX CeMeIi.

[Io obmiemy mpaBuiay ct. 11 YK P®, moboe auiio, COBEpIIMBIIEE
rpecTyIvieHne Ha Tepputopun Poccuiickoin ®@emepauyuu, IOAJIEXUT
YrOJIOBHOM OTBETCTBEHHOCTU B COOTBETCTBUM C YK P®. IlpectynieHus,
COBepIlIeHHble B TIIpefenax TeppUTOPUATIBHOTO MOpS, BO3AYIIHOrO
npocTpaHcTBa P®, Ha KOHTMHEHTA/JbHOM Iilejb(e ¥ B MCKIIOUUTEIbHON!
9KOHOMMYECKOI 30He PO nmpu3HATCs COBepIIeHHbIMM HA TeppuTopum PO.

CornacHo 4. 3 cT. 62 KoHcTutynun PO MHOCTpaHHbIE TPAKAAH U JINIA
6e3 rpakmaHCTBa HecyT B P® 00513aHHOCTM HapaBHeE C POCCUICKUMMU
rpakgaHaMmu. IaHHBIM  OPUMHLMUII  HalleJl OTpaXeHuMe B HOpPMax

OXpPaHUTEJIbHOI'O 3aKOHOJA4TeJ/JIbCTBA. oTO O3Ha4vaeT, 4YTO WMHOCTpPAHIbI
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IIPUBJIEKAIOTCSI K YrOJIOBHOW OTBETCTBEHHOCTM Ha OCHOBAaHUM TeX XKe
TIPUMHLUIIOB M HOPM, 4TO M rpaxgaHe P®. Ha Haml B3r/isg, TaKoi MOOXOZ,
00YyC/IOBJIEH TIPaBO OTPAHMUEHMUSIMM HEKOTOPBIX JIMUHBIX M MMYIIECTBEHHBIX
1paB, peaan3alysi KOTOPbIX He 00YCI0B/IeHAa BOITPOCaMy IPakIaHCTBA.
Konctutyunonusiii Cyn P® 1o BOIIPOCY O BO3MOKHOCTM JIUIIEHWUS
CBOOO/IbI MHOCTPAHIEB MOJUYEPKHYJI, UTO COIJIAaCHO OYKBAJIbHOMY CMBbICITY CT.
CT. 22 u 46 KoHctutyuuu PO U CMBICTY, BbITEKAWIIEMY U3 B3aMMOCBS3U
9TUX CTaTeil C APYTUMMM IIOJIOXKEHMSIMU ee rjaaBbl 2 «IIpaBa M CBOOGOMbI
yejioBeKa M TpaKIaHMHA», a TaKKe C OOIIeNpM3HAHHBIMM MPUHLIUIIAMU U
HOpMaMM MeXIyHapoJHOTO TIIpaBa, IpaBO Ha CBOOOAY U JMUUHYIO
HEIIPMKOCHOBEHHOCTb, IIpaBO Ha CyoeOHYI0 3aliuTy — JIMYHbIE
HeOTYyXJaemble IpaBa KaXIOro Yyej0BeKa, BHE 3aBVMICUMOCTU OT HaINUUA Y
Hero rpaxJaHCTBa KaKoro-iubo TrocygapcTBa, CjefoBaTelbHO, HAOJIKHBI
rapaHTMpPOBATbCS MHOCTPAHHBIM TpakJaHaM M JiMIlaM 0e3 TpakIaHCTBA
HapaBHe C rpaxgaHamu P® (1. 4 nocraHoB/eHus KoHcTturyumonHoro Cyzma
P® 1998 r. N 6-I12). IIpaktuka ECITY (Hanpumep, rmoctaHosaenue 2014 r. mo
neny VicmaniioBa®) BBeJla AOTIOJIHUTE/IbHbIE TAPAHTUM MPAB «MHOCTPAHIIEB»:
00 3 GeKTMBHOCTM CpelCTB HalMOHAJbHOM IpaBOBOI 3amuThl (1. 97), Ha
cBOOOAY OT MpPOM3BOJIBHOTO 3akmioueHus (m. 111), oOpaimieHue 6e3
OVUCKPUMMHALIMM 110 MIPU3HAKY Pachl, SA3bIKa, PEIUTUN, TIOTAUTUIYECKUX WU
MHBIX YOeKIeHUi, HallMOHATbHOTO WM COIMAJbHOIO IPOUCXOXKIeHMUS (II.

130-131).

2 Tlo meny O MPOBEPKe KOHCTUTYIMOHHOCTH ITOJIOKEHMS YacTy BTOpoii ctatbu 31 3akona CCCP ot 24 uioHs
1981 roga «O rpaBOBOM MOIOXKeHUM MHOCTPaHHBIX rpakaaH B CCCP»: nmocTtaHoB/ieHMe KOHCTUTYILIMOHHOTO
Cyma PO ot 17.02.1998 N 6-11 // Cobpanue 3akoHomaTenbcTBa Poc. ®emepanyu. — 1998. — N 9. — Cr. 1142.
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[TpaBmno 4. 1 ct. 11 YK P® cocraBiisier TeppUTOPUATIbHBIN TIPUHLAII
IEeVCTBUSL YTOJIOBHOT'O 3aKOHA B IMPOCTPAHCTBE, KOTOPOMY MOAUYMHEHbI BCe
JNlia, COBeplIawiiye TMpecTyiuieHue Ha Tepputopun PO, BriIo4Yas
MHOCTPAHHBIX TpaxkiaH, Jull 6e3 rpaskgaHCTBa, 6€30THOCUTETbHO (aKTOB
MpeObIBaHMS WIM TpOoXuBaHusI B Poccun. B COOTBETCTBUM C IIPUHIIUIIOM
rpakgaHcTBa 4. 1 cr. 12 YK P® numa 6e3 rpaskmaHCTBa, ITOCTOSIHHO
IIpOXMBarle Ha Tepputopun PO, coBepuiuBIlIMe TpeCcTyIlJieHe BHE
rpenenoB P®, HeCcyT yroJOBHYI0 OTBETCTBEHHOCTb TAKXKe IO YTOJIOBHOMY
3aKOHOaTeNabCTBY Poccuu, eciu: 1) 3TO npecTyIvieHne HalpaBjIeHO MPOTUB
UHTepecoB, oxpaHsgemblx VYK P®; 2) orcyTcTByeT pelieHue cyna
MHOCTPAHHOTO IOCYyAapCTBa, BbBIHECEHHOE 3a COBEPIIEeHHOE TPeCTyIUIeHNe.

B cooTBercTBUM C 1. 3 cT. 12 YK, MHOCTpaHHbIe IpaxkaaHe u auiia 6e3
rPpOXOaHCTBA, He TIIPOXMBAWIIME TOCTOIHHO B PO, coBepliuBiine
TIpecTyIjieHue BHe TpenenoB PO, moajexar yroJl0BHOM OTBETCTBEHHOCTY 110
VK P® B ciyyasix, eciv IpecTyIjieHe HalpaBjieHO MPOTUB MHTepecoB PO,
ee TpaxmaHMHA MO0 TOCTOSHHO MpoXuBawinero B P® nauia 6e3
rPOXOAHCTBA, a TaKke B CIyvyasX, IPeayCMOTPEHHBIX MeXOYHapOIHBLIM
noroBopom P®, ecnu MHOCTpaHHbIE TpaxkaaHe U Juila 6e3 rpaxkgaHCTBa, He
MpOKMBalOIINe TOCTOSIHHO B Poccuy, He ObIIM OCYKIEHbI B MHOCTPAHHOM
rocygapCcTBe ¥ TPUBJIEKAIOTCSA K YrOJOBHOM OTBETCTBEHHOCTM Ha
Tepputopum P®. DrcTpaTepputopmalibHas IOPUCOAUKIMNS Y. 3 ¢T. 12 VK P®

63.3]/IpyeTC$[ Ha ITpMHINIIE 3alliIThl U ITaCCMBHOT'O II€PCOHAJIBHOTO ITPpMHIIUIIA.

5 Oemo «McmawmnoB (Ismailov) mpotus Poccuiickoit ®emepauym» (kasoba N 20110/13): mocTaHOBIEHME
ECITY ot 17.04.2014 // TIpenenenTsl EBponeiickoro Cyma no npaBam yenoBeka. — 2014. — N 6(06).
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[To mHeHuto B.M. JlebeneBa, rpuHIuIl 4. 3 cT. 12 YK npumMeHsieTcs K
MEeXIYHAPOOHBbIM IIPECTYIUIEHUSIM U TIPECTYIJIEHUSIM MEXIYHapOOHOTr0
XapakTepa, OTBETCTBEHHOCTh 3a KOTOpPbIe B COOTBETCTBUU C IPUHITbIMU PO
00s13aTe/IbCTBAMM  [IPEIyCMOTpPEeHa €e YrOJIOBHBIM 3aKOHOAATEIbCTBOM
(IpecTyIieHus MPOTUB MMpa U 6e30MMacHOCTM vejoBevecTBa (CT. CT. 353 —
360 YK P®), psif, «<KOHBEHIIMOHHBIX IIpecTyIuieHuin» (cT. ct. 127.1, 127.2, 186,
206, 227 VK P®)*. B ocCTajJbHBIX CIy4YasiX MHOCTPAHIIbI, COBEPIIMBILINE
TIPeCcTyIJIEeHUS 3a IpeneiaMiu pOCCUICKOM TePPUTOPUN, MOTYT BbIZABATbHCS
COOTBETCTBYIOIIEMY  MHOCTPAaHHOMY  TOCYZAapCTBY Ha  OCHOBAaHUM
MeXIyHapOaHOro gorosopa (4. 2 ct. 13 YK PO).

IJaHHOe  OOCTOSITEJILCTBO  HAAJEKUT  YUUTHIBATb HE  TOJIBKO
IIPYMMEHUTEJIbHO K BOIIPOCaM IIpPUBJIeYEeHUS] K OTBETCTBEHHOCTM, HO U MpU
COBepIIeHUNM  OTHEJNbHBIX  MPOLeCCYaJibHbIX  OeucTBUil.  Harpumep,
Mocropcyn oTKasaja B YIOBJETBOPEHMM XOHATailCTBa 00 M3OpaHUM Mepbl
rpeceyeHys] B BUE 3aKIIOUEHUS IOJ CTPaKy B OTHOIIEHUM MHOCTPAHHONM
rpakgaHKy, He MpoXXuBasliei B Poccuy, coBeplIMBILEN TMpeCcTyIUIeHue U
OCYKIEHHOJ B MHOCTPAHHOM rOCyIapCTBe’.

[lo npyromy pgeny IOACYOMMbI 006>kajoBaj IIOCTAHOBJIEHME O €ro
BblJlaue B CTpaHy-yuyacTHuKa CHI' njis mpuBjieyeHMsT K OTBETCTBEHHOCTH,
000CHOBBIBASI 3TO TE€M, UTO OH SIBJISJICSI JIMLIOM 0€3 rpask[IaHCTBa, IOCKOJIbKY
IPaXIaHCTBO 3TOM cTpaHbl He npuHUMaa. BC PO oTkasancs IpUMMEHUTH CT.

12 VK P®, 1ockoAbKy B MaTepuanabl Jeja ObUIM IIpeACcTaB/Ie€HbI

4 KomMeHTapuii K YTOIOBHOMY KofeKkcy Poccuiickoit ®emepanyyt / oTB. pen. B.M. JlebeneB. — 3-e u3f,., OII.
u ucnp. — M.: IOpaiit-Uspat, 2004. C. 117.

> KaccaimoHHoe omnpezeieHne CynebHoi KOIernu 1o yroJoBHbIM eamM MOCKOBCKOIO TOPOICKOrO CyAa OT
21.12.2011 N 22-15815 // CIIC «KoHcynbTaHTILTIOC».
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[0Ka3aTeJbCTBA MHOCTPAHHOIO TPAKOAHCTBA, a CTATyCOM OesKeHIla OH He
o6naman.®

Pe3ioMupysi, poCcCuUiicKoe YTroJ0BHOE 3aKOHOATe/IbCTBO, YCTaHAB/IMBAS
PEXKMMBI HAXOXKIEHMS MHOCTPAHHBIX TpakmaH M jaul, 6e3 rpakJaHCTBa Ha
TeppuTopuyu PO, ycTaHaBaMBaeT Kak o6IIye IpaBuia IPUBAEUYEHNS JTI06bIX
bu3nyecKux Jul, K OTBETCTBEHHOCTM, TaK ¥ CIlelMalbHble, IIPMMeHsIeMble
cybCcuaMapHO B 3aBMCMMOCTM OT CTaTyca JIMIIA, HAMpaBJIeHHOCTM YMbICIIA,
OCHOBAHMS OTBETCTBEHHOCTM, B I[€JIOM COOTBETCTBYIOIIME IeiCTBYIOLMM

MeXXIyHapOIHbIM 00s13aTe/IbcTBaM PO.

6 KaccaumoHnHoe omnpengenenne BepxoBHoro Cyma P® or 11.05.2011 N 73-0O11-13 // CIIC
«KoHcynpTauTIloc».
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YHUOUKALIVS TPABOBOI'O PEXKUMA MEKIYHAPOJTHON KYIUIU-ITPOJIAXKU

TOBAPOB B PAMKAX CHTI'

IMUTPUIL TPYXAHOB*

AHHOmMauus. 8 cmamoe UCCaedyomcs npobyemol YHUpUKAUUU npasosozo
pexcuma mexcoyHapooHotl kynau-npodaxcu mosapos 8 CHI. O Heobxodumocmu
YHUpuUKauuu 2080pumcs 8 pside nocnedHux doKyMeHmos8, NPUHSIMbIX HA 8bICUIEM
yposHe 8 pamkax CHI. B cmamobe daHbl pekomeHIauuu no co8epuleHCma808aHu0
npasosozo pezynuposaHust 002080pa Me#OyHapooHOli Kynau-npooaicu mosapos
8 cmpanax CHI' nymem yHupukauuu KOJIUSUOHHBIX HOPM, 8 MOM HUCIE NO
2apMOHU3AYUU COOePHCAHUS KOJTUSUOHHBIX HOPM U HAXOMOEHU aA0eK8amHozo

Memooa ux yHuguxauuu.
Knioueevle cnoea: CHI, 002080p MmexOyHapooHOU Kynau-npodaxcu

mosapos, KOJIU3UOHHbIE HOPMbl, YHUDUKaUUS.

THE UNIFICATION OF THE LEGAL REGIME OF INTERNATIONAL SALE OF GOODS WITHIN

THE CIS

DMITRIY TRUKHANOV™

" TpyxaHoB JIMuTpuit AlekceeBud, MarucTpaHT Kadeapsl KOHCTUTYIIMOHHOTO MpaBa M MyHUIIAIIATHHOTO
npaBa Yensi6MHCKOTO rocylapcTBeHHOTO YHUBepcuTeTa, E-mail: RAcomm@yandex.ru.
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Annotation. The article investigates the problem of unification of the
international legal regime for the sale of goods in the CIS. On the need for
unification of states in a number of recent documents adopted at the summit of
the CIS. The article provides recommendations for improving the legal regulation
of the contract for the international sale of goods in the CIS countries due to the
unification of conflict rules, including the content of standardized conflict rules

and finding an adequate method of unification.

Keywords: CIS, international contract of sale of goods, the conflict rules,

unification.

[llmpokoe MHpMUMEHEHMEe OOroBOpa MeKIYHAPOIHON KYILUIM-IIPOIasKu
TOBApOB XO3SMCTBYIOUIMMMU cyobekTamyu rocymapcts CHI' obycioBnmBaeT
ITOTPEOHOCTD pelleHNs] BO3HMKAIOIINX [PV €ro peryaupoBaHuy MpobiemM Kak
TEOPEeTUUECKOI0, TaK ¥ MPaKTUYECKOro xapakrepa. OIHOM U3 HUX SIBJISIETCS
nmpobsemMa BbIOOpa MNPMMEHMMOTrO IIpaBa, CBSI3aHHAsI C BO3MOXXHOCTBIO
IIpYMEHEeHMSI K JOrOBOPY MEKIYHAPOIHBIX ITPABOBBIX AKTOB, SIBJISIOLIXCS
pe3yJabTaTOM YHUGMKALIVM MaTepUaJbHbIX ¥ KOJUIM3MOHHBIX HOPM, a TaKKe
B OIpeeJIeHHBIX CJIyYasiXx M HAUMOHAJbHOTO 3aKOHOHATe bCTBA. J[aHHAs
mpo6JieMa CyIeCTBEHHO OTSITOIAeT IPOoIlecC IMpaBOIpPUMeEHeHUsI, TpeOyeT B
ompeneNeHHbIX  CJIydyasx  CIEeMUaJbHbIX  3HAHMII  HAIMOHAJIbHOTO
3aKOHOJATEIbCTBA U IMPAKTUKY €ro IpMMeHEeHMs B CTpaHe KOHTpareHTa, uTo

10 pa3HbIM MpUYMHAM (SI3BIKOBbIe Oapbepbl, OTCYTCTBUE CYHeOHOI

" Trukhanov D.A. graduate student of the Department of Constitutional Law and Municipal Law Chelyabinsk
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MPaKTUKU U OQULIMATbHBIX Pa3bsICHEHUIi IO CIIOPHOMY BOIIPOCY, a IOPOil U
orpezesieHHble CJIOKHOCTUM B TOMCKe [OeMCTBYIOUIEN pemakiuuyu HYKHOTO
HOPMAaTMBHOIO aKTa M T.I1.) He BCerga BO3MOXKHO. !

AHann3 KOJIM3MOHHBIX HOpM cTpaH CHI' mo3BoJisieT chaenaTh BbIBOJ,
UTO 5TU CTPAHbl B HOBBIX YCJIOBUSX B OIpeIeieHHON CTeeHU IMOBTOPSIOT
IyTh, paHee TMPONMIEHHbII €eBPOIEeMCKMMM U WHBIMM 3apyOesKHbIMU
ctpaHamu. CTaHOBJIEHME TOCYIApCTBEHHOCTM, BbISIBJIEHME COOCTBEHHBIX
0COOBIX yepr, 00YCI0BJIEHHBIX HallMOHAJIbHO-UCTOPUYECKUMMU
0COOEHHOCTSIMM, He MOSKET He COMPOBOKIATHCS Pa3ayMbsIMU O HaXOKIEeHUU
COOCTBEHHOI'O  MpPaBOBOTO  peryaupoBaHus. [Io3ToMy  ecTecTBEHHO
ctpemiienne rocymapctB CHI' Kk HaxoxmeHmuio ob6jacteitr u  cdep
B3aMMOIENCTBUS, MPeNCTaBIASOIIMX IJII HUX IepBOOYEepeqHOM MHTepec U
HallpaBJeHHBIX Ha  obecrmeyeHue  Haubosiee  ameKkBaTHBIX  (opm
B3aMMOJIEMCTBUS UX XO3SIMCTBYIOIIUX CyOBEKTOB. IIpM 3TOM, OJHAKO, He
MOTYT WUTHOPUPOBATBHCS Te OCHOBOIMOJIAraroliye IPUHIMUIbI, Ha KOTOPBIX
CTPOUTCSI pPBIHOYHAS SKOHOMMKA BO BCeX CTpaHaX He3aBUCUMMO OT
0COOEHHOCTeli MX MpaBOBbIX CHCTEM: CBoOoJa [morosopa, cBoboma
KOHKYPEHIIMM ¥ KOPIOpPaTMBHOE IPaBO KaK OCHOBaHME IS 0ObedVHEeHMSsI
JIII U KaIlUTaJOB.

B pamkax CHI' uMmerTcs1 oIipefesieHHble IOCTIDKeHUMSI B cdepe
yHU@UKALMM KaK MaTepuaJlbHO-IIPaBOBbIX (UTO pacCMaTpuBaeTcs B IJ. 3),
TaK ¥ KOJUIM3MOHHBIX HOpM: CorJalieHue O MOpsaKe paspelleHus CIIOPOB,

CBA3dHHbLIX C OCYIIECTBJIEHMEM X03SIICTBEHHOM JedaTeJIbHOCTHU, OT 20 MapTa

State University, E-mail: R&comm@yandex.ru.
! Turosa 10. DKcnopT TOBApOB: Kak M36€KaTh OMIMOOK PV COCTABJIEHMM M 3aK/IIOYEHUYM KOHTPAKTOB //
XossiicTBo 1 mpaso. 2007. N2 1.
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1992 r. u KoHBeHIMS O MpaBOBOM IOMOIIM U MPABOBBbIX OTHOILIEHUSAX IO
rPOXOAaHCKMM, CEeMEHBIM M YroJIOBHBIM Jejam OT 22 sgHBaps 1993 r.
Oco0eHHOCTbIO  JAHHBIX  MEXIYHAPOIHBIX  COIVIALIEHUI  SIBJISIETCS
TOJUMHEHHBI XapakTep KOJUIM3MOHHOIO peryjiMpoBaHMUs OTHOIIEHMIA,
BO3HUKAIOIIMX B cdepe MeKIyHAapOSHOTO KOMMeEpPUECKOro o0opora,
IIOCKOJIbKY B OCHOBE CBO€I OHM MMEIOT MHOI nmpeameT peryanpoBanus. Tak,
u3 TpuHaguatyu cratei CornameHns O MOpsaKe paspelieHus ClIOpOB TOJIbKO
ogHa — cT. 11 — vycraHaBaMBaeT IpaBuja IIPUMMEHEHUS TPa>kgaHCKOro
3akoHopgaTenbcTBa cTpad CHI', dukcupyst KO/IM3MOHHbBIE TPUBSI3KY 110 PSIAY
BOIIPOCOB.

B uyacTHOCTM, B CBSI3M C [AOrOBOpPamMM YCTAHOBJIEHbI KpUTEPUU
orpefe/ieHusT JIMYHOrO CTaTyTa IOPUANMYECKUX JIMI, U OpednpuHUMaTe e
(Bkiouasgs ¢dopMy M TOPSAOK BbIIaul [TOBEPEHHOCTM); KOJIM3MOHHBIE
HOPMBI JIJISI OTHOIIIEHMI, BBITEKAIOUIMX U3 IpaBa COOCTBEHHOCTU, BKIIOUAsI
rpaBa Ha MMYIIECTBO, SBJSKOIIEeCS MpeaMeTOM COeJIKU; KOJUIM3UOHHbIEe
HOPMBI [JIs1 OIlpefe/ieHus 00s13aTeIbCTBEHHOTO CTaTyTa COEeIKM U MCKOBOJ
naBHOCTHU. [Ipy 9TOM 00s13aTe/IbCTBEHHBIN CTATYT CHEJIKM OIMpeJesieTcs I0
3aKOHOJATe/JbCTBY  MeCTa €ee  COBepIIeHMs, UTO M[POTUBOPEUYUT
YCTAaHOBJIEHHBIM B 3aKoHogaTenbCcTBax benapycm, Kasaxcrana, Poccum u
VKpauHbl KOJJIM3MOHHBIM HOpPMaM, a Takke II0AXo4aM, IIPUHSITBIM B
YHUBEPCAJbHBIX ¥ PErvMOHaNbHbIX MEXIYHApPOAHbIX KOHBeHIMSIX. [IoHMMas
HEeCOOTBeTCTBME TMoJiokeHui  CorjaiieHuss COBPEMEHHBIM  peajinsM,
YUYaCTHUKM MEXKIYHAPOOHBIX KOMMEpYeCKuX ormnepauuii us crpaH CHI
COIJIaCOBBIBAKOT TMpaBwia O IIPUMMEHMMOM T[IpaBe HeroCPeaCTBEHHO B

KOHTpPaKTax.
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Tak ke CTOUT OTMETUTb, YTO IIPABOBOE peryjaupoBaHKue AOroBOpa
MeXIyHapPOHOM KYTUIM-TIPOAaXKN TOBApOB MeXOay — CcyObeKTamm
IpearpuHUMaTeabCKOM mesaTeabHOCTU cTpaH CHI' B pamkax KoHBeHLMM He
BCEr/la MOXXeT SIBJISITbCSI IOCTATOUHBIM. DTO OOBSICHSIETCSI, BO-TIEPBBIX, TEM,
yTO B BeHCKOJ KOHBeHIIMM He ydacTByeT psim cTtpaH CHI' (AsepbOaiimkaH,
KaszaxcraH, Tamkukucrad, TypKMeHUCTaH) M, CaefoBaTebHO, [OJisd
XO3SIMICTBYIOIIMX CYOBEKTOB 3TUX CTpaH IojokeHMs] KOHBeHI MM He MMEIOT
obsi3aTenibHOro xapakrepa. OHM TpuUMeHsIIOT KOHBEHIMIO JIMIIb B Caydae
OOCTUTHYTOTO IO 3TOMY IOBOAY COIJIAllleHUsI MeXOy CTOPOHaMM OOroBopa
ambo B CUIY OTCHUIKM COOTBETCTBYIOIIEH KOJJIM3MOHHOW HOPMBI K
IIPMMEHMMOMY T[IpaBy TOCyOapCTBa-yuyacTHMKa KoHBeHIMM. BoO-BTOpBIX,
rnosokeHnsa KoOHBeHIMM OXBaTbIBAlOT HEe BCe BOIIPOCHI, CBSI3aHHbIE C
IIPaBOBBLIM peryjiMpoBaHMeM [OAHHOTO IOTOBOpa. Kpome TOTO,
OVCIIO3UTUBHBIN XapakTep KoHBeHuum (CT. 6), II03BOJISIET CTOPOHaAM
IOTOBOPA IMOJTHOCTBIO UCKJIIOUUTD ee AeicTBue. BeHcKkas KoOHBeH1 s (CT. 90)
He 3aTparuBaeT [OeVCTBUS [OPYIMX MeXIYHApPOOHBIX COrJIAllleHui T[10
BOIIPOCAM, SBJSIOIIMMCS MpeaIMeTOM ee peryaupoBaHus, CjlIenoBaTesbHO,
MesKIyHapOoaHble HOTOBOPbI PErMOHAbHOI M IBYCTOPOHHEN yHUDUKALIH,
peryjupyoiiue aHaJOTMYHble MPaBOOTHOIIEHUS, WMEIT JIIPUOPUTET
Hag Hopmamyu KOHBeHIIVN.

[Ipu  paccmorpenun B MKAC criopoB U3  MeXAYHApPOAHbIX
KOMMEepYeCKX KOHTPAKTOB BO3HMKAeT HeOAHO3HauHas CUTyalus: B
OTCYTCTBME COIJIACOBAHMS CTOPOHAMM KOHTpPAKTa MPUMEHMMOTO IIpaBa mpu
paspelleHuM CIopa PpOCCUIICKOM (upmbl ¢ ImapTHepoM wu3 cTpanbl CHT

IIPMMEHAETCA OTCbIJYIKA K IIPpABY CTPAaHbI MeCTa 3aK/IIOUYEHMS KOHTPAKTa (KaK
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npegycmoTpeHo CcT. 11 CornaiieHusi); pu paspelieHnu Cropa pOCCUNCKONM
dbupmbl ¢ mapTHepom u3 MHOM cTpanbl MKAC, o obiemy mpaBulIy, UCXOIST
U3 OTCBUIOK, coaepxkamuxcsi B I'pakmaHckom Kopekce. CiemoBaTesibHO,
3aKJII0OYeHHbI POCCUICKOI (UPMOJ [OOTOBOP MEXAYHAPOAHONM KYIUIM-
MpoJaXkt TOBApPOB IIPU OTCYTCTBMM B HEM COIJIAaCOBaHMSI O BbIOOpe
IIPMMEHMMOr'0 MpaBa B OTHOIIEHUSIX C KOHTpareHTOM M3 benapycu uiam ¢
VKpauHbl OyHoeT peryJiupoBaThCsl IIPaBOM CTPaHbl MeCTa 3aKIIOUeHUs
KOHTPAKTa, a B OTHOIIEHUSIX C KOHTPAreHToM 13 CTOHUM win ['epmannm —
MpaBOM  CTpaHbl MpoOJaBlia, UTO He MOXeT ObITb MPU3HAHO
YIOBJIETBOPUTEIbHBIM ¥ CIIOCOOCTBYIONIMM SICHOCTM M OIIpede/IeHHOCTU
KOMMepueckoro o6opora.>

AHann3 KoHBeHI[MM O IIPaBOBOJ MOMOIIY M MIPABOBBIX OTHOIIEHUSX I10
rPKOAHCKMM, CeMeMHbIM ¥  YrOoJOBHBIM  [ejlaM  BBISBISIET  ee
HaIMpaBJIe€HHOCTb Ha yperyanpoBaHue yKa3aHHbIX OTHOILIEeHU
IIPMMEHUTEJIbHO B IIEpBY0 oOuepenb K TpaxkgaHaM KaXAoil u3
IOTOBapUBAKIIMXCS CTOPOH, UTO cJieyeT u3 CcT. 1. BmecTe ¢ TeM MOJIOKeHUS
KoHBeHILIMM MPUMEHSIOTCS TakkKe K HOpUAMYECKUMM JIMIaM, CO3OaHHBIM B
COOTBETCTBUM C 3aKOHOATE/IbCTBOM 1OrOBapUBAIOIINXCS CTOPOH (I1. 3 CT. 1).

KoHBeHIIMS perjamMeHTHMpyeT IIpaBujaa oOpallleHus B YUpeXIeHUS
IOCTULIMM [IOTOBAPMBAIOIIMXCS TOCYAAPCTB, K KOTOPBIM COIJIACHO CT. 1
OTHOCSTCS CyIbl, MPOKypaTypa M WHbIe YyYpeXOAeHMs, K KOMIIeTeHIIUN
KOTOPBIX OTHOCSITCS IPaKAaHCKME, CeMeliHble U YTOJIOBHbIE eja. YUUThIBas,
YTO MEXAYHAPOAHbIII KOMMeEpUYeCcKuit apouUTpaxk, OyaydM TpeTeicKuUM

CyooM, He [ABJAeTCAd TOoCydapCTBE€HHbLIM VYUypeXaeHueM HOCTUMIOMM U He

2 CooTBeTCTBYIOIIME feia npuBogsaTcss M.I. PozeH6eproM B KH.: MeskKIyHapOAHbI JOTOBOP M MHOCTPAHHOE
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001aaeT MOJHOMOUYMSIMM Ha MCIOJHEHME CYIeOHbIX MMOpYYeHUit, K HEMY
rnpaBuia KOHBeHL MM He OTHOCSITCS.

KoHBeHLIMSI COOEP>KUT Psif, KOJIM3MOHHBIX HOpM: 00 oIpeneneHUu
IIPaBOCIIOCOOHOCTM OpUAMYECKOoro auna (CT. 23); 0 BO3HUMKHOBEHUU U
MpeKkpalieHnu IpaBa COOCTBEHHOCTM Ha MMYIIECTBO, SBJSIOIIEeCs
rpeaMeToOM caenku (1. 4 cT. 38); 06 00s13aTeIbCTBEHHOM CTaTyTe CAeJKM (CT.
41).

M B CornamieHuM O MoOpsaKe paspelieHus criopos 1992 ropa, u B
KoHBeHIIMM O mpaBoBOil momouu 1993 roma comepskKUTCS OOHA M Ta Ke
KOJIJIM3MOHHAsI HOpMa, Oompejessiioniasi 00s13aTe/IbCTBEHHbIN CTATYT CHEeIKU
M OTChLIAIONIAsl K 3aKOHOAATEJIbCTBY MeCTa ee COBepIlIeHMs, eC/iM MHOe He
MpeIyCMOTPEHO COTJIAlleHMeM CTOpPOH. XOTS Kpyr CTpaH — YYaCTHMUI]
YKa3aHHBIX COTJIAlleHMI He COBIIaJaeT, OOHAKO CJieayeT MOAYEePKHYTb, UTO
OaHHas KOJUIM3MOHHAs IIPUBSI3KAa He COOTBETCTBYET OEMCTBYIOIEMY IJIsT
BHEIIHE3KOHOMMUYECKNX CHEJ0K KOJUIM3MOHHOMY Kputepuio B Poccunm,
benapycnu, Kaszaxcrane u YkpauHe, nporuBopeuut MopenbHomy ['K mis
ctpadn CHI' (ct. 1255) M He COOTBETCTBYeT COBPEMEHHBIM TEHJEHIIUSIM
KOJIUZIM3MOHHOTO MpaBa, OTPaKEHHbIM B YHUBEPCAJbHBIX U PErmOHaJIbHBIX
KOHBEHIIMSX 10 KOJJIM3MOHHBIM BOIIPOCAM.

O Heo6XOIMMOCTM COBEPIIEHCTBOBAHMS IIPABOBOrO PeryauMpoBaHMS
SKOHOMMYECKMX OTHOIIeHMIA Mexnay opraHmsauusmu ctpaH CHI' myrem
yHUQUKALMM UM TapMOHM3allMM  HAIMOHAJIbHOIO 3aKOHOATeJbCTBA,

CIIOCOOCTBYIOIIE YKPETUIEHUIO M PA3BUTUIO STUX OTHOIIEHUH, pacIMpeHNIO

npaBso B mpakTuke MKAC. C. 35 — 36.
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KOOpPAMHALIVM [eSTeJIbHOCTU UX YUYaCTHMUKOB, TOBOPUTCS B psifie MOC/IeIHUX
IOOKYMEHTOB, IIPMHSTHIX Ha BBICIIIEM YPOBHe B pamkax CHI'.?

[TosTOMy COBepIlIeHCTBOBaHME TMOAXOAOB B KOJUIM3MOHHOV cdepe B
pamkax CHI' saBasieTcs BecbMa akTyaldbHbIM. [Ipexae Bcero, MO/DKeH ObITh
pellleH BOIIPOC O MeCTe YHUPUKAUMM KOJUIM3MOHHBIX HOPM B CHUCTEME
IpaBoBOro peryaupoBanus B pamkax CHI. Becbma BaXHbIMM IIpM 3TOM
SIBJISIFOTCSI 1BA BOMPOCA: O COMAEepPKaHUM YHUDUIMPOBAHHBIX KOJIM3MOHHBIX
HOPM ¥ O HaXOKIEeHMM alleKBaTHOTO MeTOo1a X YHUPUKALIVMN.

Hanbosiee onTUMaJbHBIM ITPECTaBISETCSI MEXIyHapOIaHO-IIPaBOBOIA
c1rioco6 obecrieueHus MpeACcKa3yeMOCT B OTHOIIIEHMM MPUMEHMMOTO TpaBa
10 BHEIIHEeSKOHOMMUYECKMM cheskaM. [loaTBepskaeHneM I0JIOKUTEIbHOIO
oTtHomieHus1 ctpad CHI' K yHudMKamu IBASeTCS MOCTOSTHHOE BO3pacTaHue
uncia crpad CHI' — yuactaui BeHckoit kouBeHuu 1980 r.

MexaHM3MOM CO30aHMS €eOVHOIO KOJUIM3MOHHOTO pexuma IS
BHEITHeSKOHOMMYECKMX CIIeJIOK MOTJIO Obl CcTaTh coryaiieHue crpaH CHIT,
co3fampllee enVHbIN KOJUIM3MOHHBIA PEXUM [JI1 TakKUX CHel0oK. B Takom
IOKYMEHTe MOIJIM ObI HAaliTM OTpakeHMe TPU OCHOBHbIE T'PYIIIbI BOIIPOCOB.
Bo-mepBbIX, 3akpenjieHMe aBTOHOMMM BOJIM CTOPOH TIpM BbIOOpe
MpUMEHMMOro TIipaBa (YTO SBJSETCS OOLIeNpM3HAHHBIM B paMKax
YHUBEPCAJbHOM U perMoOHa/IbHOV YHU@UKALMM KOJUIM3MOHHBIX HOPM); BO-
BTOPBIX, COrJIaCOBaHMe  KOJJIM3MOHHBLIX TMPUBSA30K i1  OCHOBHBIX
BHEIIHESKOHOMMYECKMUX  CHeJIOK; B-TPeTbUX, VYCTAHOBJIEHME eIUHBIX

IIPUHIIUIIOB HOC]I@,U,CTBI/IIZ IIpyMeHeHMa KOJIJIM3MOHHBIX HOPM, BKJ/IIOYas

5 Cm.: Konuemnius manbHesimero passutust CHI, omo6penHas pemenueM CoBeTra miaB rocymapcts CHI 5
okTs16pst 2007 . (a63. 11 m. 2.3 Konuenuun); Ctpaterns skoHoMuueckoro passutusi CHI Ha mepuopn mo
2020 ., yrBepkaeHHas pemieHueM CoBeta ri1aB mpaBuTeybcTB CHI 14 Hosi6pst 2008 T.
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COOTHOIIIEHME abCOIOTHO MMIIEPATUBHBIX HOPM CTpaHbl Cyda WIu
apObuTpayka ¥ HOpM MPMMEHMMOTO IIpaBa.

C npuHstuem B pamkax CHI' momo6HOro corjamieHus ObLIM ObI
yCTpaHeHbI pPa3jInuusi B JECTBYIOIIEM B HUX KOJ/UIM3MOHHOM IIpaBe WU
YCTAHOBJIEH eAMHBIN IPaBOBOJ pEXMM B OTHOIIEHUM KOJIJIM3VIOHHBIX
ACITeKTOB BHEITHEIKOHOMMYECKMX CIIeJIOK, 3aK/TF0UaeMbIX X031 CTBYIOUMMU
CyO'beKTaM¥ yKa3aHHbBIX CTPaH.

Cosganme B CHI' Ha ypoBHE MEXIYyHAapOOHOTO COIJIALIEHMSI €IVHOTO
KOJUIM3MOHHOTO  PEryJMpOBaHMsI, = COOTBETCTBYIOIIErO0  IPUHIUIIAM
YHMUBEPCATbHON M PerMoHa/JIbHOM YHMU(MKALIMM, 03HAYAIO ObI €Ille OJVH Iar
B IOCTYDKEHMM OOIIEro mpaBoBOro pexkxuma B pamkax CHI. Kpome Toro, aTo
MMeJIo ObI MOJIOKUTEJIbHOE 3HAYeHMe U IJiT MHOCTPAHHBbIX GUPM M3 CTpaH,
He Bxomamux B CHI', mOCKOJIbKY Ha/IMuMe MeXIYHAPOAHOI'O COTJIallleHUsI 10
KOJUIM3MOHHBIM BOIIPOCAM BHEITHEIKOHOMMYECKUX CAEI0K 03HAYAJIO ObI JJIsT
HUX SICHOCTb U ITPeJICKa3yeMOCTb OYIYIIEro uXx KOMMEpPUYEeCKOro KOHTPAaKTa,
3aK/II0YaeMOro ¢ mpearnpusitueM u3 ctpadbl CHI, v 3HaumTebHO 06Gs1eryano
ObI peaan3alyio TaKMX KOHTPAKTOB.

HoBoe Cornamenyne «O6 00IIMX YCAOBMUSIX IMMOCTAaBOK TOBApPOB MEXKIY
OpraHmM3auysIMyU TrocymapcTB — ydacTHMKOB ConpyskectBa HeszaBuCMMBIX
TocymapcTB», BKJ/TIOYAloIee B cebst pa3BepPHYTYIO CUCTEMY
VHUGUIMPOBAHHBIX HOPM, O00eCHeuMBamIIMX [JTOCTATOYHO IIOJHYI0 U
OTBEUAOIIYI0 COBPEMEHHBIM YCIOBUSIM PerjaMeHTali0 pacCMaTpUBaeMOro
IOTOBOpa, MO3BOMIWIO Obl YCTAHOBUTH 3((PEKTUBHOE MHOTOCTOPOHHEE
IIpaBOBOE peryJupoBaHue Mexny mnaptHepamyu ctpaH CHI' Ha BHemHeM

pPbIHKE U ABUJIOCH ObI Ba’KHBIM OOIIOJTHEHMEM peaJqn3yeMbIX B CHT
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MepOHpI/IHTMﬁ II0 CO34aHMNIO 30HbI CBO60,U,HOI7I TOProBJin M e€eOAnHOro

9KOHOMMYECKOTO IIPOCTpaHCcTBa.*

* O mpelyIOkeHMSIX 110 cofepskaHnio HOoBoro Cornamenus: "O6 06MMX YCIOBMSIX MTOCTABOK TOBAPOB MEXIY
OpraHyM3auysIMu rocynapcrs — ydyacTHuMKoB CopapyskectsBa HesaBucumbix I'ocymapeT” cm.: AkceHoB A. T
JOoroBOp MEXIOYHAPOIHOM KYyIUIM-TIPOLaXKM TOBAPOB MeXIy CyObeKTaMy IIpeIIIpPUMHMMATeTbCKOM
mesitenibHOCTU cTpaH CHI.
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TI'OCYIAPCTBEHHBIN CYBEPEHUTET ITPY B3AUMO/JIEMICTBUU TOCYJIAPCTBA C

NHOCTPAHHBIMU I'OCYIJAPCTBAMUA

MEXTU HIAPU®OB*

AHHOmMauus. Baaumodeticmeue 2ocydapcme ocyujecmejisiemcsi Ha 0CHOge
NPUHUUNOB, 3A(UKCUPOBAHHBIX 8 MeMOyHaApoOHOM npase. K uuciny maxux
NPUHUUNO08 0MHOCUMCS. NPUHYUN CYBEPEHHO20 PABEHCMBd, MeppumopuaibHol
UeI0CMHOCMU, HENPUKOCHOBEHHOCMU 20CY0apCMBEHHbIX 2paHuly u m.o.
dopmanvHo Becmpanvckas mewoyHapooHass cucmema npusHaem paeeHCmao
cysepeHumemos ecex 20cyoapcme, 00HAKO (hakmuuecku cmeneHs Cy8epeHHOCMuU
Ha MexOyHapoOHOll apeHe Moxcem OblMb pasiuuHoli (Hanpumep, GeHoMeH
«s10epH020 cysepeHumema»).

IIpobnema mexHON02UUECKO20 pPA3PbIBA — IMO O00HA U3 CYWECMBEeHHbIX
npomugopeuuti mexoyHapoOHblx OMHOWEHULI CO8PEMEHHOCMU, 0KA3bl8AIOU|As
HenocpedcmeeHHoe 8UsiHUE Ha Yc108usl obecneuerus cysepeHumema. O0HUM U3
Haubosiee ApKUX NPOsABIEHUTI B/IUSIHUSL MEXHOJI02UUECK020 YPOBHS pa38umus Ha
cmeneHb obecneueHusi cygepeHumema s8Jsemcs sidepHoe opyxcue, obaadaHue
KOmopsiM Oaem npasumenscmey CmMpamsl B803MOMCHOCMb  NPO80JUMb
BHYMPUNOJUMUYECKULI U 8HEWHeNoAUMu4ecKull Kypc, He onacasicb NpuMeHeHusl
CO CMOPOHbI UHBIX CYOBEKIM08 MeXOYHAPOOHO20 NPasa 80eHHOL Cubl. «S0epHuiii
cygepeHumem» (853aH C (PEHOMEHOM <«s0epH020 30HMUKa», KOMmopolli

npeonoJiazaem npoeuuposaHue «sa0epHoll cunsl» s0epHozo 2ocydapcmea Ha

" Illapudos Mextu IllamatoBmu. Kaummmat dumocodpckux nayk HOY BIIO «Poccuiickas Akamemust
aJIBOKaTyphl ¥ HOTapuaTa» cTaxkep-mokTopaHT sharifov._mekhti@yahoo.com +7965 261 06 16
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HesidepHble CMPAaHbl NOCPedcmeom 3akaueHUss 002080pP08 0 COMPYOHUUeCcmae 8
obs1acmu 060poHblL U 6€30NaACHOCML.

«Cucmemoobpa3syowas» @QyHkyus 00JbWUHCMBA MaKux 20cyoapcms
nposiensemcss 8 (Qopme KoopouHayuu dessmenpHOCMuU 20Cy0apcme 8 pamikax
000c001eHH020 «00J1bL020 NpocmpaHcmea». Ilocmcosemckoe npocmpamcmeo
2871emcst «00JbUUM NPOCMPAHCMBOM».

IIpobnema mexHOJI02UUECKO20 pa3spsiea ycyeyoasiemcs akmuueckoli
MoHonoausauueti co cmopoHst CIIIA npasa Ha eedeHlule 80€HHbIX Oelicmauli 8
00xX00 HOpM MexOyHapoOH020 npasd, d Maxie HOPMAMUBHO20 3aKpenyeHus
npasa Ha «npegeHmusgHuwlil yoap». I103momy 00HUM U3 OUCKYCCUOHHBIX ACNEKMO8
obecneueHusi 20Ccy0apCmeeHHO20 cyeepeHumema s6]5€Mcs HOPMAMUBHOE
3aKkpenjieHue «npasa Ha npeseHmMusHwlli ydap». @opmanvHo, nNpaso Ha
npeeeHmusHblli  ydap  3akpenjsiemcs KAk UHCMpymeHm  oOecheueHus
HezamueHoz2o cysepeHumema. QOO0JHako, ¢ Opyz2oli CMOpoHbvl, cama udes
npegeHmMueHozo0 ydapa 6xooum 6 KOH(MAUKM C MexOyHapooHO-Npasosvimu

NPUHYUNAMU.

Knrwoueswvle cnoea: zocydapcmeeHHslli  cysepeHumem,  NpPUHYuUn
CY8EPEHHO020 pPABeHCMBa, NPUHUUN MepPUMOPUAIbHOLL UeI0CMHOCMU, NPUHYUN
HeNnpuKOCHOBEHHOCMU 20CydapcmeeHHblX 2paHuu, Becmdanvckas cucmema,
depxcasa,  8030yulHoe  NPOCMPAHCMB0,  KOCMUYeckoe  Npocmpamcmaso,
apkmuueckuti  cekmop, s0epHulii  cysepeHumem,  cucmemoobpasyiouiee

2ocydapcmaeo, 60blioe NPOCMpPAaHCmMeo, NpeseHmueHwliil yoap.
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STATE SOVEREIGNTY OF THE COOPERATION OF STATES WITH FOREIGN STATES

MEKHTI SHARIFOV™

Abstract. The interaction of states is based on the principles enshrined in
international law. These principles include the principle of sovereign equality,
territorial integrity, inviolability of frontiers, etc. Formally, the Westphalian
international system recognizes the equality of sovereignty of all nations, but in
fact the degree of sovereignty in the international arena can be different (for
example, the phenomenon of “nuclear sovereignty”).

The problem of the digital divide—this is one of the essential contradictions
of modern international relations, has a direct impact on the conditions of the
sovereignty. One of the most striking manifestations of the impact of
technological development level to ensure a degree of sovereignty is a nuclear
weapon, possession of which gives the country's government to conduct domestic
and foreign policy course, without fear of the application by the other subjects of
international law of armed force. “The nuclear sovereignty” is associated with the
phenomenon of “nuclear umbrella”, which involves the projection of the “nuclear
power” nuclear state in the non-nuclear countries through the conclusion of
agreements on cooperation in the field of defense and security.

“Systemically important” feature of most of these states is manifested in
the form of coordination within the framework of the separate “large space”.

Post-Soviet space is “more space”.

" Sharifov Mekhti Shamatovich LEU VPO "Russian Academy of lawyers and notaries” 105120, Moscow, Small
Poluyaroslavsky lane., 3/5 trainee the of doctoral, PhD sharifov_mekhti @yahoo.com
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The problem is exacerbated by the technological gap actual monopolization
of the US law on the conduct of hostilities in circumvention of the rules of
international law as well as normative securing the right to “pre-emptive strike”.
Therefore, one of the controversial aspects of the sovereignty of regulatory
consolidation is the “right to pre-emptive strike”. Formally, the right to pre-
emptive strike is fixed as a tool for negative sovereignty. However, on the other
hand, the idea of pre-emptive strike comes into the conflict with international

legal principles.

Keywords: state sovereignty, principle of sovereign equality, principle of
territorial integrity, principle the inviolability of frontiers, the Westphalian
system, empire, air, cosmic space, arctic sector, nuclear sovereignty,cucmem of

generators, a large space, a preventive strike.

B3aumMomeiicTBye ToCcyIapcTB OCYIIECTBIISIETCS Ha OCHOBE IPUHIIMUIIOB,
3a()MKCMPOBAHHBIX B MEXAYHAPOAHOM IIpaBe. K umciy Takux MPUMHIIUIIOB
OTHOCUTCSI ~ NPUHIUII  CYBEPEHHOTO  pPaBeHCTBA, TePPUTOPUAIHHOII
11€JIOCTHOCTM, HEIIPUMKOCHOBEHHOCTY TOCYapCTBEHHBIX TPAHMIL U T.]I.

PaBeHCTBO CyBepeHOB HaumboJiee SIpKO BhIpakaercss B dopmyse «Par
super parem potestatem non habet» («PaBHbBIiI Hajd, PaBHBIM BJIACTU He
uMmeeT»). I[IpMHLIMII CYBEpeHHOIO paBeHCTBA TOCYIApPCTB 3aKpervisieT
dbopmasbHOE OPUANYECKOE PABEHCTBO TOCYHAPCTB B MEKAYHAPOSHBIX
OTHOILIEHMSX, HafeJIsIeT TOCyIapCTBa PaBHBIMM IIpaBaMy U 00SI3aHHOCTSIMMA.

PaBeHCTBO IIpaB " 00s13aHHOCTeI ImpenrioJjaraeT paBeHCTBO JOITYCKd KO BCEM
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BUOAM MEXAYHAPOAHOTO COTPYOHMYECTBA M HA PaBHBIX C WHBIMU
rocygapCTBaMy OCHOBAHMSX, a TaKKe paBHYI0 3alllUTy M[OCPeACTBOM
MeXIYHAapPOJHO-TIPABOBbLIX MEeXaHU3MOB U MPOLIeayD.

13 comepskaHus TIPUHIMIIA CYBEPEHHOI0 PaBEHCTBA BbIBOAUTCS HOpMaA
O HeIOIyIIeHUM VIleMJeHUsI TOCYyLapCTBOM CYBEpPEeHHBIX IIpaB WMHOIO
rocyfapCTBa, UTO 3aKpeIleHO B MyHKTe 2 [Jekimapaliuu 0 HeOOITyCTUMOCTU
BMeIIaTe/JIbCTBA BO BHYTPEHHME [ejla TOCYHapCTB, 00 OTpaXIeHUM WuxX
HE3aBUCUMMOCTM U CyBepeHUTeTa, MNpuHSATON 21 pexkabpss 1965 rona
Pesosmonyeit 2131 (XX) na 20-oii ceccuu 'enepanbHoit Accambiienn OOH!,

13 ¢opmanbHOro OPUAMUYECKOTO paBEHCTBA TOCYIAapCTB BbIBOAUTCS
Te3UC HEe3aBUCUMMOCTU TIIPU OCYIIEeCTBJIEHUNM TOCYIapCTBaMM BHEIIHEeN
dyHkuMy. OCHOBBIBASICh HAa CBOJ CyBepEeHUTET TOCyJapCcTBa CBOOOIHO, 6e3
IaBjieHMs1 M3BHE BCTYIIAOT B [AUIUVIOMAaTUYeCKMe WM KOHCYJIbCKUE
OTHOIIIEHUSI, TIOPYYalOT BBIMIOJHEHMEe CBOMX (YHKUMIA MeXIyHapOAdHbIM
OpraHm3alusiM WJIM TPEeTbMM TOCYOApPCTBaM, CaMOCTOSITENbHO pelarT
npo6jemMy IpPU3HAHMUS HOBBIX TOCYIApPCTB M IPABUTENbCTB, YYACTBYIOT B
IesTeIbHOCTU MeXIYHApPOAHbIX OpraHm3aluii.

@®opmanbHO BecTdanbckasi MeKAyHapoaHas CuUCTeMa IIpU3HaeT
pPaBEHCTBO CYBEpPEHUTETOB BCeX TOCyAapCTB, OJHAKO (DaKTUUeCKu CTelleHb
CYBEpPEHHOCTM Ha MEeXIYHApOOHO) apeHe MOXKET ObITb pa3JInuHOM
(HampuMep, (eHOMEH «SIIePHOT0 CYBEPEHUTETA»).

Cnepmyer OTMETUTb, UYTO COAepKaHMe TPUHIMUIIA CYBEPEHHOr0

pPaBEHCTBA IOCYAAPCTB MCTOPUUECKM HEIOCTOSHHO. [Tocsie mpuHSATHS B 1356

! Texmapanysi 0 HeOOIYCTUMOCTY BMeLIaTeabCTBa BO BHYTPEHHME Jejia TOCYHapCTB, 00 OrpakmeHuM UX
HesaBucuMoctT u cyBepeHurtera ([Ipuusra 21.12.1965 Pesomtoumeit 2131 (XX) nHa 20-0if ceccun
T'enepanbHOiT Accambient OOH)
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rogy umriepatopoMm CasineHHO Pumckoit umnepuu Kapaom IV «3omoToit
oymibl» (Bulla Aurea) B Tepmanuy u Yexuu CKIaabIBaeTCsl CUTyalMsl, KOTaa
colepskaHue CyBEepPeHUTETa OTHEeJbHBIX KHSKECTB ObIIO Pas/IMUHbBIM.
«3oyoTasg Oysuta» ITIpU3HABa/ia CYBEPEHUTET KHS3eil B UX BJaJeHUSIX,
HagesIsIs1 X pa3aIMUyHbIMM MOJTHOMOUYMSIMU. «30JI0Tast Oysuia» neiicTBOBaja 110
1806 ropma. IlomuTuko-mipaBoBasi [OOKTpPMHA, CpearnpoBaB Ha 3TO
00CTOSITEILCTBO, HA OCHOBE Te3MCa O JIeJIMMOCTY CyBepeHUTeTa BhbIAenia
COBepIIIEeHHbIN (abCOTIOTHBIN) " HEITO0JIHbIN CyBepeHUTeT
(mosrycyBepeHUTET). AOCOJMIOTHBIN CyBepeHUTEeT IIPM3HABAJICS aTpuOyTOM
TeX MOHapXOB, KOTOpbIe MOJb30BaJNCh 6€30rOBOPOYHOI HE3aBUCUMOCTHIO
BHYTPU ¥ BHE CBOMX rocynapcTB. IlosmycyBepeHUTET, MPpU3HABAJICS 34 TEMU
MOHapxXxaMy, KOTOpbIe MO pPasJMUYHbBIM BOIIPOCAM BHYTPEHHEN U BHeEIIHEe
nesTeIbHOCTM TocymapcTBa Oojiee WIM MeHee 3aBUCEIM OT OpPyIux
MOHAapXOB.

Ha Benckom KoHrpecce 1814-1815 romoB mCIIOJIb30BaJICSI TEPMUH
«BeJIMKas nOepxkaBa». Ha BeHCKOM KOHrpecce CTAaTyC <«BeJIMKOI Iep>KaBbl»
nosryunau Benukobpuranus, ®panuys, IIpyccust, Poccus, Mcnanusi, ABCTpo-
BeHrpusi. 3TOT CTAaTyC IO3BOJISJI BMEIIMBATbCSI BO BHYTPEHHME Jlejia MHBIX
eBpOIeVICKMX CTpaH (B YaCTHOCTM, MO IIPeAjioroM HeOOoNyIeHUs
PEBOJIIOLMMOHHBIX BBICTYIUIEHU).

B coBpeMeHHOI1 CUCTeMe MEXAYHAPOAHbIX OTHOIIEHMIT BO3MOXHOCTU
CTpaH — MOCTOSIHHBIX WwieHOB CoBera besomacHoctu OOH, a Takke CTpaH,
UMEIIUX SOAepHOe OpyXkue, OTANYAKTCSI OT BO3MOXXHOCTEM MHBIX
rocymapcTB. ['ocygapCTBeHHBIN CyBepeHUTET MOCTOSIHHbIX wieHOB OOH u
CTpaH C SAepHbIM OpYXMeM HuMeeT O0ojiee IIMPOKOE CoIep>kaHue, Uem

roCyJapCTBEHHbIN CyBepeHUTEeT MHbIX CTpaH. [Io utoram BTopoii MmupoBoit
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BOJHBI BeJIMKUMMM AepxkaBaMu ne-dakrto sasiiorcs CIIA, CCCP (Poccus),
Benukoopuranus, ®panumsa u Kurtait. OTU CcTpaHbl TaKKe SIBJISIOTCS
yJIeHaMU SIaepHOro Kiayoa.

B KOHTeKCTe pas3JMuyHbIX (PaKTUUeCKMX BO3MOKHOCTel obecrieueHust
CyBEpeHUTeTa Y TOCyIapCTB O0COObIii MHTEpec IIpeACcTaB/sieT Teopusi
Heopeanmn3Mma, GpopMupoBaHMe KOTOPOIl CBsI3bIBalOT ¢ pabotoir K. Yonria
«Teopust MEXKOYHApPOOHON MOAUTUKMU»2. CIIOCOOHOCTHh TMPOTUBOCTOSTH
BHEIIHEMY BJMSHMIO WM OKasblBaTh BJIMSHME BOBHE SBJSIETCS  OJISI
HEOpeaIMCTOB CYIIeCTBEHHbIM YCJIOBMEM CYBEPEHHOCTU, OOCTUKEHUe
KOTOpPOTr0 BO3MOXXHO IpU HanM4uu Ccuibl (power, capability). Cuna sBasieTcst
cpegcTBOM obOecrieyeHMsT aBTOHOMMM M OGe3omacHocTtu®. QObecrneuyeHue
CyBepeHUTeTa 1 6e30MMaCHOCTU SIBJISIETCS OCHOBHOM (YHKIIMEN rocynapcTBa,
TOrga Kak obecreueHMe WHbIX (YHKUMIZI BTOpuuHO*. HeopeannucTsl
pasgessoT TOCynapCTBa Ha [Be TPYINbI: Aep>XaBbl M MHbIE CTpaHbl. IIpu
3TOM HEOpEeJUCThbl CYNTAIOT, UYTO CYBEPEHHOCTD JI€P’KaB M MHBIX rOCyJapCTB
pasnnyHa. Bo-mepBbIxX, mepskaBbl 00/1aJal0T BOEHHO-TEXHMUYECKOI MOIIbIO U
BOEHHO-TIOJIUTUUECKMMM BO3MOKHOCTSIMM JIJIsI 0OecrieueHnst HallMOHAIbHO
06e30I1aCHOCTM, B TOM YMCJIe IIyTeM <«IIPUHYOUTENBHOTO IIPEeomoaeHUs»
CyBepeHUTEeTa UHBIX TOCYIapCTB (B YaCTHOCTHU, SIAePHOE OpyXXue U CpeacTBa
ero J0CcTaBku, 60ecrioco6Hble BOEHHO-MOPCKYE ¥ BOEHHO-BO3/IYIITHbIE CUJIbI,
Bedylliye IO3ULIMKY B BOEHHO-IIOJUTUUYECKUX OJIOKaX M COI03aX, pPa3BUThIE
COIO3HMYECKME OTHOIIeHMUSI C MHbIMM rocygapctBamu). «CuioBoe

npeogojieHme» CyBEpEHUTETa OJepP>KaBbl ﬂe-d)aKTO Hepeaan3yemo 6es

2 Waltz K. Theory of international politics. Reading: Addison — Wesley, 1979.
® Waltz K. Man, the state and war. New York: Columbia University Press, 1959. P. 205.
4Waltz K. Theory of international politics. Readings: Addison — Wesley, 1979. P. 96.
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yuacCTusl MHOM Jiep>kaBbl, B TOM UMCJIE U B COCTaBe KOAIULUU TOCyAapCTB. Bo-
BTOPBIX, GOpPMMPOBaAHME CYBEpPEHHOI BOJIM B AepskaBax 3aBUCUT OT aKTOPOB
MOJIUTUYECKOIM CHUCTEMbl M TPaXIAaHCKOTO OOIecTBa 3TOTO TOCYIapcTBa,
TOTJA KaK BJMSIHME BHEIIHMX, B TOM 4YMCJie TPAHCHAI[MOHAJTbHBIX, aKTOPOB
HOCUT akyabTaTUMBHBIN XapakTep. K YonaTi, oTMeuan, 4YTO [OepskaBbl
CIIOCOOHBI IIPOBOAUTH MMIIEPCKYIO IIOJUTUKY, Oyab TO Pum, ®paHius
Byp6onos, Bpurauus u CIIA B XX Beke’®. Benukue gepskaBbl COXPAHSIIOT
peliaioiee BIMSIHMEe Ha MeXIYHAPOLHYIO IOJTUTUKYC.

[IpyHUUIT  TEePPUTOPMAIBHOM  1€JIOCTHOCTM  TOCYZApCTB  HAYall
dbopMmupoBaThCs Iapa/yieJIbHO CO CTaHOBJIeHMeM BecTdanbCKoi CUCTEMBI.
[IpyHUNUIT TEPPUTOPUATIBHONM 11€JIOCTHOCTU TOCYAApCTB 3aKpeIlieH B YCTaBe
OOH. HaumeHOBaHMe TIIpMHUMIIA OKOHYATEeJIbHO He YCTAaHOBUJIOCh. B
MEeXIYHAPOOHBIX ¥ HALMOHAJIbHBIX IIPABOBBIX aKTaX MOXHO BCTPETUTH
YIIOMMHaHMe, KaK TePPUTOPUATIbHON 11€JIOCTHOCTU, TaK U TEPPUTOPUAJILHOM
HETPUKOCHOBEHHOCTMN.

[TpyHLNUIT TePpPUTOPUATIBHON LETOCTHOCTU TOCYAapCTB, KOHCTATUPYET
IpaBO TOCYyOapCTBa Ha II€JIOCTHOCTb ¥  HENPUKOCHOBEHHOCTb €ro
TePPUTOPUHN, SIBJISIETCSI BaXKHENMIIMM CPeICTBOM obecIieueHMsl CyBepeHUTeTa
rocygapcTBa. YcrtaB OOH (myHKT 4 cTaThy 2) 3ampelaeT IpuMeHeHue CUIbI
IIPOTUB TEPPUTOPUAIBLHON I11€JIOCTHOCTU TOCYAApPCTB B BUIE BTOPXKEHUS,
AHHEKCUM, OKKYyMalM, JI0ObIX TOIBITOK pacuIeHeHMs TOoCyAapCTBEHHO
TEPPUTOPUM, €CJIM 5TO He CBI3aHO C IPUMEHEeHMEM MeXIYyHapOOHbIX
caukuui. CornacHo /Jexkmapaiuy O HeOONYCTMMOCTM BMeIlaTeabCTBa BO

BHYTpeHHMe ngejia ToCyaapcCTs, 006 OorpaxxgeHmm wmx He3aBUCMMOCTU U

>Waltz K. Theory of international politics. Readings: Addison — Wesley, 1979. P. 20-27.
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cyBepeHnuTeTa (mpuHsTa 21 mekabps 1965 roma Pesomonmeit 2131 (XX) Ha
20-o11 ceccuu l'eHepanbHOIt Accambyien OOH) cyBepeHUTET 00BSICHSIETCST KaK
co0JII0ieHE TEPPUTOPUAJIBHON HEITPUKOCHOBEHHOCTY rOCYIapCTBa.

[TpUHLUIT TEPPUTOPUATIBHOM 11€JIOCTHOCTY Halllesl CBOe 3aKpervieHne u
B [Jleknapauuu O COONMIOAEHMUM  CyBEpPEeHUTETa, TeppUTOPUATbHOIM
11€JIOCTHOCTM M HEINPUKOCHOBEHHOCTM TpPaHMI] rOCyIapCTB — Y4YaCTHUKOB
CompyxectBa HesaBucumbix Il'ocymapcTB, INPUHATOM B ropone Mocksa
15 ampensa 1994 ropa’.

HecMoTpsi Ha Ha/iuuMe TMOJUTUYECKMX M SKOHOMMUYECKUX CBSI3eit
Mexny Poccueii ¥ HEKOTOpPbBIMM  ee  COCensiMu, Iepuoamnvecku
BBICKA3bIBAIOTCS TIpeTeH3Un (obuLanbHBIMU rocy1apCTBEHHbIMU
CTPYKTYpaMM W/UAU MHCTUTYTAMM I'PaskIaHCKOro obiiecTtBa) K Poccuiickoii
Qepepauun. OtrmenbHble Cubl B I'epmaHuy u Iloabliu IepuoaMYECKU
03BYUMBAIOT ITpeTeH3uM Ha KanmMHMHIpaicKyio 061acTh, B OUHASHIANUM — Ha
Bocrounyio Kapenuio, B pecrnyonukax IIpmbantukm — Ha IICKOBCKYIO
00/1aCTh, B apKTUUECKMX CTpaHAX — Ha POCCUIMCKUIA APKTUUYECKUI CEKTOP, B
dnonum — Ha IOxuble Kypmier m wr CaxanmHa, B Kurae — Ha
IIpUTrpaHNYHbIEe TEPPUTOPUM U T.O. TeppUTOpUATbHBIN BOIIPOC OCTPO
TIPOSIBJISIETCA B POCCUMCKO-YKPAMHCKUX UM POCCUIMCKO-KAa3axXCTaHCKUX
OTHOIIIEHUSIX.

B 1mocnemHee Bpems TeppUTOpUaTbHble IIPeTeH3UM OO0OCTPUINUCH
MEeXOy MHOIMMM  CTpaHamMu. B TeopuM  KOHCTUTYLIMOHHOTO U

MEXOYHapOAHOI'oO IIpaBa OCTpPO 00603HaUNMIaACh Hpo6neMa repecMoTpa

6 Waltz K. Theory of international politics. Readings: Addison — Wesley, 1979. P.93.
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«TePPUTOPUATIBHBIX» IlApaMEeTPOB PACIIPOCTPAaHEHUS TOCYLApCTBEHHOIO
cyBepeHnTera. Ha oTHOIIeHMe MeXOy CTpaHaMM CYLIEeCTBEHHO BUSIET U
HapacTaUMil TEXHOJOTUYECKUI pa3pblB, IIPefOCTaB/ISIOIMI ITPYIINe CTPaH
BOEHHO-TEXHMUYECKOe IIPEMMYIINECTBO IIpU ObOecreueHu CyBepeHUTeTa.
OTpenbHBIMM CTpaHaAMM ITIPUMHUMAIOTCS aKThl, OIpaBObIBAIOIIME BeaeHMe
CeTelleHTPUYHbIX  BOWH, HaHeCeHue  IIPEeBEeHTUBHBIX  YyAApPOB U
MUCII0/Ib30BaHMe BOEHHOTO TIPUCYTCTBUS LISt obecreyeHUsI
roCyJapCTBEHHOI'O CyBEpEeHUTETA.

TeppUTOPMANBHOCTb SBJSETCS OOHMM U3 (eciM He OCHOBHBIM)
OCHOBOTIOJIATAIO X PYKOBOOSIIX daxkTopoB peanu3anumn
rocygapctBeHHoi Bmactu®. JI. HbloMaH oOTMeYaeT, UYTO «HE MOKeT
CYyILIeCTBOBATb HMKAKOI (OPMBI IMOJUTUUYECKON BJIACTU MJIM COLIMATIbHOTO
KOHTpOJISI, TIOJHOCTBbIO He CBSI3aHHOI C€ TOM MAM WMHOM (opMoit
TEePPUTOPUATIBHOTO nemeHus»’. H.B. OcTpoyxoB CrpaBemJiviBO
IIOJYePKMBAET, UTO «COXpaHEeHUEe TePPUTOPUATBbHON  I1€JOCTHOCTU
rocyfapCTB — 3TO BaKHellllee IMpaBo, pUCYIllee CyBepeHUTeTy rocyLapCcTBa,
KOTOpPO€ O3HayaeT OCYIeCTB/IEeHMEe BCeX CyBEPEHHbLIX MPaB B MX IIOJHOTE U
MCKIIOUUTEJbHBIM 00pa3oM B  IIPOCTPAHCTBe, OIpeIeJIeHHOM €ero

rocynapCTBEHHbIMM I'paHMIaMM, B IIpedejax CYXOHYTHOV[, BO,U,HOIL/'[,

" Mexknapauust 0 COOGMIOJEHMM CYBEPEHUTETa, TEPPUTOPUATIbHON ILIEOCTHOCTM ¥ HEMPUKOCHOBEHHOCTU
rpaHull, rocygapcTB-yuyacTHMKOB CoppyskectBa HesaBucumbix ['ocygapcTB // JuiioMmaTuuecKuii BECTHUK,
N2 9-10, 1994.

8 Territoriality and Conflict in an Era of Globalization // Ed. by Miles Kahler and Barbara F. Walter. New
York: Cambridge University Press, 2006. P. 25.

9 Territoriality and Conflict in an Era of Globalization // Ed. by Miles Kahler and Barbara F. Walter. New
York: Cambridge University Press, 2006. P. 87.

111



BO3YIIHOM TEePPUTOPMII rocymapcTsa, ero Henp»'°. BepxoBeHCTBO BjaCTH
CyBepeHa  MpeAIoJiaraeT TepPPUTOPMIO  PACIPOCTPaHEHMS  BJIACTH.
C.H.BabypuH 10of, TeppuUTOpMeil TOCyZapcTBa IIpejjaraeT IIOHMMATh
«IIPOCTPAHCTBO CaMoOOIIpefe/ieHMss Hapoma, B Ipemenax KOTOPOro
rOCyapCTBO OCYIIECTB/ISIET CBOW CYBEPEHUTET M CBOK IOPUCOMUKIIMIO»'!.
TepputopuaibHOe BEpPXOBEHCTBO IIpeArnojaraer  (QyHKIMOHUPOBaHME
rOCyJApCTBEHHOM BJIACTM Ha OIpeIe/IeHHOM TepPUTOPUAJIbHOM Yy4YacTKe.
I.A. KepuMoOB CIIpaBe[jIuBO OTMEYAeT, UYTO Yy KaXJOro 3aKOHAa €CThb
06beKTMBHASI PeaJbHOCTb IeiCTBUSA B NpocTpaHcTBe!’, I B paMKax 3TOro
IIPOCTPAHCTBA MMEET MeCTO ObITh ITOJUMHEHNE BCEX CYObEKTOB roCyIapCTBY
M ero 3akoHam'>.

Tepputopuss BBICTYIIA€T KaK IIPOCTPAHCTBEHHBIN OrpaHMUYUTE/Ib
rocymapcTBeHHoi Bnactu. JI. llamnaHn — yTBepsKOaeT, UTO  «IIOHSITHE
TePPUTOPUATLHOIO BEPXOBEHCTBA COBIALAET C MOHATHEM T'OCYHAPCTBEHHOI
BaacTu»'4. TepputopnuasbHOe BEPXOBEHCTBO «€CTh CaMa IOCYJapCTBEHHAs
BJIACTh, paccMaTpMBaeMasl JMIIb II0J M3BECTHbIM VIJIOM 3peHMUs, B
OTHOIIEHMM KoMIleTeHIuu ratione loci»'®. TeppuropuagbHOEe BEPXOBEHCTBO

I[mpegriojaraeT MCKIIUYeHMe OeATeJIbHOCTU <<1'IY6JII/[LIHOIL/'[ BJIaCTU AOpPyroro

10 OctpoyxoB H.B. TepputopuaibHas I1€JIOCTHOCTh TOCYAAPCTB B COBPEMEHHOM MEXKIYHAPOTHOM IpaBe U
ee obecrieueHue B Poccuiickoit ®emepanyy ¥ Ha MOCTCOBETCKOM IMPOCTPAHCTBEe. ABTOped. OUCC. AOK. I0p.
Hayk. M., 2010. C. 21.

' Babypun C.H. Tepputopust rocygapctBa: TeopeTuKO-IIpaBOBble MpPoO6aeMbl . ABTOped. AMCC. TOK.IOp.
Hayk. M.,1998. C. 16

12 Kepumos [I.A. Kouctutytust CCCP 1 pasBuTHe MOTUTUKO-TIPaBoOBOi Teopun. M.: Mbiciib, 1979. C. 102.

3 Babypun C.H. TeppuTopusi TOCY[apCTBa: IPaBOBble M TeolNoJMTHUYecKMe mpobiembl. M.: U3m-Bo
MockoBckoro yuusepcureta, 1997. C. 16.

" Manaug JI. Opuanyeckas mpupoaa TepPUTOpMaIbHOIO BepxoBeHcTBa. 1903. C. 118.

Y [Manang JI. Opugndeckast Ipupoza TeppUTOpranbHoro sepxosedcrsa. 1903. C. 186.
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rocygapctBa»'®. MOXXHO BbIIEJUTh [Ba 3JIeMeHTa TepPPUTOPUATHLHOIO
BEepXOBEHCTBA:

— imperium, Kak «OCyIIeCTBJIEHME TOCYyIapCTBOM CYBEpPEHHOI BJIaCTU
HaJl BCeMU JIMLIAMM ¥ OpraHu3alusIMu B TIIpeeiax CBOeil TEppUTOPUI»;

— dominimum, Kak «BepXOBHOe MyOJMYHO-IIPABOBOE BjIaJieHME 3TO
TepPUTOPUEn».

TeppuTOpManbHOCTh CYBEpEHUTETA He COBIIAaeT C IOPUCOUKIIMEN
roCcyIapCcTBa, XOTS OOJIBIIMHCTBO MCCJIe[oBaTe/Neli MPUIEPKUBAIOTCS
MHEHUSI O TeppUTOPUATIbHOM COBIIAJeHUM [OEACTBUSI CyBepeHUTeTa WU
IOPUCOUKIVM. B 3TOM OTHOIIEHUM TpuUMevaTejeH MpuMep ropojaa
baiikonypa. B coorBerctBUM ¢ CornameHuem wexnay Poccuitckoin
denepanueit u Pecnybnukoit KasaxcTtaH o craryce ropoja bBaiikoHyp,
ropsiike GopMupoOBaHMS U CTATyCe €ro OPraHoOB UCIIOJHUTE/bHO BIACTU OT
23 nexkabps 1995 roma, Ha mepuon apeHAbl KOMILIieKca «baiikoHyp» ropof
baiikoHyp B OTHOLIeHUIX ¢ Poccuiickom @epepaliyein HagelasieTcs CTaTyCoM,
COOTBETCTBYIOIIMM  ropony  (QenmepanbHOro 3HaueHus  Poccuiickoit
denepanuu, ¢ 0COObBIM pexXMMOM 0Oe30racHOro (yHKIMOHMPOBAHMS
00bEKTOB, IIPeAIIPUITIIL U OpraHM3alIMii, a TaKXKe IMPOKUBAHMS TPaskIaH.

balikoHyp, MO CBOeMYy CTaTyCcy SBJSISCh Tropomom deaepajbHOTO
3HaueHus Poccuiickon @enepanyuu, BXOOUT B SKOHOMMUYECKOE ITPOCTPAHCTBO
Poccuiickoi @enmepauii U HaXOOUTCS IO ee IPUCauKIeii. Bmecrte ¢ Tem,
B COOTBETCTBUM CO cTaTbeit 1 Cornamenus Mmexay Poccuitckon @epepaiiein
n Pecny6nukoit KasaxcraH o craryce ropona baiikoHyp, ropon BaiikoHyp

ABJIAeTCA a,U,MI/IHI/ICTpaTI/IBHO-TeppMTOpMaﬂbHOﬁ eﬂMHMHeﬁ PQCHY6HI/IKI/I

16 Knumenko B.M., TTopk A.A. Tepputopus u rpanuiia CCCP. M.: 3a-Bo «MeskayHapOaHbIe OTHOIIEHMS»,
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KazaxcraH, TO eCTb SIBJISIETCS YacCTbhiO CyBepeHHOI Tepputopun KaszaxcraHa.
PaccmaTpuBasi HAJIOTOBBLIA  CIIOP, POCCUMCKMI  CyH, OTKa3ajJCi OT
MpUBJIEUEHMSI K OTBETCTBEHHOCTM CyObeKTa IIpeAIpUHMUMATETbCKOM
oesiTeJIbHOCTU B CBSI3M C TeM, uTO denepajbHbIii cTaTyc balikoHypa u
dopMupoBaHMe TaM OpPraHOB TOCYAapCTBEHHOI BJIACTM He IMpejIiojiaraeT
pacripoCcTpaHeHMe Ha TOpoh cyBepeHurtera Poccuiickoin ®depepaim
(IToctanoBnienne ®AC LlentpanbHoro okpyra ot 2 mtoyga 2009 roma no nmeiny
N2 A08-5213/2008-16).

[TpuHLNUIT HeINPUKOCHOBEHHOCTU roCy1apCTBEHHbIX rpaHuIlL
rpenmnoJaraer 00513aHHOCTbD rocyaapcCTB " VHBIX CyOBEKTOB
MeXXIYHApOJHOr0 MpaBa COOI0NATh CYIIECTBYIOIIYIO JMHUIO TPAaHMIILI Ha
MECTHOCTU: He JOITyCKaTh IPOMU3BOJIbHOTO IepeMelleHUs JMHUM TPaHUILIbI
Ha MEeCTHOCTM U ee IepeceyeHMsi 6e3 COOTBETCTBYIOIIEIO paspelieHus Uian
BHE YCTAaHOBJIEHHBLIX MpaBwia. B cooTBeTcTBUMM CO cTaTheii 1 3akoHa
Poccuiickoin ®@enepauum ot 1 amnpens 1993 roma N24730-1 «O
l'ocygapcTtBeHHOV TrpaHuile Poccuiickoin @enepanyumu», rocygapCTBeHHas
rpaHuia Poccuiickon @epepani — 3TO JIMHUS U MPOXOHSAIIas IO 3TOM
JIMHUM BepPTHUKAJIbHAS IIOBEPXHOCTD, onpenesswlle rpenebl
rOCyIapCTBEHHOW Tepputopum (CylmiM, BOH, HeOp U BO3AYILIHOTO
IpocTpaHcTBa) Poccuiickoin @emepauyii, TO €CTb IPOCTPAHCTBEHHBIN
npenen  OEVCTBUSL  TOCYJApPCTBEHHOTO  CyBepeHuTeTa  PocCCuiickoin

depepanyn’.

1985. C. 20.
173akoH P® ot 1 ampens 1993 roma N2 4730-1 «O TocymapcTBeHHOIt rpanuiie Poccuiickoit @emepaimm» //
Bemomoctyu CHII 1 BC PO, 29.04.1993, N2 17. cT. 594.
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CopepkaHue TIPUMHIMIA HEPYIIMMOCTM TpPaHMUI, CBOOUTCI K
IPU3HAHUIO CYIEeCTBYOUIMX TpPaHUL, B KauyeCTBe YCTAHOBJIEHHBIX B
COOTBETCTBUM C MeXIOyHAapOOHBIM IIpaBOM, OTKasy OT KaKuX-JI1b0
TePPUTOPHUAIbHBIX IPUTSI3aHMI, a TAKKe OT JIOObIX MHBIX MOCATATE/IbCTB Ha
3T TrpaHuupl. [lelicTBue TIPUHLNUIEA HEPYyIMMOCTU TpPaHUI] MUMeeT
reorpaduueckue  OrpaHMUEHMSI: COTJACHO  3aK/JIIUUTENbHOMY  aKTy
CoBerianus 1Mo 6e30IMacHOCTM U COTpyAHMYecTBY B EBpore 1975 rona, sToT
TIPUHIIUIT 1eiCTBYEeT TOJIbKO B OTHOIIEHUSX TOCYAapCTB-YUYaCTHUKOB 3TOrO
aKkTa, TO eCThb eBPOIIeVICKUX TOCYLapCTB, a Takke CLIA u KaHazpbl.

Ha comepkaHue TIPUHLMUIIOB CyBEpPEeHHOTO paBeHCTBaA,
TEePPUTOPUAJILHONM 11€JIOCTHOCTU U HEIIPUKOCHOBEHHOCTU TOCYLAapCTBEHHbIX
rpaHul] CyLeCTBEHHOE BJIMSHME OKa3blBaeT HAYYHO-TEXHUUECKUI TIPOTpecc,
B TOM YMCJIe T[OSIBJIEHME HOBBIX BUIOB BOODPYXXEHUSI U BOOPYKEHHOM
TeXHUKI.

CoBpeMeHHbIe TEXHOJIOTUM, CPELCTBA CBSI3U M KOMMYHMKAL, HOBbIE
BUIbl BOODPYXEHMSI M CIelUaJIbHbIX CpPEeNCTB pPa3MbIBAIOT IIOHSTHUE
«TOCYapCTBEHHO}  rpaHuiibl». OCOGEHHO  OCTPO  CTOUT  BOIIPOC
HaIlMOHAJTbHOTO  «BO3IYIIHOIO  IIpOCTpaHCTBa».  OOLIeNnpu3HaHHBIM
MPUHIIUIIOM ITyOJMYHOTO MEXIYHApOJHOIro IIpaBa SIBJSIETCS MpU3HAHME
CyBepeHMTeTa HaJ BO3AYIIHBIM IPOCTPAHCTBOM HaJ COOCTBEHHOJ
TeppuTopueit. [leppoHauvasbHO, 3TOT MPUHIIUIT ObLI TIpeaycMoTpeH IlepBoii
MEXIYHapOOHOV KOHBEHIIMel II0 BO3OyXOIUIaBaHMIO OT 13 oKTSI6ps
1919 ropa. CtaTths 1 KOHBEHLIMM 3aKperuisjia CyBepeHUTEeT AJOTOBOPUBIIECS
CTOPOHBI HaJl BO3AYILIHBIM IIPOCTPAHCTBOM HAJ, €e TEpPUTOPUEIA.

[ToiokeHME O «HAA3€eMHOM» CyBEepeHUTEeTe ObLJI0 MpeaycMOTPeHO

Takke B lcmaHO-aMepMKAHCKOM KOHBEHLMM O BO3IyXOIUIaBaHUM (OT
115



1 HosiOpst 1926 roma), TaBaHCKOit  KOoHdepeHLMEi O  TOProBOM
Bo3ayxomiaBauuu (18 depansi 1928 roma), a Umkarckoit KOHBEHIUM O
MEXIYHapOOHOV rpakAaHCKOM aBUaluu, KOTOpasi BCTYINUIa B CUJTY B aripelie
1947 ropga. CraTbs 1 UMKarckoil KOHBEHIIMM YCTAHABJIMBAET: «TOCYAApCTBO
MMeeT TIOJNIHbIA UM  MCK/IIOUMTENIbHBII CyBepEeHUTET Ha BO3OYIIHOE
MIPOCTPAHCTBO HaJl CBOE TepPUTOPUEin».

JeiicTBYyIOllee HAIMOHATbHOE 3aKOHOAATEIbCTBO OOJBIIMHCTBA CTPaH
He YCTaHaBJIMBAeT UYETKUX KPUTEpPUeB OIlpeleeHMs] BbICOTbI, HA KOTOPYIO
pacrpoCTpaHsaeTcsd Hag3eMHbI cyBepeHuTeT. [IyHKT 2 ctaTbu 1 BosgyiiHoro
Kogekca Poccuiickoin ®epepaunn, «Ilog BO3AYIIHBIM IIPOCTPAHCTBOM
Poccuiickoit @epepanuy IMOHMMAETCS BO3AYIIHOE MPOCTPAHCTBO Haf,
Tepputopuein Poccuiickoi  ®epepauuu, B TOM UKUCIe BO3AYIIHOE
IIPOCTPAHCTBO HaJ, BHYTPEHHMMM BOJAMM M TE€PPUTOPUATIbHBIM MOpeM» '8,
3 mnpuBeIeHHO HOPMbI HeJb3s CHelaTh KaKOro-jaubo oIpeneieHHOIo
BbIBOZA, TIJe WMMEHHO MPOXOOUT BBICOTHAs TpaHuIla CyBepeHUTeTa
Poccuiickoin @enepaiiyn.

CorjnacHO MEXIYHApOJAHOMY KOCMMUYECKOMY IIpaBy, OOBEKTbl Ha
BbIcOTe Bbillle 100 KMJIOMETPOB OT YPOBHSI MOPSI HaXOISTCS BHe IIpelesioB
CyBepeHMTeTa OTHebHbIX cTpaH. B 2013 rogy KomureT 1Mo MCnob30BaHUIO
KOCMMYECKOT'0 IMPOCTPAHCTBA B MUPHBIX LE/ISIX MOATBEPAUI, UTO IIpeaeioM
HAI[MIOHAJIbHOTO BO3YIIHOTO MPOCTPAHCTBA, COIVIACHO MEKIYHApPOIHOMY

IIpaBy, ABJISI€TCA BbicoTal00 KM Hap ITIOBEPXHOCTbIO, T.€. T'PaHUIIA MEXIY

18 BK PO // C3 PD. 24.03.1997, N2 12. cT. 1383.
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atrMocdepoit 3eMyiM M KOCMUYECKMM MPOCTPAHCTBOM, a TakKXke MOAUYepKHYJ
HEeJOIyCTUMOCTb IIPMCBOEHMS KOCMMYECKOI0 MpocTpaHcTBal?,

[TpocTpaHCTBO, HaxOXsIleecs BbIIIe 3TOW TPaHULbl, OTHOCUTCS K
TEPPUTOPUSIM C MEXIYHAPOAHBIM peXMMOM. TexHOoJorM4yeckKoe pas3sBUTHE
IIOCTaBUJIO BOIIPOC O II€pecMOTpPe BBICOTHOIO IMOTOJIKA PacCIpOCTPaHEeHUs
«HAZ3€MHOTO» CyBepeHuTeTa TrOCyAapCcTB. B Teopum HeOSHOKPATHO
OTMeYa/JIoCh HEOOXOIMMOCTh ITepecMOTpa JaHHOIO MOTOJIKA, B 3aBUCUMOCTH
OT [OOCTVKeHMit acTpoHaBTUMKM?. «B cBoeii IpakTHKe TOCyJapCTBa
MIPUAEPKUBAIOTCSI HOPMbBI, COTJIACHO KOTOPOi KOCMMUYEeCKMe OOBEKTHI B
CcBOOOIHOM I0JIETE HA OpOUTe ¢ HaMbojiee HU3KMMU epuUresMu, KOTopbie Ha
OaHHbI/I MOMEHT TeXHMUYeCKM BO3MOKHBI, HaxXxomsiTca B cdepe meiicTBUS
rpaHMUIIbIl  CBOOONBI MCCAEMOBAHMSI UM  MCIOJb30BAaHMSI KOCMMUUYECKOTO
IIPOCTPAHCTBA, T.e. B OTKPbITOM Kocmoce, — rmumietr C.II. MankoB, — B
COOTBETCTBUM C  ITOM  TIPAKTUKOM CYBEpPEeHUTET TOCyIapCTB  He
pacIIpOCTpPaHSIeTCsl  BbIllle  TIpeliejioB, OYepUYEeHHbIX MUHUMAJIbHBIMU
IepuressMu CITyTHUKOB Ha opbute»2. ITIosToMy Ae-(paKkTo BbICOTHAS IPaHMUIIA
roCy/IapCTBEHHOV TePPUTOPUM U YCTAHOBJIEHA B COOTBETCTBUM C OOBIUHBIMU
HOpMaMM MeXayHapoAgHOoro npasa Ha BbicoTe 100-110 km.

Bompoc o cyBepeHUTeTe Ha BO3YIITHOE MPOCTPAHCTBO HE MOKET ObITh
pellleH IMPOCTbIM YKa3aHMEM KaKMX-TO MOCTOSIHHBIX BBICOTHBIX KPUTEPUEB,
IIOTOMY UYTO 3TO MOpuBendeT K (aKTMUeCKOMY HapylIeHUI0 CyBepeHuTeTa

rocyanapcCrBa, 6€e30I1aCHOCTD KOTOPOT'0O MOJKET OBITH ITOCTaBJIEHA Inoa yrposy

1 Boripochl, Kacaiomimecs OMpegeNeHuin ¥ JeIUMUTAIMM KOCMMWYECKOTO TIPOCTPAaHCTBA: OTBETHI
rocyIapcTB-wieHOB.// www.unoosa.org/pdf/reports/ac105/AC105_889Add13R.pdf
20 Cocca A. Denomination de les normas juridicas del espacio («Rev. Clencia Aeronautica»), Caracas, 1957,
N2 28.
2 MasnkoB C.IT. MexkmyHapomHoe KocMuueckoe mpaBo. CI16: CIT6I'YATL, 2002. C. 26.
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OEeMCTBUSIMM  IPYTOr0 TOCYHAPCTBA, [OOOMBIIErOoCsS HOBBIX VYCIIEXOB B
Pas3sBUTHUM CBOEI HAYKMU U TEXHUKIA.

IMUCKycCUsI O CYBEpEeHUTETe VKeCTOUaeTCs M I[Py  OIpee/eHun
II[PaBOBOIO pEXMMa KOCMMUYECKOIO IIPOCTPAHCTBA. B COOTBETCTBMM CO
craTheit 2 JloroBopa IO KOCMOCY, KOCMMYECKOE IPOCTPAHCTBO (BK/IIOYAS
JIyny u gpyrue He6ecHbIe Tej1a), He MOIJIeKUT HallMOHATIbHOMY IIPUCBOEHMIO
HM TyTeM I[IpOBO3IJAlleHMss Ha HUX CyBepeHuTera, HU IyTeM
MCIIO/Ib30BAHMS WM OKKYIIALlMM, HU JIIOOBIMM [OPYTMMM CPeICTBaMM.
MexxgyHa MeskayHapogHas KOCMMYecKasl IIpaBOCYyObEKTHOCTh roCymapCTBa
He 3aBMCUT OT KaKOro-jIM00 aKTa MM BOJEU3bSIBIEHMUS APYIUX YUaCTHUKOB
MEeXIYHApPOAHbIX OTHOIIEHNIT, OHA He OTpaHMuYeHa B 00beMe?2,

HecMmoTpss Ha Hanmume MeXIYHApPOOHBIX orpanudenmii, CIIA Bo
BHYTPUTOCYAAPCTBEHHBIX MNOKYMEHTAX pacKpbIBAIOT CBOM HaMEpeHUus B
OyaylIeM 3aHSITh MOHOIIOJbHYIO MO3UIMIO B MCIIO/Jb30BaHMM KOCMIYECKOTO
IIPOCTPAHCTBA B BOeHHOJI chepe. AMepuKaHCcKas AupekTuBa «HanyoHanbHas
IIOJIMTMKA B  00JIaCTM KOCMOCAa» OTpakaeT HaMepeHMs BOEHHO-
moyiMTmyeckoro pykosojctsa CIIA omnpemennTs KOCMUYECKOE ITPOCTPAHCTBO
KaK IIPOCTPAHCTBO, TIOANAfAloIlee II0J aMEepPMUKAHCKUIL CYBEepeHUTET.
Amepukanckas «HaumoHanpbHasg  IOAMTHKA B 061aCTM  KOCMOCa»
IIPOTMBOPEUYUT OCHOBHBIM HOpMAaM M MPUHIMIIAM MEXIYHAPOIHOTrO IpaBa.
B COOTBETCTBUM C 3TOIM OMPEKTUBOI BallMHITOH HaMepUBAETCS <«JINIIATh
IOCTyIIa B KOCMOC J06YI0 CTpaHy, BpaxkmeoHyio wuHrepecam CIIIA».
JupeKkTuBa OTBepraeT BO3MOKHOCTb 3aK/IIUYEHMS HOBBIX IOTOBOPOB IIO

KOHTPOJ/IIO Hal BOOPY>XE€HUAMM, KOTOPpbI€e MOTI'YT OTPaHUUYNUTDL OeATEJIbHOCTDb

22 Manxkos C.I1. MexxamyHapogHoe KocMmudeckoe rmpaso. CI16: CIIGI'VAIL, 2002. C. 17.
118



CoenuHeHHbiX IllTaToB B KocMoce: «CornamieHusi WM OTpaHUYEHUS IO
KOHTDOJII0O HAaJ BOOPY)KEHMSIMM He [OO/DKHbI Hapymarb IipaBo CIIA
OCYIIECTBJISITh MCCAeIOBaHMsI, pa3pabOTKy, MCIbITAHUSI, MeSTeNbHOCTb, a
TaKke MHbIe NeMCTBUS B KOCMOCe B IIe/IsIX HalMOHaJbHBIX MHTEpecoB». B
HupektuBe orMmeuaercsi, u4To <«CIIA coxpaHsioT 3a coboit mpaso,
BO3MOSKHOCTb U CBOOOAY meiicTBMit B Kocmoce. CBo6o/Ia AeiCTBUIT B KOCMOCe
Takke BakHa AJjis1 CIIA, kak MOIlb B BO3[1yXe ¥ MOIIb Ha Mope. [IJis1 3alUThI
HallMOHAMbHBIX MHTepecoB CIIA OyayT npegnpuMHMUMATh OENCTBUS,
HeoOXOoIMMbIe IS 3aIlIMThl CBOEI0 KOCMMUYECKOro IOTeHI1alia, OTBeyarh Ha
BMeEIIIATeIbCTBO, a TaKKe B C/iydae HeoOXOAMMOCTM JIMIIATh MPOTUBHUKOB
BO3MOXXHOCTU MCIOJIb30BAaTh X KOCMUYECKUIA TTIOTEeHIIMA, BpaXKIeOHbIN 1JIs1
HalMOHAJbHBIX MHTepecoB CIIIA»2,

Eciu  ob6ocTpeHMe IPOTHMBOpEUMii IpU PpelleHMr BOIIpoca O
CyBepeHUTeTe B BO3AYIIHOM IIPOCTPAHCTBe OOYC/JIOBAMBAETCS MPOO6IEMOT
obecrieueHMs] HallMOHAJIbHOJ 0e30IMMacHOCTM, TO IpobJjieMa CyBepeHUTeTa
HaJ, BOOHBIMM AaKBAaTOPUSIMM aKTyaJibHa B CBSI3M C 0OOCTpeHUEM
MeXXIYHApOIHOM KOHKYpPEHIMM 3a OMOJIOTMUEecKMe MOpPCKHUe pecypchl, a
TaKKe B CBSI3M C Pa3BUTUEM TEXHOJIOI M JOOBIYM IPUPOIHBIX MCKOIIAEMBbIX C
meab@da.

l'ocymapcTBa Bce yallle 3aKpervIsTioT CBOe ITpaBO Ha X pa3paboTKy
pecypcoB B MCKIIOUYUTEJbHON SKOHOMMUYECKON 30He, YCTaHaBJAMBAs B
HalJIOHAJIbHOM 3aKOHOJaTe/IbCTBe COOTBETCTBYIOIIME HOPMBI.
[TocranoBnenuem IIpaBurenbcTBa Poccuiickoit ®@emepaniy oT 26 HOSIOpS

2008 roma N2 886 «O6 ompemeneHUM pPaiiOHOB KOHTMHEHTAJIBHOTO Iejbda

Z MenbHuk I1.,, OcunoB B. K r106aapHOMY OOMMHMPOBAaHMIO uepe3 TOHKY BOOpPYKeHMiI B Kocmoce //
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Poccuiickoin @epepaliM U UCKIKUYMUTEJIbHOM SKOHOMMUYECKON 30HBI
Poccuiickoit ®@enepanyu, B KOTOPbIX [OOMYCKAETCSI OCYIIEeCTBJIEHME
MpUOPEKHOTO  pbIOOJOBCTBA»  PBIOOJOBCTBO  JOITYCKAETCS TOJbKO B
onpeneneHHbix IIpaBurenbcTBOM  Poccmiickonn @epepauum  paioHax
KOHTMHEHTAa/IbHOTO IlleJibda 1 UCKIIOUNTEIbHOI S9KOHOMMUYECKO 30HbI*,

CormacHO JKeHEBCKOJ KOHBEHLUMM O TeppUTOpUAIbHOM MOpe U
npuiexaieit 3o0He oT 1958 roma cyBepeHUTET MPUOPEXHOrO rocydapcTBa
pacIIpOCTpaHsIeTCsl Ha Heapa [HA TEePPUTOPUATLHOTO MOpsi. B oTHOIIeHUM
Hep KOHTMHEHTAJbHOTO Ieabda, «T.e. Heap 3a IIpelelamu
rOCyIapCTBEHHOM CYXOIIYyTHOM TEepPUTOPUM U TePPUTOPUATBHOTO MODPS,
MpuOpekKHbIe TOCymapCTBa 00a0al0T MCKIIOUUTEIbHBIMM CYBEepEeHHBIMU
MpaBaMy Ha pa3BeaKy M pa3pabOTKy UX PeCcypcoB, a HeJipa MOpeit 1 OKeaHOB
3a npepgejamMmy OeCTBUS HALMOHAJbHOM IOPUCAMKINN, @ TAKKe UX PeCypChl
0ObSIBJIEHBI OOIIMM HacjeaueM uYejioBeuecTBa, pas3Bedka U paspabdboTka
KOTOPBIX OCYIIECTBJSIIOTCS Ha 6j1aro BCEro 4ejioBeuecTBa, HE3aBUCUMMO OT
reorpaduueckoro moJIoXKeHMs FoCyIapCTB»2.

CBoeoOpa3HO BBICBEUMBAETCSI MpOOJeMa CyBEpeHHOI TeppuUTOpui B
CBeTe oIpee/ieHNs IIPaBOBOro CTaTyca CeKTOpa apKTUYeCKOro rocygapcTaa.
[Tog CeKTOpoM apKTUYEeCKOro TrOCydapCTBa IIPU3HAETCSI TeppUTOpUS,
HAxXOmsIasicsl IOM  IOPUCOMUKIMEN TOro WAM WMHOTO apKTUUYEeCKOro
roCyapCTBa: «COOTBETCTBYIOIEEe apKTMUUECKOe roCyAapCTBO OCYIIEeCTBIISIET B

CEeKTOpe OoIlpeadc/IeHHYIO IIeJIEBYI0 OPUCAUKINIO (Hpemne BCero njid

HaionanbHast o6opoHa. 2007, N2 8 (17). C. 4.

% Tlocranosnenne IIpaButenbctBa Poccmiickoit ®emepaumm ot 26 HosOpss 2008 roma N2 886 «06
oIpene/ieHMM paiiloHOB KOHTMHEHTaabHOro mienbda Poccuitickoit @enmepaiiuym U UCKIIOUUTEIBHONM
9KOHOMMYECKO/ 30HbI Poccuiickoit demepalin, B KOTOPbIX IOMYCKAETCsS OCYIIECTBIEHME IMPUOPEKHOTIO
pribonoBcTBa» // http://www.garant.ru/hotlaw/doc/125814.htm
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3alUThl  XPYIIKOM apPKTMYECKOM OKpYKamwIleil Ccpeabl, COXpaHeHUs
61opa3HooOpasus, 5KOCUCTEMHOIO paBHOBecuMs M T.O.); 3a IIpeaejlaMu
TEePPUTOPUAJIBHOTO MOPSI apKTUUYECKOrO roCyaapCTBa JielsiHble U BOHbIE
IPOCTPAHCTBA TAaKOrO CeKTOpa TOCYJapCTBEHHYIO TEPPUTOPUIO He
COCTaB/IAIOT»2°. TIpemesbl MOJSIPHBIX CEKTOPOB apKTUUECKUX IOCYIapCTB He
SIBJIIIOTCSI  TOCYAAPCTBEHHBIMM TpaHuamu. IIpu 3ToM  OGOJBIIMHCTBO
apKTUYEeCKMX CTpaH MCTOPUYECKM He YCTaHaBJMBaAM B  CBOEM
3aKOHOJATeJIbCTBE HOPMbI O TMIPMU3HAHUM HAUMOHAIbHBIX CEKTOpPOBZ.
MexXnyHapogHO-TIPaBOBOM NOKYMEHT, 3aKpeIUISIIoIIuiA CyBepeHUTEeT Haf,
COOTBETCTBYIOIIM apKTUUYECKUM CEKTOPOM, HE TIPUHSIT.

[TepBbIM IOKYMEHTOM, orpenesioIuM CTaTyC 3eMellb,
pPACIIONIOKEHHBIX B POCCUICKOM apKTUYeCKOV 30He, siBMjaacb HoTa MMU]]
Poccuiickoit ummnepun ot 20 ceHtssopss 1916 roma, B KOTOPO# COmepsKaioch
MOJIOKEeHME O BKJIKUYEHUM B COCTAB TEPPUTOPUM TOCYIapCTBA BCeX 3eMeJlb,
COCTAaBISIONINX MpPOOO/DKeHue Ha ceBep Tepputopum HWmnepun. B
COOTBETCTBUU C penteHueM Il'ocymapcTBeHHO Komuccum mpu Cosere
Munuctpos CCCP mno pmenam ApkTtuku ot 22 amnpens 1989 roma K
apKTUUYECKO/ 30He IIOJIHOCTbIO WMJIM YAaCTUYHO BXOISIT TEPPUTOPUMN,
yKa3aHHbIEe B [TocTaHOBIEHUNA [Ipe3suanyma [leHTpaJIbHOTO
HcnonmuutenbHoro Komurera CCCP or 15 ampens 1926roma «06
oobsiBneHun Ttepputopueit CCCP 3emMenb M OCTPOBOB, PACHOJIOXEHHBIX B
CeBepHOM JlemoBMUTOM OKeaHe», a TakKxKe Ipuierapiie K CEeBEePHOMY

nobepexkpio  Poccmiickoit  ®demepali  BHYTPEHHME MOPCKME  BOZBI,

%5 KokuH B. SIBisioTcs i Hegpa rocynapcTBeHHoi TeppuTopueii? // IpaBo u skoHomuKka. N2 7, 2008. C. 109.
2 BeuterskauuH A.H., T'ypees C.A., ViBanoB I.T. MexxgyHapomHoe MopcKoe mpaBo. M., 2003. C. 212-213.
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TEePPUTOPUAJILHOE MOpe, WCKIIUYUTEIbHAs 3SKOHOMMYECKasi 30Ha WU
KOHTMHEHTAJIbHbIN IIeNibd), B TMpedenax KOTOpbIx Poccus ob6nagaer
CyBEepeHHbIMM IIpaBaMM U KOPUCOAUKIIMENA B COOTBETCTBUM C KOHBeHIMei
OOH no mopckomy npaBy 1982 rona.

[Toctanosiaennem IIMK CCCP ot 15 anpenst 1926 roma «O6 00bSIBIeHUMA
Tepputopuein Cor3sa CCP 3emesnb 1 OCTPOBOB, PacIiojioKeHHbIX B CeBepHOM
JlemOBUTOM OKeaHe» YCTaHABJIMBAJICSI CYBEpPEHMUTET TOJbKO Ha 3eMJIU U
OCTpOBa KaK OTKPbITble, TAaK M MOTYII/E ObITh OTKPBITBIMM B OYIyIlIEM,
pacriosioxkeHHble B CeBepHOM JlemoBuUTOM OKeaHe. OQHAKO Ha MOpPCKME U
BO3AYIIHbIE MPOCTPAHCTBA APKTUKM ITIOJIOKEHUSI OJaHHOTO IlocTaHOBIeHMS
He pacIIpOCTPaHSIJIUC.

Heo6xoauMo IIpOBeCTH «pellerinio» mojaoxkennii I[Toctanonenns IIVK
CCCP 1926 ropma, a TakKe BHeCTM B 3aKOHOJATeJbCTBO Poccuiickoi
Qenepalii HOPMBI, 3aKpemvisgole CyBepeHUTEeT HajJ MOPCKUM U
BO3AYIIHBIM  MPOCTPAHCTBOM  POCCUIICKOTO  apKTUUYECKOro  CeKTopa.
Pelleriinss MOKeT OCHOBBIBAaTbCSI Ha Te3UChl, CHOpPMYJIMpPOBaHHbIE B
pemieHe oT 14 mapra 2013 roma MeskoyHapOOHbIM TpUOYHAJIOM 10
MOPCKOMY IIpaBy IO Ae/ly O OeJUMMMUTALUMM KOHTUMHEHTAJbHOTO Iejabda u
MCKJIIOUMTEIbHBIX SKOHOMMYECKMX 30H Mexnay Pecrybnukoit baHriament u
Pecrtyomukoit  Coio3a MbSIHMbBI, KOTrJa BIIEpBble ObIIO IPOBEIEHO
pasrpaHMueHMe KOHTMHEHTaJbHOro Iienbda 3a mpepenamu 200-MUIbHbBIX
30H OT MCXOJHBIX JMHUI COOTBETCTBYIOIINX rOCymapcTB. TpubyHas mpusHasl
TpaBo baHrnamgenn Ha CyBEepeHUTEeT Ha[l 320-KmioMeTpoBO

VCK/IIOUMUTE/IbHOM YKOHOMMYECKONM 30HOM B beHrajibCKoOM 3ajuBe. KpOMe

Y Ty6anoB A.U. [IpaBOBbIe BOIIPOCHI AeJIMMUTAIIMM KOHTMHEHTAIBHOTO Ielbda B ApKTHKe. ABTOped. amcc.
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Toro, baHmIagem mosyymia IIpaBO Ha 3HAUUTENbHYIO YacTb Oorartoit
pecypcaMy BHeIlIHel 4acTy KOHTMHEeHTaIbHOTrO Iiesbda.

[Tosunus, B COOTBETCTBUM C KOTOpPOM CyBepeHUTET PoCCUitCKom
Qenepani He  pacOpOCTpaHsIeTCS Ha  apKTUYeCKuit  CEeKTOop, He
COOTBETCTBYeT HAIMOHAJIbHBIM MHTEpecaM CTpaHbl. [I3TOMY CIIOpHBIMU
IBISIOTCH cinenywinve BbiBOAbl [.H. [IDKyHYCOBOW: «B CBSI3M C Te€M, 4YTO
n06asi IesaTeNbHOCTh Ha apKTMUeckoM Ineabde M 3a ero ImpeaenaMu
HeM30esKHO TPO3UT 3arpsisHeHueM MPUOpPEesKHOMY TOCyJapCTBY, Takoe
rocygapCTBO MMeeT MpaBO Ha BMEIIATeJbCTBO M peryjaMpoBaHMe TaKou
nesTeabHOCTU. lHaue roBOpsi, 6e3 corjnacust Poccum HUKaKue [Ipyrue
rocyiapcTBa He MMEIOT IIpaBa 3aHMMAThCSI pa3BeAKOi UM pa3paboTKoi
MIPUPOAHBIX pecypcoB Iiejabda M CBSI3aHHON C 3TUM [OeSITeJbHOCTbIO B
apKTU4YeCcKoM cektope Poccuiickoit ®epepauun»?. B COOTBETCTBUU C
sorukoi [.H. [[>KyHyCOBOJ MHbIE apKTUYeCKMe CTPaHbl AOJDKHBI IMOJYUYUTh
IIpaBO HAa BMeIIATeJbCTBO B [esATeJbHOCTb Poccuiickoin depepaunum B
HAlJIOHAJIbHOM apKTUYECKOM CEeKTOpe.

MexXgyHapogHOe 5KOJIOTMYeCKOoe IPaBO aKTMBHO MCIIONb3YeTCS MOJIst
yiieMmaeHus: cyBepeHnTeta Poccuiickoit ®enepaniin. Heobxoamumo oOpaTUTh
BHMMaHMe Ha mnojoxeHusi CornamieHusi O COTpyaHUUYEeCTBe B cdepe
TOTOBHOCTM ¥ pearupoBaHMs Ha 3arpsisHeHMe Mopsi HeTbi0 B ApKTUKe OT 15
Mas 2013 roma. B CornameHun o COTpyAHUUECTBe B cdepe TOTOBHOCTU U

pearupoBaHMs Ha 3arpsisHeHMue Mopsi HedThi0 B ApKTHKe mpaBa Poccuiickoit

KaHz,. 10p. HayK. M., 2013. C. 21-22.
B Isxkynycosa JI.H. MesxayHapogHO-ITpaBOBbIe OCOOEHHOCTM MCIIONb30BAHUS KOHTMHEHTATIBHOTO Iiebdha
Apktuku. ABToped. gucc. KaH. wop. Hayk. CII6, 2007. C. 17.
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degepanuy yileM/JIeHbl ¥ OrpaHMUYEHBI?’, IIyTeM OIpemeTHNUs POCCUIICKOTO
paiioHa KaK «MOpPCKMe paitoHbI K ceBepy OT OeperoBoii uHuu bemgoro mops,
BapenuieBa mopst, Kapckoro mopsi, mops JlanteBbix, Boctouno-Cubupckoro
MOpsT M UyKOTCKOTO MOpSI M B YCThSIX peK, BIIAJAKIIUX B 3TU MOpPS, — OT
VCXOIOHBIX JIVMHUM OJISI U3MePEeHMSI IIUPUHbI TEPPUTOPUATBHOTO MOPsI». [leso
B TOM, uto cTaThsd 1 CornameHuss MOPCKOM paiioH CBSI3bIBaeT C
CYBEpPEHUTETOM U IOPUCAUKIIMEN TOCYyAapCTBa, BKIKYAs B HETO BHYTPEHHME
BOJbI, TEPPUTOPHUAIBHOE MOpPE, UCK/IIUUTETbHYID 3KOHOMMUYECKYI0 30HY U
KOHTMHEHTAJIbHBIN 11eIb@.

B  ApKTuMKe  CyliecTByeT IIpeledeHT TII0  OJHOCTOPOHHEMY
«paclIMpeHnIo» CyBepeHUTeTa Ha apKTUuecKue Tepputopum 6e3 yueTa
MHEHMSI MHBIX rocymapcTB. Apxumenar IllnuidepreH, HaXOOSIIUIACS IO
cyBepeHuteTom HopBernm B COOTBETCTBUM C YycjaoBusiMu [lapmkckoro
moroBopa o IInunbeprene or 9 deBpans 1920 roma, mMmeeT 0COObBIN
MEeXIYHapOOHO-MIPpaBOBOM  CTAaTyC, COTJIaCHO KOTOPOMY TOCyAapCTBa,
MOAMMCABIIME WAM TIpUCOeOMHUBIINMECS K [OoroBopy, IOJYy4alOT paBHOE
IIPaBO Ha X03giCTBEHHYIO JesaTeIbHOCTh (cTaThs 1)%.

o s3akmoueHust Ilapmkckoro gorosopa o Ilnuubeprene 1920 roma
IpaBOBOJi CTAaTyC apxuiiejara MOXHO ObLIO OXapaKTepu30oBaThb Kak terra
nullius, TO ecTb CTaTyC TepPpUTOPUM, KOTOpass He HaAXOAUTCS TIOf,
CYBEpEHUTETOM  KaKOoro-jimbo rocymapcTBa. B Hacrosiiee BpeMsi

yuyacTHuKaMmu Ilapmskckoro gorosopa o llInuib6eprere 1920 roma SIBASIIOTCS

» Oywymnnenkosa M.O.  MeXOyHapoIHO-TIPaBOBble  OCHOBbI ~ PETMOHAJIBHOTO M JIBYCTOPOHHETO
COTPYZHMYECTBA TOCYLAPCTB B 06JIACTM OXpaHbl OKpyskawouieil cpenbl B CeBepHOM JIeIOBUMTOM OKeaHe.
AToped. nucc. kaHz, op. HayK. M., 2013. C. 13.
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40 rocymapcts, B TomM umcie Poccuga. CyBepenuter Hopserum Haf
[lImuiibepreHOM oOrpaHu4YeH U OOYyCJOBJAeH TIpU3HAHMEM TpaB [APYIUx
rocygapcTs>l.

Hopserust Hapyiimia yciaoBus Ilapuskckoro morosopa o llnuibepreHe
1920 rojaa. B COOTBETCTBUU C IEeCTBYIOIIUM HOPBEXCKUM
3aKOHO/IATe/JIbCTBOM, JIIO0YI0 JesTeJbHOCTh Ha lllnuiibepreHe HeOOXOAMMO
COIVIaCOBBIBATb C HOpBEXCKMMMU Biaactamu. B 1977 romy Hopseruns B
OJHOCTOPOHHEM IIOpSIIKE YCTAaHOBWIA PbIOOOXPAHHYI 30HY BOKpPYT
[lInuubepreHa. Kpome toro, HopBerust ycTaHOBMJIO HaJl apXuUIlejaroM CTaTyc
200-mmibHOM 30HBI. HopBexkckas CTOpoHa cumuTaeT, 4TO [lapmKkckmit
noroBop o IlInunbeprene 1920 roga He orpaHMUYMBAEeT IIpaBO CTpPaHbl Ha
yCTAHOBJIEHME PHIOOOXPAHHOM WM K€ MCKIIOUUTENbHOI 3KOHOMMUYECKOIA
30HbI, TaK KaK 3TU IIOHSATHUS ObLIM BBeIEHbl B MEXIYHApOJHOE MOpPCKOe
npaBo ropasno mno3sxke. ITosuiust HopBerun 6bu1a mopagepskaHa CO CTOPOHBI
OuHssHaM 1 KaHagwl.

Poccuiickas @epepanuss MOXeET T[O0 aHAJIOTMM  MCIIOJIb30BAaTh
nojioxkeHus: 06 3¢ddekTuBHOM OKKymanumn: «OOHUM U3 pacIIpPOCTpaHEeHHbBIX
OOKTPUHAIbHBIX 000CHOBAHMII MpaB Ha IPOCTPAHCTBA APKTUKU SIBJISETCS
KoHIenuusi 3¢p@eKTuBHOI OKKymnauuu. C TOUYKM 3peHus Teopuu
MeKIYHApOOHOrO IpaBa, 3¢@eKTUBHAsT OKKyIalus SBSIETCS OIHUM U3
OCHOBAaHMI1 TpaB Ha TepPpUTOPUIO, CBOEro poaa IPearioChIIKON

dopMupoBaHMs CTaryca TaKOi TeppUTOPUM, pPacIpoCTpaHeHMs Ha Hee

%0 TTapwokckumii moroBop o IInui6eprede ot 9 despans 1920 roma // C6OPHUK IEiCTBYIOIMX TOTOBOPOB,
coriameHuii M KoHBeHIMI, 3akatoueHHbIx CCCP ¢ mMHOcTpaHHbIMM TocymapcTBamu. Boim. IX. M., 1938.
C. 53-61.

1 TapacoB A.l. TIpaBoBbie ¥ TOJIUTUUECKME aCIIEKThI pasrpaHMUeHMs] MOPCKOI TeppUTOPMM B 3allamHOI
ApxkTuke. Aproped. mycc. KaH. 1op. Hayk. M., 2007. C. 20.

125



rOCyIapCTBEHHOTO CyBepeHuTeTa WIM KPUCOIUKLUU» — OTMevaeT
N.®. Bynuk®* dddeKTuBHAsT OKKYIalMs, BHE 3aBUCUMOCTIA OT TOTO, KaKUM
00pa30oM OHa yCTAaHABIMBAETCS, IIpeIiojaraeT BpeMeHHO€e UM ITOCTOSTHHOe
paclipeHye TOoCyOapCTBEHHOTO CyBepeHUTeTa COOTBETCTBYIOINIElN CTpPaHbI
WJIM TPYIIIIbI CTPAH U OTIIPABJISIEMON MMM IOPUCAUKLIMY HA TIOAKOHTPOJIbHbIE
VIM TEPPUTOPUMN.

[IpobseMa TeXHOJIOTMUECKOTO pas3pbiBa — 3TO OJHA M3 CYIIECTBEHHbBIX
IIPOTUBOPEUMIL MeXIyHapOgHBIX OTHOIIIEeHUI COBPEMEHHOCTH,
OKa3bIBalOIIass HEINOCPeJICTBEHHOe BJMSIHME Ha VCIOBUS 0becrieueHust
HeraTUMBHOIO cyBepeHutetra. OAHMM U3 Haubosiee SIPKUX TIPOSIBJIEHUI
BJIMSTHUSI TEXHOJIOTMYECKOTO YPOBHSI pa3BUTUSI HA CTeNeHb obecrieueHust
CyBepeHUTeTa SIBJISETCS SIIEpHOE OpyXkue, obOsamaHue KOTOPbIM JaeT
MIPaBUTEJIbCTBY CTPaHbl BO3MOKHOCTbh IMPOBOAUTH BHYTPUIIOJIUTUIECKUIT U
BHEIIHEIIOJIUTUYECKUIT KypC, He OIlacasiChb IMPUMEHEeHUS CO CTOPOHbI MHBIX
CYOBEeKTOB MEXIYHApOIHOTO IIpaBa BOEHHON Cwibl. SImepHoe opykue
I03BOJISIET O0JIee MOC/Ie0BATEeIbHO OTCTaUMBaATh HAI[MOHAIbHbIE MHTEPECHI.

B creuuasibHOM AuUTEpaType 4acTO MCIIO/Ib3YeTCs TEePMUH <«SIepPHbIN
CyBepeHUTEeT», MOJ, KOTOPbIM IIOHMMAKT BO3HMKAIOIINIA Yy TrOoCygapcTBa
6yiarosapst CO3IaHMIO SIIEPHOTO OPYKUSI U CPEACTB €ro JOCTaBKM UMMYHUTET
IIPOTUB OTKPBITOM arpeccuym M 3axBaTy CO CTOPOHBI APYrux rocymapcts. Ha
coBemauum ot 26 wuwiaga 2012 roma, TMOCBAIIEHHOM pealu3alumn
['ocygapCTBeHHOM IIporpaMMbl BOOpYKeHUs1, mpesupeHT P® B.B.Ilytun
TOAUYEPKHYJ, UTO SOepHOe OpYXMe «OCTaeTCd BakKHelIlel rapaHTuen

CyBE€peHUTEeTa " TeppMTOpMaﬂbHOﬁ OeJIOCTHOCTU POCCI/II/I, urpaeT KJIK4YeBYIO

32 byuuk U.® MexayHapoIHO-TIPaBOBbIe OCHOBaHMSI PEryInpoBaHus Poccueit CymoXomcTBa Mo CeBepHOMY
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posib B TMOAAEpsKaHUM TJIOOAJBHOTO U PErMOHaJIbHOTO pPaBHOBECHUS,
CTaGUIIBHOCTI»>>,

TepMuUH «SIAepHbINi CyBEpEeHUTET» HEOOXOAMMO YIOTPEOJSITh JUIIb B
OTHOIIIEHVM HeraTUBHOTO cyBepeHuTeTa. OTCYTCTBUE SIIEPHOTO OPYXXKUSI He
npenmnojaraetT Haauuue nedekTOB B CyBepeHHOV Boje. Hanuune simepHOro
OPY>KMUSI SIBJISIETCSI CYIIeCTBEHHBIM (DaKTOPOM B 0bOecIieueHrM Hal[MOHAIbHbBIX
MHTEpeCcoB 3a IIpelejaMy CyYBEpEHHOM TeppuTopum B  YCJIOBUSIX
rmobanmmu3anum (DOCTYIl K pPbIHKAM HeSIIEPHBIX TOCYJapCTB, MOCTYIT K
MIPUPOOHBIM pecypcaM HesiIepHBbIX ToCygapcTBa M T.O.), B TOM 4YNUCIe U
BOIIPEKM MPUHIMUIIAM MeKIYHapOIHOro IpaBa. B KauecTBe nmpumMepa MOKHO
npuBecTu cunoBble gelictBust CIIA u Bemukobpuranmm B Hpake, He
caHkioHMpoBaHHble CoBeroMm be3omacHoctTu OOH. M.B. lInneHko
CIIpaBeIJIMBO IIOJMeEUYAeT, UYTO «CAHKIMSI Ha MNpUMeHeHMe CUJIbl IIPOTUB
Wpaka, BoigaHHasg CoBetoM besomacHoctu B 1990 romy pesontwonneinn 678
(1990), mpekpatmuna OeACTBUE B CBSI3U C JOCTWKEHMEM CBOei Lieau —
ocBoboXkaeHneM KyBeiiTa ¥  yCTaHOBJI€HMEM IIpeKpallleHUsI  OTHS;
pesosonus 687 (1991), cesizaBmiasi Vipak HOBbIMM 00S13aTE€IbCTBAMM, UETKO
ycTaHaBauBaeT IpeporaTuBbl CoBeTa be3onacHOCTM B 0671aCTM KOHTPOJIS 3a
X COOJII0/IeHMEeM, YCTaHOBJeHMEM (AKTOB CYIIeCTBEHHOIO HapyIIeHUS U
TIPUHSITHUSI COOTBETCTBYIOIINMX Mep»>*,

«SlgepHbIt CyBepeHUTET» CBSI3aH C GeHOMEHOM <«SIAePHOT0 30HTUKA»,

KOTOPBIII IIpeAnoJaraeT IpPOoelpPOBaHMe «SIJEepPHOM CUJIBI» SIIEPHOTO

MOpCKOMY ITyTU. ABTOped. oucc. KaH. op. Hayk. M., 2007. C. 12.

% CoBelaHye 10 BBIMTOJIHEHMIO TOCIIPOTPAaMMbI BOOPYKEHMSI B 06/IaCTM SIAEPHOTO CAEPKUBAHUSA //
http://kremlin.ru/news/16058#sel=4:35,4:57 .

3 [Innenko M.B. MeskmyHapOZHO-TIPaBOBbIE aCIEKThl IIPMMEHEHMS] CWIbI IIPOTMB Mpaka BoiicKamu
MeKIYHapPOIHOM Koamuuumn. ABToped. aucc. KaH. 1op. HayK. M., 2007. C. 11-12.
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rocyfapCTBa Ha HesiiepHble CTPAaHbI TOCPEACTBOM 3aK/IIUEHUS OTOBOPOB O
COTpyAHMYECTBE B o06OJacTM 000pOHBI M OGesomacHocTu. Hampumep,
«s1aepHbIit 30HTUK» CIIA B mepMoabl XOJ0JHOM BOVHbBI ObLI 3aJI€/ICTBOBAH B
obecrieueHUM 0e30ITACHOCTU IpYyKeCcTBeHHbIX cTpaH (Mcmanwus, SrnoHus u
T.H.). 3alluTa CO3HUKOB B pPaMKaxX BOEHHO-IIOJIUTUYECKUX OOTOBOPOB 3a
CYeT IMMOCTOSTHHOTO BOEHHOI'O MPUCYTCTBUS 3a pPyOekoM IpeCTaB/ISIOTCS B
CIHA xak >KM3HEHHO BakHble (Vital) uHTepechl, HaIlpaBJieHHble Ha
noagepskanue nmumepcrsa CIIA3,

[TaccMBHOEe  MCMOJIb30BaHME HAIUUYMUA  SOEPHOTO OpPYXMUSA  IIpU
peaJiM3alMy CyBepeHMTeTa HallUI0 OTpakeHMe B [OOKTPUHE SOepPHOro
coepsKUBaHMSI, TIOJOKEHMSI KOTOPOi OTpaskeHbl B OOOPOHHBIX JOKYMEHTaX
CIIIA, P®, Benukobpuranumu, @panuuu, Uspamns, Uagun, [TakucTaHa.

B pamkax MexXAayHapOOHOTO pexXuMa HepaclpoCTpaHEHUS SAepPHOTro
opykusgs (MPHSIO) cdopmupoBaHbl MeXaHM3Mbl II0 IIpedOTBpallleHUI0
TOSIBJIEHMST HOBBIX TOCYAAPCTB C «SJ€PHBIM CyBEPEHUTETOM» (IIpeceueHue
«TOPU30HTAJILHOTO  pPACIIPOCTpaHeHUs saepHoOro opyxus). CormaacHo
mcciaenoBaHusiM CTOKTOJbMCKOTO MHCTUTYTA MCCAeIOBaHMUsSI ITpobieM Mupa
(CUITPY), HecMOTpsA Ha BCe MHUIMATUBBL 110 COKPAILIEHUIO SOepPHBIX
apceHasioB, Poccus, CIIA, Kurait, Benukobpurauus u ®paHiusi yCUIUBAIOT
CBOIO SIIepHYIO0 MOIIb (Ha ()OHEe HEKOTOPOTO CHMKEHMS KOJIMUeCTBa SIIePHbIX
60€eroj0BOK)>°.

Heu3y4yeHHOJ Ha JAHHBII MOMEHT SBJISIETCS COOTHOIIIEHUE «SIEepPHOTO

cyBepeHUTeTa» ¥ (eHOMeHa «CUCTeMOOOpasyiolero» ToCydapCTBa,

5% KoubimieB B.H. AMepuKaHCKIit HeopeaansM O IIPUPO/IEe BOHBI: IBOMIOIMS MOAUTIYecKoit Teopun. CII6.:
Hayka, 2004. C. 586.

128



TpefroJararllero, 4Yro OTHe/ibHble TOCyOapCTBa CTAHOBSITCS LeHTpamMu
NpUTsDKeHus  ajg  rpynnbl  rocyzapctB: HATO — CIHA; BbpuraHCcKoe
compykectTBO —  Benuko6puranusi; @paHkopoHums —  OpaHIu;
EBponierickuit Corwo3 — @panumsa (Hapsany ¢ lepmanumeir); CHI, OKIb un
EBpasuiickuii coro3s — Poccus, «bosbinoit Kurain» — Kuraii.

CnemyeT  OTMETUTh, YyTO  «CcucTeMooOpasywomias»  (GQYHKIMS
OOJIBIIIMHCTBA TaKUX TOCYHApCTB IIPOSIBISIETCS B (opMe KOOpAMHALUMN
oesTeIbHOCTM  TOCYyHapCTB B paMKax 000CO0JIEHHOTO  «OOJIBIIOTO
IIPOCTPAHCTBA». B 3TOM KOHTEKCTE MOXHO IIPOBECTM Mapasien MeXIy
TEePMUHOM «OOJIbIIOE ITPOCTPAHCTBO» M TEPMMHOM «IIOJIIOC», KOTOPBIN
UCTIONb3YeTCS i1  XapaKTepUCTUKM COBPEMEHHOM TeOoNnoJUTUYeCKOn
CUTyaluu CTOPOHHMKaAMM  eBpasuiicTtBa: «IIpMHATO CcUyuTaTh, UTO
3JIeMeHTaMM  MEXOYHAapOAHOM  CUCTEMbI  BBICTYIIAOT  CyBepeHHbIe
rocymapctBa. Ho 3To He coBceM Tak. I[JIaBHBIM CTPYKTYpOOOpa3yoIum
3JIEMEHTOM MeXIYHapOAHOI CUCTEMbI (M IIOSTOMY OCHOBHOM eOVHUIIEN ee
KOHILIENITYaJIbHOTO aHajnu3a) SBisieTCss ocoboe obpa3oBaHMe, Ha3bIBaeMOe
rosirocom. Ilomoc MeXayHapOoHOM CUCTEMbBI MOXET COCTOSITh M3 OIHOIO
rOCyapCTBa WM MIPEACTABISATD aIbSTHC HECKOJIBKUX FOCYIapCTB»>’,

C Touky 3peHUst GYHKIMOHUPOBAHUS «OOJIBIINX MTPOCTPAHCTB» 0CO0as
cutyauusi ciaoxkwiach BOKpYr Kutasg. ®@eHomeH «bosbinoro Kurtas» TecHO
CBSI3aH KaK C MMIIEPCKMM IpouuibiM [TogHebecHO M, ¢ IIaHaMy IIpaBSIIIUX
KpyroB KHP 110 co3maHuiio gepskaBbl C MIMPOKO TPAKTYEeMbIMU U JOCTATOYHO

pPasMBbITBIMM  «MCTOPUUYECKMMM» U TeorpaduyeckuMu pybeskamu, C

% Cm.: SIPRI Yearbook 2012. Armaments, Disarmament and International Security. Stockholm -2012,
International Peace Research Institute, 584 p.
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coueTaHMeEM pa3INYHBIX CUCTEM 0011IeCTBEHHOTO YCTPOJCTBA
(COLIMaNUCTUUECKOM U KalmUTaIMCTUIecKkoit). I'eorpaduyeckue rpaHUIIbI
«bonpiroro Kutas» crporo He omnpepeneHsl. K «bosnpiiomy Kutato» OTHOCST:

— CsaHraH, AOMbIHb, TaliBaHb ¥ KOHTMHEHTAaJIbHbII KuTaii

— «JKOHOMMYecKoe coobiiectBo bosbiioro Kurasi», mobaBisisi K
BBIIIIECKA3aHHBIM TEPPUTOPUSIM U CTPaHbl C JOMUHUPYIOIIMM KUTANCKUM
KanuTajiom (Harpumep, CUHTAITyp);

— «Kurarickuit Q61T PhIHOK A3UI»,

— «DKoHOMMuUeckas chepa Bonbioro Kuras» u 1.1.%8

Hamepenusi mpassiiux kpyroB KHP 1o TpaHcdopmaiiuyu «boabiioro
Kutasi» B rocyzapCTBO-Hal M0 OTPaKeHbl B KOHIIEIITe «O4HO roCyLapCTBO —
IBa CTPOSI», 4yTOo rpejriojaraer cosjaHue rocygapcrsa C
IeBOIOLMMPOBAHHBIMM PETMOHAMM.

deHOMEH «CUCTEMOOOpPA3yIOIIero» TrOCyIapCTBa  COMEepsKaTeabHO
O/IM3KO K aMepMKaHCKOM OKTpuHe MOHpPO M K Teopum «OOJIbIIOTO
IIPOCTpPaHCTBa», wusnoxkenHoi K.IlImurtom B pabore “Volkerrechtliche
Grossraumordnung mit Interventionsverbot fur raumfremde Machte: ein Beitrag
zum Reichsbegriff im Volkerrecht”>.

HoktpuHa MoHpo, npoBo3riaiieHHas B 1823 roay, rpeproJaraeT, 4To
aMepUKaHCKMIT KOHTMHEHT SBJSIeTCSI 30HOJM 0co0bix wuHTepecoB CIIIA.

VTBepKOaeTcd HeOONMyCTMMOCTh MHOCTpaHHOM (3a uckiawodyeHuem CIIHA)

7 EBpasuiickas mokTpuHa Hypcynrana Hasap6aeBa / Coct.: A.H. Heican6aes, B.IO. /IyHaeB /. — Anmarsl:
2010. C. 7.

8 Harding H. The Concept of Greater China: Themes, Variations and Reservations // The China Quarterly.
December 1993. N2. 136. P. 665.

% Schmitt C. Volkerrechtliche Grossraumordnung mit Interventionsverbot fur raumfremde Machte: ein
Beitrag zum Reichsbegriff im Volkerrecht. Unveranderte Ausgabe der 4., erw. Aufl. Berlin, Leipzig,
Dt.Rechtsverlag, 1941.
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BOEHHO OKKyMalMM WU K€ BOEHHOIrO IPUCYTCTBUS B cTpaHax HO>KHOV u
CeBepHoit Amepuku. JlokTpuHa MoOHpO Oblla HampaBjeHa IIPOTUB
BMelllaTe/IbCTBA €BPOIENCKIIA CTPaH B IMOJUTUUYECKME MPOLeCChl B CTpaHax
IOxkHoit n CeBepHOVi AMepuku. B mocienywineM colepskaHue TOKTPUHBI
MoHpo 65110 pacimpeHHo. JokTpuHa MOHpPO moayumia MHOe, IriobaabHOe
HaIlOJIHEHMe, ITPeBPaTUBIIMCh B CTpaTeruio njaaHetapHoit reremoHuu CIHA.

[IpyHIUITBI JOKTPUHBI MOHpO 6bUIM 3auMcTBOBaHbI K. IIIMuTTOM 1711
KOHIIEITa «00bIINX MIPOCTPAHCTB». [To cyTu, AMepuKa B KOHLIeNIMY MOHPO
MpeCcTaB/sIeT co60ii 060Cc06/eHHOe «O0JIbIIoe IPOCTPAHCTBO». COIVIAaCHO
yuennio K. IlIMuTTa, CBSI3YIOIIMM 3JIEMEHTOM «OOJIBIIOTO ITPOCTPAHCTBA»
BBICTYIAeT COBOKYMHOCTb IMOJIUTUYECKUX WO U ISTUYECKUX I€HHOCTEI,
pasfesisieMbIX TPYIIION TOCYZapCTB M HaponoB. I[lepeunciieHHble BbIIIe
CUCTEMOOOpAa3yIole ToCydapCcTBa M TPYIIIbI APYKECTBEHHBIX TOCYIApPCTB
IIPEeACTABJISIIOT CO00J1 «60IbIIINME ITIPOCTPAHCTBAY.

[TocTcoBeTCKOE MPOCTPAHCTBO SIBJISIETCS «OOJBIIMM ITPOCTPAHCTBOMY.
B «Ctpatermyeckom Kkypce Poccuiickoin ®emepanum C rocygapcrBaMm —
yuactHukamu CopgpyxkectBa HesaBucumbix ['ocymapCTB» OTMeUaeTCs: «Ha
tepputopum CHI' cocpenoToueHbl HalllM IJIaBHbIE JXM3HEHHbIE MHTEepeChl B
00/1aCcT¥ 3KOHOMMKM, OOOpPOHBI, 0€30MaCHOCTM, 3alllMThl IIPAB POCCUSIH,
obecrieyeHe KOTOPBIX COCTAB/ISIET OCHOBY HaIlMOHA/JIbHOJ 0e30I1acHOCTU
cTpanb»*’. Pa3spaboTumMKy CTpaTerMyeckoro Kypca CIIpaBeIjiMBO CBSI3aju

HallMMOHAJIbHYIO 6e30I1aCHOCTD C obecreyeHeM OJAaHHbBIX MHTEPeCOB.

“ykas IpesugenTta P® ot 14.09.1995 N2 940 «O6 yrBepskmenuu CrpaTermueckoro Kypca Poccuiickoii
Qepepanuu c rocymapctBamu — yuacTHuMkamu CopapykectBa HesaBucumbix Tocymapcts» // C3 PO,
18.09.1995, N@ 38. cT. 3667.

131



[IpobieMa TeXHOJIOTMYECKOTO paspbiBa yCyryossercss (axTmuueckoit
MOHOIIo/M3a1uen co cropoHsl CIIA npaBa Ha BeeHMe BOEHHbIX IeCTBUN B
00X01 HOPM MEXIYHapOHOrO IpaBa, a Takke HOPMaTUBHOTO 3aKpeIieHusI
TpaBa Ha «IIPEBEHTUBHBIN yaap».

CoBpeMeHHbIe BOEHHO-TEXHOJIOTMYECKMEe OOCTVKEHUS U  HOBbIE
TaKTMUeCKye MeTOAbl BeleHuss O0eBbIX [OeJiCTBUII B HOBOM CBeTe
0OpMCOBBIBAIOT «AMJIEMMY 0€30MaCHOCTH», IOJApPasyMeBAIOIIYI0 MPUHSITHE
pellleHMe O HaHeCeHUM APYroMy TrOCYIapCTBY YHOpeXAarwollero yaapa Ha
OCHOBAHMM BOCIIPUSTHS €ro HamepeHwuii. YIpexxaeHue ObLIO M3BECTHO elle
AHTUYHBIM I'PEKaM.

CeromHs OJHMM M3 JIMCKYCCMOHHBIX acIleKTOB obecIieueHus
rOCyIapCTBEHHOTO CyBepeHUTeTa SBJISIeTCS HOPMAaTUBHOE 3aKpeIlieHMe
«[IpaBa Ha IIPEeBEHTUBHLIN ypap». @OpMa/ibHO, MPABO Ha MPEBEHTUBHBIN
yoap 3akperuisieTcss Kak ~ MHCTPYMEHT  obeclieueHMs]  HEraTUMBHOIO
cyBepenurtera. OOHAKO, C APYroil CTOPOHBI, cama ues MPeBeHTMBHOIO
yaapa BXOOUT B KOHQIMKT C MeXIYHapOAHO-IIPaBOBbIMM IPUHIUIIAMMU.
Oco0yi0 aKTyaJIbHOCTb mpuoOpena 3agauva BbIPAOOTKM M COIVIACOBAHUS
IIpaBu/I IPMMeHEeHMsI IIPeBeHTUBHOrO yaapa*!.

[I[paBO Ha TIIpeBEeHTMBHBIN Yyaap CBSI3aHO C IpPaBOM CTpaHbl Ha
caMm0o060poHy. TpaaMIIMOHHO OCHOBAaHMEM CaMOOOOPOHBI  SBJISIETCS
BOOpY)XKeHHOe HarmageHue. CaMooOOpoHa IpenriojaraeT IpealiecTBYIOlIee
BOOPY>K€HHO€e HallaJieHne CO CTOPOHbI IPYroro rocygapctsa. B mpaBoBOii
IOKTPMHE BbIPAaOOTaHbI KPUTEPUM, KOTOPble OOOCHOBBIBAIOT IPUMEHEHMe

CnJbl B XOIe peaJlnm3aly IIpaBa Ha caM0060p0Hy: «IeMCTBUTEJIbHOE
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HajJIMuye  Kakoro-ambo  MEXIYHapOIHO-IIPOTUMBOIIPABHOIO  JIeSHUS;
rpeaBapuUTe/ibHOE TIpeAcTaBleHMe CO CTOPOHBI MOTepIIeBIIero rocygapcraa
TpeObOBaHMSI O IIpeKpalleHuM WIM BO3MeIIeHUM, BCjIel 3a KOTOPbIM He
MOC/eN0Ba/IM aJleKBaTHbIe NEeMCTBUS TOCYyOapCTBAa-HApPYILIUTENsI, a TakKKe
COOTBETCTBYME KOHTPMED MPUHLIMITY COPasMePHOCTI»*2,

B cBsa3u ¢ Teppopuctmueckumu aktamu 11 cenrts6ps 2001 roma CB
OOH npuHgn psan pes3oawouuii (Tipexkae Bcero pesoswoumin 1368 u 1373
cooTBeTCTBeHHO oOT 12 m 28 ceHts6ps 2001 roma), KoTopble AT
pacuIMpuTeSbHOE TOJIKOBaHME TIOHSITUIO «BOOPY>KEHHOe HamajeHue»,
IIPUPABHSIB TEPPOPUCTUYECKME aKTbl K BOOPYKEHHOMY HallaJeHMUI0
peryjaspHbIX BOWMCK MHOCTPAaHHOTO rocyaapctBa. PacmupurenbHoe
TOJIKOBaHME TIOHSTUSI «IPaBO Ha CaMOOOOPOHY» YCyrybJiseT mpobiiemy
obecrieueHMsI CyBepeHUTETa IOCPeICTBOM ITPEBEHTUBHOTIO yaapa.

Teopust IpeBeHTUBHOTO yapa pa3pabaTbIBaeTcsl yke JOJITOe BpeMms, B
YACTHOCTM KaK COCTaBHAasl 4YacTb TaKTUKM SIIEPHOTO ChaepkuBaHus. B
3akoHomaTenbcTBe CIIA 3akpeneHO MpaBO HaHECEeHUsS] MPEBEeHTMBHOIO (B
TOM 4YMCJe U SOepHOro) yaapa II0 TeppUTOpUM IPYroro CyBepeHHOro
rocyaapcTBa. DJIeMeHTbI IIPeBEHTUBHOIO yAapa BKPaIUIMBAaIUCh B IPABOBYIO
cucteMmy eme B 80-ble roapl MPOILLIOrO CTOJNeTus. B KadyecTBe Ipumepa,
MOKHO TIpuBecTu aupekTuBy CoBeTa HalMOHaNbHOI Oe3omacHocTty CIIHA

N2 138 or 3amnpens 1984roma mno «boppbe ¢ MeKIyHapPOIHBIM

41 Kapramkud B.A. Ycra OOH u Opranmsaums O6benyHeHHbIX Halimit B rinobanmsupyooinemcss mupe //
IOpucr-mexnynapogHuk — International Lawyer. 2004. N2 1. C. 6.

42 3Kpauos I0.H. IIpuuyauTeabHble Mepbl B MeKIyHApOAHOM mpaBe. ABToped. OMcCC. KaH. I0p. HayK. M.,
1999. C. 10.
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TEePPOPU3MOM», OIIpelesisleil TMOopsAOK IIPUMMEHEeHMS OpykKus Ha
TePPUTOPUM TPETbUX CTpaH™®.

JOKTpMHA TIPpeBEeHTUMBHOro ypaapa (IIpeBEeHTMBHOM BOJHbBI) ObLIa
odbuimanbHO o03ByueHa J[IK.BylieM B ero peum mepepn BbITYCKHUMKAMMU
BoeHHOI akagemun Bect-IloiiHT 1 utons 2002 rona, rae oH copmyamMpoBas
CBOIO TOJIUTUKY CJIeNYIOIIMM 006pasom: «BoiiHa ¢ Teppopu3MOM He MOKET
ObITh BbIMIpaHa B 000poHe. Mbl JO/DKHBI BCTYIIUTh B CpaskeHMe C Bparom,
paspyIIUThb ero IJIaHbl M HauaTbh IMPOTUBOOOPCTBO C XYAIIMMMU YyIPO3aMU 110
TOTO, KaK OHU TIPOSIBSITCSI».

HopmaTuBHOe 3aKperyieHMe 3TO KOHLENUMM MPOU30III0 C BbIXOA0M
B cBeT «Crparerum HalMOHaJbHOV Oe3omnacHoctu CIIA», mopmMcaHHO!
pesuIeHTOM 17 ceHTSI6DS 2002 roga*. AMepuKaHCKOe BUIEHIe
IIPEeBEHTUBHOTO yJapa COOEPKUT UeThbIpe CYLIeCTBEHHBIX ITOJIOKEHNS :

— CIIIA He penaeT pasauMuuMii  MeXOy TeppPOPUCTUYECKUMMU
OpraHmM3auusiIMM M CTpaHaMM, KOTOpbIe, II0 €e MHEHMIO, UX MOAAepPKMUBAIOT
WIN YKPBIBAIOT;

— CIIIA mpucBamMBalT cebe IpaBO 3alIUINAThL CBOIO 0€30MaCHOCTh
IOCPeICTBOM IIPEBEHTUBHbLIX Y1APOB;

— 00OCHOBAHHOCTh MPUMEHEHUSI MPEeBEHTUBHBIX Mep OIpeJesieTcs
He TOJIbKO MOOWJIM3AllMOHHBIMM MepaMy MHOCTPAHHOTO TOCydapcTBa, HO
oaxke OTCYTCTBMEM TAKOBBIX;

— CITA He 1pM3HAIOT MPaBO Ha MpPEBEHTUBHBIN yaap 3a APYTUMM

rocypapCrsamMu, gaxxe 3a CBOMMMU COIO3HMKAMMNA.

4 JIaxoB E.I'., ITomoB A.B. Teppopusm: HalMOHAJIbHBIA, PErMOHATbHBIA M MEXIYHAPOIOHBIA KOHTPOJIb.
PocToB-Ha-llony: PIOU MBI Poccuu, 1999. C. 138.
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Bynyun muHuctpom ob6opoHbl Poccuiickoit @epepaunn C.b ViBaHOB Ha
BCTpeue C TMpeACTaBUTENSIMM BOEHHO-AUIUIOMAaTUMUYECKOrO KOpIlyca B
nexkabpe 2004 roga ormeyas, uyTo: «Poccus, yBaskast MesKIyHapo HOe ITpaBo U
MeXIyHapoaHble CTaHZApThl B 00JacTM IIpaB 4YejOBeKa, IOMYyCKaeT
BO3MOKHOCTb HaHeCeHMSI IMPEeBEHTMBHBIX YIapoB B JI000J TOUKe, OTKyda

MOXKET MCXOOUTh Yrpo3a Teppopusmar*.

B HeKOTOpBIX WUCCIeqOBaHMUSIX
aklleHT JiejaeTcsl He Ha MpaBe Ha «IIpeBeHTMBHLIN yaap», a Ha npaBe Poccun
Ha «IIPEBEHTUBHYIO CaMOOOOpPOHY». B KauecTBe mpuMepa MOXKHO IPUBECTU
1CCIeoBaTeIbcKyio paboty B.C. KoTsp*e.

B pelicTBywIlleM 3akKOHOZaTenbCTBe  Poccuiickoin  Depepaunm
TOJIOKEHUSI O «IIPEBEHTMBHOM» yJlape He HalllJIM CBOero 3akpervieHus. B
HEKOTOPbIX HOPMATMBHBIX aKTaX MMEIOTCS Te€ WJIM MHble HOPMbI, KOTOpPbIE
1o3BoJIsII0T Poccuiickoit @epepaliu UCII0/Ib30BaTh BOOPY>K€HHbIE CUJIbI AJIsI
IIPEeBEHTUBHOTO yaapa. B 3Toi cBsI3M ciaedyeT YIIOMSIHYTb MOCTAHOBJIEHME
CoBeta ®epepanun ®engepanbHoro Codpanus Poccuiickoit @emepanym ot 7
mwonst 2006 roma N2219-C® «O6 wucrnonb3oBaHuu (GOpMUPOBAHMIA
Boopyxxennbix Cun  Poccuiickoit  @emepauuu U IoApasneieHuin
CrenMaJibHOr0 Ha3HayeHMs 3a I[penenaMyu TeppuTopum Poccuitckomn
Qenepanuu B 1eJsIX IIpeceuyeHus] MEXKIYHApOOHOI TeppopUCTUUYECKONM
nearenbHoCTU». IlocTaHoB/eHMe paspemaer «lIpesupeHty Poccuiickon

CDe,ELepaLH/II/I B COOTBETCTBUM C 3aKOHOAATEJIbHbBIMM dKTaMM MCIIOJTIb30BATb

dopmupoBanusi  BoopyxkeHHbix Cun  Poccuiickoit  ®@emepanuu U

4 Cartapos B.B. Omnepaiuio Ipomo/sKUT AOKTOp IeiiTc. AMepuKaHCKass BO€HHas MalllMHa UAET IPEeXHUM
KypcoMm // HanvoHanbHast o6opona. 2007, N2 2. C. 22.

4 MBanoB C.b. Boopyxkeunbie Cuiabl Poccuu: cocTosiHue, TEpCIeKTMBbI PasBUTHS M CIIOCOGHOCTH
MIPOTUBOCTOSITh COBPEMEHHBIM yIpo3aM 1 BbizoBaM // http://www.mil.ru/print/articles/article8649.shtml
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roapasaejeHus ClelualbHOrO0 Ha3HAueHMus 3a IpenejamMmu TeppUToOpuUn
Poccuitckoin  @epepauym B LedsIX  [peCceuyeHusT  MeXAYHapOAHOM
TePPOPUCTUUECKON MesATeNbHOCTU IpOoTUB Poccuiickoit ®epepanm anbo
npoTuB TpaxkpaH Poccuiickoit ®demepauyy wiau Jaui, 6e3 TpakgaHCTBA,
ITOCTOSIHHO MPOKMUBAIOIIMX Ha Tepputopum Poccuiickoit @emeparinm»*’.

C 1enpl0 COBEPIIEHCTBOBAHMSI CHCTEMBI CpeICTB oObecredyeHus
CyBepeHUTeTa HeOoOXOIMMO BHECTM Wu3MeHeHMs B crtatbu 2, 4 u 19
depepanpbHOro 3akoHa oT 31 mast 1996 roma N2 61-®3 «O6 obopoHe»,
KOTOpble Obl 3aKpeIliM IPaBO Ha MPEBEHTUBHBIN yaap ¥ OIpenenan
MEeXaHM3M ero peajm3aluu.

[ToMmuMo mpaBa Ha «IIPeBEHTUBHLIN yaap» MpaBoBasi M BOEHHASI MbIC/Ib
B KaueCcTBe MHCTPyMEHTa obecreueHus] HEraTUMBHOIO CyBepeHUTeTa
TIPEIOgHOCUT Y BOEHHOE TIPUCYTCTBUE.

CBsI3b BOEHHOI'O IIPUCYTCTBMUSI U IIp0OOJJeMbl 3alUThl CyBepeHUTETa
MOXKHO yBUIETb Ha mpobieme Apktuku. IIpuieraioniye CTpaHbl
paccMaTpuUBAIOT YBeJIMYEHMEe BOEHHOrO TMIPUCYTCTBUS B peruoHe Kak
3HAUYMMbI (haKTOp obecrieueHMs] HallMOHAIbHBIX MHTEPECOB U CyBEpEHUTETA
Ha (oHe AJAIIMXCS IIepPeroBOpoOB O HALMOHAJbHBIX CEKTOpax ApPKTHUKMU.
Hamnpumep, [laHus peannsyeT KOMIUIEKC Mep II0 YBeJIMYEHUIO CBOEro
BOEHHOTO TIPUCYTCTBMUS B CeBepHOM ['peHnaHaum, UTO BUAHO M3 OATCKOM
[Tporpammbl BoeHHbIX accurHoBaHuit Ha 2010-2014 roppbl. AHAJOTMUYHYIO

nmosuiuio saHumaroT Hopserus n Kanaga.

4 Korsip B.C. MexxayHapomgHOe TpaBO ¥ COBpeMeHHble cTpartermueckue KoHuenumyu CIIA u HATO.
ABToped. aucc. DoK. p. Hayk. M., 2007. C. 50.

4T Tlocta"osnenne CoBera ®enepaunn ®emepanbHoro Cobpanust Poccuiickoit ®emepauyu ot 7 uions 2006
roga N2 219-CO® «06 wucmnonb3oBanuu GopmupoBaunii BoopykeHHbix Cuit Poccuiickoit ®epepauyy u
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HeiicTByroliee 3aKOHO/IATe/IbCTBO Poccuiickoii Qenepaiun
rpenycMaTpuBaeT ciaenymwlime cydyau TIPUCYTCTBUS BOMHCKUX
dbopmupoBaHuii 3a ripegeaaMu Tepputopum Poccun:

— pa3MellleHMe OrpaHMUYEHHbIX KOHTUHTeHTOB BoopykeHHbIXx Cui
Poccuitckonn ®@epepauyy M OPYIUMX BOMCK B MMPHOE BpeMs B 1ieJisiX
obecrneueHMsI BOEHHOJ 6e3omacHocTy Poccuiickoit ®emepanym;

— BBINOJIHEeHMEe COI03HMUYECKMX 0053aTeJbCTB B IIeJISIX KOJIeKTUBHO
6e30MacHOCTU ¥ COBMECTHOJ 000pOHbBI B MUPHOE BpeMsI M C HauaJIOM BOJHBI
(BOOpY>keHHOTO KOH(JIMKTA);

— 3alIMTa HALMOHAJIbHBIX MHTepecoB Poccuiickoii ®depepauuu B
MupoBoM oOkeaHe (OCylIeCTBJIEHME BOEHHO-MOPCKOTO TIIPUCYTCTBUS U
oeMOHCTpalus ¢gJara, 3anuTa CyqoX0ACTBa, IPOMBbICIOBO U IPYIUX BUIOB
oesTeJIbHOCTH, Yy4yaCcTve B BOEHHO-TIOJIUTUUYECKMX aKUusaxX Poccuiickoin
depepauyu u op.)*s;

— y4acTue B Omepauusax I10 TMOANepXXaHUI0 M BOCCTAaHOBJIEHUIO
MeXXIYHapOIHOI0 Mupa 1 6€301acHOCTH;

— y4acTve B MEXAYHApPOOHbIX IPUHYAUTENIbHBIX [OEeNCTBUSIX C
UCII0/Ib30BaHMEM BOOPYKEHHbBIX CUJI;

— IIpeceveHrie MeXXAyHapOOgHOM TePpPOPUCTUUECKON OesATeIbHOCTU 3a
npepenaMmu tepputopuun Poccuiickon ®@epepaiiy, yyacTe B COBMECTHBIX
KOHTP TEPPOPUCTUUECKMX ONepalusix;

— OCyLIeCTBJ/IEHHNE paBBeﬂbIBaTeﬂbHOIZ JedTeJIbHOCTU;

ToJIpasie/ieHnii CrielMaJbHOrO Ha3sHaueHus 3a Ipeneamu Tepputopun Poccuiickoit @enmepaiiny B 11eJIsSIX
NpecevyeHts] MeXAyHapOLHOI TeEPPOPUCTUYECKOI fesitesibHOCTH» // C3 PD, 17.07.2006, N2 29, cT. 3144.

4 Mopckas mokTpuHa Poccuiickoit ®emepaiiu Ha nepuon mo 2020 roga (yTB. Ilpesumentom Poccuiickoii
®epepauyu 27 urons 2001 r.) // http://www.president.kremlin.ru .
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— IMpOBeeHMe COBMECTHbBIX BOEHHbIX YUeHMi*;

— COBMeECTHAsI OXpaHa roCyqapCTBeHHbIX rpaHui;®

Yactu BoopykeHHbix Cui Poccuiickoit @enepaiim, pasmelleHHbIe HA
OCHOBAaHMM MEXIYHApOOHBIX OOTOBOPOB Ha TEPPUTOPUSX MHOCTPAHHBIX
rocyaapCcTB, B 3aBUCMMOCTM OT XapakTepa BBINIOJHSIEMbIX 3aay MOKHO
KiIaccuuIMpoBaTh CJIeAYIOIIMM 06pa3oM:

— 00BEKTHI CUCTEMbI IIPOTUBOPAKETHO 060POHBI®!;

— BOMHCKME 4aCTU, OUCIOLMPOBAHHbIE HA TEPPUTOPUM MHOCTPAHHOTO
rocymapcTsa (BoeHHbIe 6a3b1)°?;

— BOMHCKME 4aCTU U3 COCTaBa CUJI U CPEICTB CUCTEMBbI KOJIJIEKTUBHOM
6e3omnacHocTy B pamkax OJIKB>?;

— morpaHMuyHble opraHsl deiepanbHO CIY>KObI 6€30TIaCHOCTH;

— MHbIe BOEHHble OOBEKThI, pACIOJOXKEHHbIE Ha TepPPUTOPUU
MHOCTPAHHOIO TOCyAapcTBa’,

BMecTe C TeM PpOCCHIICKOe 3aKOHOIATeJIbCTBO, B OTAUYME OT

dMEPUKAHCKOIO, He paCcCMaTpuBae€T BOE€HHOE€ IIpUCYTCTBME B KaudeCTBe

4 Cornamenne Mexay Poccuiickoit ®epmepanmeii n Kuraiickoit HapogHoit Pecry6smkoii o cratyce
BOMHCKMX (popMupoBaHuit Poccuiickoit depepaliiy, BpeMeHHO HaxOISIIMXCSl Ha TeppuTopum Kurtaiickoit
Hapopnoit Pecriybnuku, u BOMHCKMX (opmupoBanuit Kuraiickoit HapogHoit Pecry6iaukyu, BpeMeHHO
HaxogsAluxcsl Ha Tepputopumn Poccuiickoit @epmepaumm, Oas NPOBELEHMSI COBMECTHBIX BOEHHBIX YYEHMI
(TleknH — MockBa, 6—8 aBrycta 2005 roga) // BrojineTeHb MeXIyHapOOHbIX JOr0BOpOB, 2006. N2 3.

0 ToroBOp O COTPYOHMYECTBE B OXpaHe TIPaHMI][ rOCydapCTB-y4acTHMKOB ComapyskecTBa He3aBMCUMBIX
T'ocymapcTB ¢ rocymapctBamu, He BxomsuMyu B CompyxkectBo (MuHCK, 26 mast 1995 roma) // brosereHb
MeKIYHapOIHbIX TOoroBopoB. 1997. N2 12. C. 15.

1 CorialieHye 0O CpefCTBaxX CUCTEM IPemyIIPeskaeHlss O PAaKeTHOM HalafeHuy ¥ KOHTPOJIST KOCMUYECKOTO
npocTtpancTBa (Mocksa,, 6 nwois 1992 roga) // BrosineTeHb MeXIyHapOAHbBIX 4OTOBOpPOB. 1993. N2 8. C. 16.
S2Cornamienne Mexny Poccmitckoit ®emepaiimeit 1 YKpauHO O cTaTyce ¥ YCIOBMSX IIpeGbhIBaHMS
YepHomopckoro diora Poccuiickoit @enepauyy Ha Tepputopun YrpauHsl (Kues, 28 mas 1997 r.) / C3 PO.
1999. N2 31. cT. 3991.

5% Coryiaienye o cratyce GOpMUPOBAHMit CUIT U CPEICTB CUCTEMbI KOJUTEKTMBHOI 6Ge3ormacHocTy (Buiikek,
11 oxTs16pst 2000 1.) // C3 PD. 2002. N2 5. cT. 384.

> Cornamenne mexmy Poccuiickoit ®emepaiineit 1 Pecrybimkoit Kasaxcrad 06 yCI0BUSIX MCIIOAb30BAHNS U
apeHbl MCIbITaTeNbHOrO monuroHa Capsi-lllaraHn u obecrieueHus! KMU3HeOESATENbHOCTM T. [IpMosepcka
(Mockaa, 20 ssHBaps 1995 roga) // C3P®. 2004. N2 33. cT. 3372.
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MexaHM3Ma obecrieueHus cyBepeHuTeTa. B BoeHHOI moKkTpuHe Poccuiickoit
Qenepanuu, yreepxkaeHHOM Ykazom I[Ipesumenta Poccuiickoi @enepaiim
or 5 deBpang 2010roma N9 146%°, He pacKpbIBaeTcs poJib BOEHHOIO
MIPUCYTCTBUS B obecrieueHMM cyBepeHuTeTa. CBsI3b BOEHHOT'O IIPUCYTCTBUS U
3allUThl CyYBEpPEeHUTETa OTPaKEHO TOJbKO B TeKcTe CorjameHus MexXay
Poccuiickoit ®emepaineir u Pecrryonnkoit FOskHast OceTyst 06 06be i HeHHOM
pOCCHUIICKOI BOeHHO 6a3e Ha Teppurtopuu Pecrny6nuku IOxkHast OceTwusi.
[lyukr 1 cratbu4 CornaiieHuss raacuT: «BouHCKMe GOpMMUPOBAHUS
00beIVMHEHHOM POCCUIICKOM BOEHHON 0asbl 00ecreunBalOT COBMECTHO C
BoopykenubiMu Cunamu Pecrryonnuku OskHast OceTust BO B3aMMOJIECTBUM C
OPpYyTMMM  BOWCKaMM, BOMHCKMMM (OPMMPOBAHMSIMM M  OpraHamMu
IOroocetuHcko CTOpPOHBI, a TakKkKe [OPYIMMMU BOWCKaMM, BOMHCKUMMU
dopmupoBaHusIMu 1 opraHaMmu Poccuiickoit CTOpOHBI 3allIUTy CyBepeHUTeTa

1 6e3omacHocTy Poccuiickoit ®epepariym u Pecriybamku I0skuHas Ocetmsi»®,

> Vkas IpesugenTa PO ot 5 despans 2010 r. N2 146 «O Boennoit goktpune Poccuiickoit ®emepauym» // C3
P®. 2010. N2 7. cT. 724.

% Cormamenne mexnay Poccuiickoit @emepauyeit u Pecryoimmikoit IOsxkHas Ocetuss 06 06beoyHeHHOM
poccuiickoii BoeHHOJ 06asze Ha Tepputopuu Pecry6nuku IOxkHas Ocetus ot 7 ampens 2010 roma//
http://cominf.org/node/1166483583
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YACTD II. KO/JIOHKA 3APYBEJKHOI'O ABTOPA

UNIVERSAL CRIMINAL JURISDICTION FOR JUS COGENS CRIMES: A RIGHT OR AN

OBLIGATION ERGA OMNES

KATERYNA GAIDEI™

Abstract. On the ground of the nature of interrelationship between the
international law categories—universal criminal jurisdiction, jus cogens crimes
and obligations erga omnes, the issue on whether universal criminal jurisdiction
applies to jus cogens crimes as a right or an obligation erga omnes of states is
thoroughly studied in the article. The author scrutinises the notions of universal
criminal jurisdiction, jus cogens crimes and obligations erga omnes, and offers a
list of their common features. They are the following: 1) general applicability; 2)
universality; and 3) protection of common fundamental interests of the
international community. However, the uncertainty of the exact content of these
international law categories vindicates the complexity of finding out the precise
character of links between them. The author concludes with a proposition that
these common features unite the studied three categories, what gives hope that
universal criminal jurisdiction for commitment of jus cogens crimes will

constitute an obligation erga omnes in the future.

* PhD Student at the International Law and International Relations Department, National University
“Odessa Law Academy”, E-mail: katerinagaidei@gmail.com
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Keywords: universal criminal jurisdiction, jus cogens crimes, obligations

erga omnes.

Introduction

So far, no generally adopted normative definition of the notion of
universal criminal jurisdiction has been developed in international law. In
attempts to clarify the category of wuniversal criminal jurisdiction,
international law scholars offer different approaches to determining the
notion. Though the offered approaches do vary and sometimes contradict
each other in identifying the scope and legal basis of universal criminal
jurisdiction, they encompass a number of general determinative features of
the universal criminal jurisdiction category. They are the following: (1)
commitment of an international crime; (2) encroachment on common
interests of the international community as a consequence of committing
such crime; (3) the absence of jurisdictional links between the elements of a
crime committed and a state, which organs have opened prosecution over an
alleged perpetrator. The latter feature includes three elements, namely—(a)
an alleged perpetrator belongs to another state nationality, (b) crime
committed against nationals of another state, (c¢) crime committed outside
the territory of state, which competent organs instigated criminal
proceedings, and (d) crime does not directly infringe fundamental interests
of a forum state. Concerning the first prerequisite of the universal criminal
jurisdiction category, some scholars support a broad interpretation arguing

that universal criminal jurisdiction also applies to situations when a criminal
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resides in the territory of another state. At the current stage, it is also
possible to extract a central element of the universal criminal jurisdiction
category, which is common for various approaches to determining its
essence. Most of the authors take the view that the nature of the most
serious international crimes, which infringe interests of the whole
international community, lies at the heart of the universal criminal
jurisdiction category. In the international law doctrine, crimes of such
gravity are known as jus cogens crimes, i.e. criminalised violations of jus
cogens norms in international law!. Acknowledging the imperative of
prohibition of certain crimes, international law scholars argue that a special
kind of obligations erga omnes correspond to the essence of jus cogens norms.
Consequently, a lot of authors come to conclusion that the mentioned
international law categories—universal criminal jurisdiction, jus cogens
crimes, and obligations erga omnes—are closely interlinked, or even
interdependent. However, remaining uncertainty in the meaning of these
terms, arguments of support and critique of the given approach in the
international law doctrine serves as a vivid evidence of the necessity of
further in-depth research. Thus, the problem on the nature of interrelation
between the named notions remains unresolved, and the absence of
corresponding spread state practice and respective pronouncements of
international judicial bodies only pour oil on the flames.

The issues of developing definition of the universal criminal
jurisdiction, jus cogens crimes and obligations erga omnes, and

interrelationship between these categories have fallen under consideration

! Ipvomina-Bonok H. JoTpyMaHHS IPUHLIMITY «BUIaii abo cymu» K obligatio erga omnes 1OI0 3/I0YMHIB jus
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of quite a number of Ukrainian and foreign authors. Among them, there are
V. F. Antipenko, G. O. Antselevych, S. S. Andreichenko, M. C. Bassiouni, B. S.
Brown, M. V. Buromensky, V. G. Butkevych, V. A. Vasylenko, G. Werle, S. M.
Vykhryst, M. M. Gnatovsky, N. V. Dryomina-Voloc, N. A. Zelinska, M.
Inazumi, A. Cassese, G. O. Korolyev, M. I. Pashkovsky, L. Reydams, K.
Randall, A. Rubin, V. N. Rusina, N. A. Safarov, G. G. Sereda, T. L. Syroyid, O.
S. Chernichenko, and others.

The aim of the article is to present the results of the inquiry on the
interrelationship of three separate yet not fully determined international law
categories—universal criminal jurisdiction, jus cogens crimes, and obligations
erga omnes. In the result of the study, the author intents to ascertain whether
this interrelationship in its essence is tantamount to interdependence or
these categories exist isolated from each other under current international

law.

Statement of study results

The peculiarity of doctrinal and international legal development of
universal criminal jurisdiction category is that apparently it appeared to be a
tough nut to reach its legal definition. This is notwithstanding its long
history. Nowadays there is quite a significant number of international
treaties prescribing for application of some form of universal criminal
jurisdiction, acceptance of international customary nature of universal
criminal jurisdiction for certain international crimes, practice of different

states on implementation of norms on universal criminal jurisdiction to

cogens // AKTyabHi mpo6iemu gepskaBu i mpaBa. — 2013. — N270. — C. 91.
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domestic legislation, and examples of national trials based on the
universality principle. Yet there is no generally accepted definition of
universal criminal jurisdiction. In this regard, Christine Van den Wyngaert,
proponent of the universal criminal jurisdiction idea, comparative criminal
law and international criminal law expert, made a statement. As an ad hoc
judge in the International Court of Justice Case “Arrest Warrant of 11 April
2000” (Democratic Republic of the Congo v. Belgium), Christine Van den
Wyngaert noted in her Dissenting Opinion: “there is no generally accepted
definition of wuniversal jurisdiction in conventional or customary
international law”; “many views exist as to its legal meaning and its legal
status under international law”; “uncertainties [...] may exist concerning the
definition of universal jurisdiction”®. Nonetheless, a great number of
suggested universal criminal jurisdiction definitions in the international law
doctrine creates a platform for extracting a central element of the category.
At the current stage of universal criminal jurisdiction development, most of
the Ukrainian and foreign authors support the view that encroachment on
common interests of international community by committed crimes
constitutes such a central element. Therefore, the universality principle is
applicable for prosecution of crimes, concerning which all states have an
interest in bringing to justice their perpetrators.

A. Gentili, H. Grotius, E. de Vattel, who are known as founders of
international law, were among the first to develop this concept. It was
further elaborated within the period of the end of the XIX—the beginning of
the XX centuries—by A. Bulmerincg, R. von Mohl, D. Nikolskiy, F. F. Martens,

2 Arrest Warrant of 11 April 2000 (Congo v. Belgium), 2002 IC] 3 (Dissenting Opinion of Judge Van den
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N. S. Tagantsev, V. A. Ulianitskii. It is not surprising that recently Ukrainian
and foreign authors, whose research interests relate to the category of
universal criminal jurisdiction, adhere to this view largely.

Thus, starting from the times of the XVI century and until now, the
core idea of universal criminal prosecution of individuals responsible for
commitment of certain international crimes rests on two main rationales:
first, the existence of common interests of international community, second,
prevention of their violations. Ukrainian scholar O. O. Merezhko argues that
the notion of international community becomes apparent, inter alia, in
fundamental interests of international community, as well as in the
international law concepts of jus cogens norms and obligations erga omnes®.
The connection between universal criminal jurisdiction, jus cogens norms
and obligations erga omnes thus appears to be evident. Certain crimes are
committed against common interests of international community, what
proves their universal nature, which in its turn serves as a rationale of the
right of international community to prosecute and punish such crimes
irrespectively of who committed them, against whom and where*.

As a result, the special nature of certain international crimes made a
ground of their forming into a separate category of so-called jus cogens
crimes®. Art. 53 of the 1969 Vienna Convention on the Law of Treaties

provides an official definition of the notion of jus cogens norms, which is the

Wyngaert, 14 February), § 44-46.

5 Mepexcko O. Beemenue B Gpuiocodnio MexIyHapOSHOro mpasa: I'HOoceosorus MeskayHapoaHoro mpasa / O.
O. Mepexko. — Kuis: lOctunmnas, 2002. — C. 84.

4 Bepaie I. TIpUHIINIIBI MEKAYHAPOIHOTO YIOJIOBHOTO IpaBa : yueOHMK / T'epxapn Bepne; nep. ¢ anri. C. B.
CagnuHa. — Opeca: ®@eHikc; Mocksa: Tpanc/lut, 2011. — C. 86.

> Bassiouni M. International Crimes: jus cogens and obligatio erga omnes // Law and Contemporary
Problems. — 1996. — Vol. 59. — N2 4, — P. 65.
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following: “a peremptory norm of general international law (ed.—jus cogens
norm) is a norm accepted and recognized by the international community of
States as a whole as a norm from which no derogation is permitted and which
can be modified only by a subsequent norm of general international law
having the same character.” There are different approaches to forming the
list of crimes, prohibition of which has reached a status of jus cogens norm, in
the international law doctrine. There is an opinion that the list of jus cogens
crimes has to be limited as to include only the crime of genocide, tortures,
war crimes (particularly, grave breaches of the 1949 Geneva Conventions)®.
Some scholars add crimes against humanity and the crime of aggression to
the initial list of jus cogens crimes’. A prominent scholar M. C. Bassiouni
suggests, otherwise, a broader list of jus cogens crimes consisting of
genocide, crimes against humanity, war crimes, aggression, piracy, slavery,
tortures®. Russian author G. O. Korolyev extends the list further as to include
crimes of apartheid and unlawful seizure of aircraft’. Another scholar K.
Randal broadens the list even more by encompassing taking hostages and
crimes against persons entitled to special protection under international law

to the list of jus cogens crimes!°.

¢ Brown B. S. The Evolving Concept of Universal Jurisdiction // New England Law Review, Vol. 35. — 2001. —
N22. — P. 392-394.

" Pedretti R. Immunity of Heads of State and State Officials for International Crimes / Ramona Pedretti. —
Martinus Nijhoff Publishers, 2014. — P. 405.

8 Bassiouni M., supra note 5, at p. 68.

9 Koponee I. A. YHUBepcalbHas IOPUCIAUKINS TOCYJAPCTB B OTHOIIEHUM CEepbe3HBIX HapyIIeHUii HOPM
MeXXIYHAPOIHOIO IIpaBa :0CHOBaHMS IIPUMEHEeHMS U MTOPSIAOK OCYIIeCTBIeHN : aBTopedepaT ayuccepTauyumn
Ha COMCKaHMe yUYeHOol CTelleHy KaHauaaTa npuandeckmx Hayk. CrennanbHocTh 12.00.10 - MexxmyHapogHoe
MpaBo ; eBporeiickoe npaso. - M., 2010. — C. 5.

10 Randall K. Universal Jurisdiction Under International Law / Kenneth Randall. // Texas Law Review. — 1988.
— N266. — P. 830.
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Moreover, M. C. Bassiouni offers highlighting elements of jus cogens
crimes: encroachment on general interests of world community by such
crimes on the ground that (1) they constitute a threat to peace and security
of humankind, and (2) they shock conscience of humanity!!. Curiously, M. C.
Bassiouni himself puts forward imperfectness of both suggested elements,
which is grounded on the absence of unbiased criteria of deciding whether a
particular crime meets the named requirements. First, M. C. Bassiouni rightly
points out that the issue of the existence of a threat to peace and security is
often politicised, therefore for so long time the attempts to reach agreement
on the definition of the crime of aggression have not been successful.
Second, the issue of deciding which crime shocks the conscience of all
humankind and which does not is not less subjective than the first one. The
scholar neatly illustrated the situation, when one given crime, committed
with intent to destroy, in whole or in part, certain national, ethnic, racial or
religious group according to Art. 2 of the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide, would constitute a crime of
genocide. Yet a killing of nearly two million Cambodian cannot be regarded
as a crime of genocide, as the same national, religious and ethnic group
committed it against its own members on political grounds. The
contradiction in definitions is therefore clear as a noonday. Under current
international law, one murder is considered as a genocide and, consequently,
as a jus cogens crime, while a mass killing of two million Cambodians is not.
However, such mass atrocities fall under the scope of crimes against

humanity and war crimes; as such, they constitute jus cogens crimes,

1 Bassiouni M., supra note 5, at p. 69.
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according to a broader interpretation. M. C. Bassiouni also depicts the
complexity of proving that both elements are met, when a particular jus
cogens crime is committed!?. Another important feature of jus cogens crimes
is that usually they are official acts of states. Such crimes are most frequently
committed as a part of official state conduct. There are two reasons for that:
first, presence of the respective feature in the legal definition of certain
international crimes, second, a fact of commitment of an international crime
itself as an act of official policy, what required involving of state apparatus®®.
The suggested description of jus cogens crimes leads to conclusion that
these are those crimes, which are usually considered to fall under the scope
of universal criminal jurisdiction in the doctrine of international law!“.
Accordingly, it means that states at least may apply universal criminal
jurisdiction for prosecution of alleged perpetrators of jus cogens crimes.
Another issue that demands scrutiny is the nature and content of
obligations erga omnes. Obligations erga omnes are understood as abiding all
states, therefore they are believed to correspond to jus cogens norms. Under
the simplified approach, the imperative norm has to bear a compulsory for all
obligation, but the problem here is that such approach is circular!®. The
precise character of interrelationship between obligations erga omnes and jus
cogens norms has not been determined yet, what gives reasonable grounds to

international law scholars to justify their own positions on the issue.

12 Bassiouni M., supra note 5, at p. 70.

13 Brown B., supra note 6, at p. 402.

14 See The Princeton Principles on Universal Jurisdiction Princeton Principles — 2001. — 67 p; Inazumi M.
Universal Jurisdiction in Modern International Law: Expansion of National Jurisdiction for Prosecuting
Serious Crimes under International Law / Mitsue Inazumi. — Antwerpen: Intersentia, 2005. — 274 p.;
Reydams L. Universal Jurisdiction, International and Municipal Legal Perspectives / Luc Reydams. — Oxford
University Press, 2003. — 500 p.
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Although the concept of obligations erga omnes traces back to the times of
Hugo Grotius, in order to define its content the IC] Case “Barcelona Traction,
Light and Power Company, Limited” (Belgium v. Spain) Decision of 5
February 1970 is most frequently cited in the doctrine of international law. In
particular, the reference is made to the paragraph where the Court stated
that there are obligations of states towards the whole international
community, they relate to all states and are obligations erga omnes'¢. The IC]
made another pronouncement on the nature of obligations erga omnes in the
Advisory Opinion “Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide” of 28 May 1951, where the Court
found the basis of obligations erga omnes, which is recognition of their
universality and compulsory character even in the absence of corresponding
conventional obligations!’. The Court also noted that obligations erga omnes
arise from prohibition of acts of aggression, genocide, slavery, racial
discrimination in international law!®. Therefore, the occurrence of
obligations erga omnes is to be understood as a corollary of acquiring by an
international crime of a jus cogens status?’.

Yet, there is still no an exhaustive list of jus cogens norms, and
correspondingly of jus cogens crimes, as well as obligations erga omnes in
international law. Moreover, there are currently no grounds to expect it to
appear any time soon. Ukrainian scholar N. V. Dryomina-Voloc fairly argues

that the process of entitling a certain norm with a jus cogens status does not

1> Bassiouni M., supra note 5, at p. 72.

16 Barcelona Traction, Light and Power Co. Ltd. (Belg. v. Spain), 1970 I.C.]. 3 (Feb. 5), p. 32.

17 Reservations to the Convention on Genocide, 1951 ICJ Rep. 15 (Advisory Opinion of 28 May 1951), p. 23.
18 Ibid.

149



encroach on a traditional process of conventional decision-making — only
the consent of the international community can form a basis of occurrence of
that or another jus cogens norm®. It is therefore unfeasible to expect that
states will easily reach an agreement on the final normative list of generally
compulsory imperative norms. As jus cogens norms are compulsory for all
and can be later changed only by adoption of new norms of the same
imperative character, states will not voluntarily put themselves under this
kind of sword of Damocles in the foreseeable future. The current situation
under which the International Court of Justice or other authoritative
international judicial bodies pronounce a status of jus cogens norms or
obligations erga omnes will most likely last until the turning point in
international relations and international legal order conditions, when the
rule of law will finally take over the reign of force.

At the current stage, the International Court of Justice has not formed a
clear position on the interrelationship between jus cogens norms and
obligations erga omnes. The main question is whether granting a jus cogens
status to an international crime results in resting in states a corresponding
obligation erga omnes, or a mere right to prosecute criminals, responsible for
commitment of this crime on a basis of universal criminal jurisdiction. As
this issue has not received any formal international legal solution so far, the
answers are provided exclusively in the doctrine of international law. For M.
C. Bassiouni the content of jus cogens notion corresponds to an obligation

rather than to a selective right, in the words of the scholar, otherwise jus

19 Meron T. Human rights and humanitarian norms as customary law / Theodor Meron. — Clarendon Press,
1989. — P. 190.
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cogens norms would not be imperative norms of international law?!. This
leads to a following conclusion. If an international crime reaches the status
of a jus cogens crime, universal criminal jurisdiction applies to such crime
irrespectively of the place where such crimes were committed, or who
committed them (including Heads of States), or against whom they were
committed and irrespectively of the context (conditions of war or peace)?.
Taking into account a further development of international law, ill-famed
experience of Belgium, which was considered as a kind of “laboratory of
application of qausi-absolute universal jurisdiction”?®, the described
approach of unlimited application of universal criminal jurisdiction to jus
cogens crimes is undoubtedly desirable but it does not correspond to existing
reality. Professor K. Randal adheres to a more restrained position, as he
acknowledges that doctrines of jus cogens crimes and obligations erga omnes
support the right of all states to apply universal jurisdiction over particular
criminals. He also recognises the position that violations of jus cogens norms
and obligations erga omnes, if committed by individuals, may be prosecuted
by any state in the world on the ground of the universality principle?*. In
other words, K. Randal considers universal jurisdiction application over jus
cogens crimes as a right and not as an obligation of states, and obviously not
an obligation erga omnes. Moreover, an authoritative supporter of legal

positivism, American scholar A. Rubin does not recognise the existence of

20 NIpsomina-Bonok H. «IMmepaTuBisalliss» Mi>KHapOJHOTO IpaBa B KOHTEKCTi CTAHOBJEHHS Cy4YyaCHOTO
Mi>KHapOJHOTO ITPaBONOPSIAKY // AKTyaabHi mpobiemu gepskasu i mpaBa. — 2009. — N249. — C. 271.

X Bassiouni M., supra note 5, at p. 72.

22 Bassiouni M., supra note 5, at p. 73.

% Vandermeersch D. Prosecuting International Crimes in Belgium // Journal of International Criminal
Justice, Vol. 3. — 2005. — N22. — P. 401.

% Randall K., supra note 9, p. 830.
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international legal basis of realisation of universal criminal jurisdiction. He
also severely criticises the concept of jus cogens norms over violations of
human rights and offences erga omnes®. It is impossible to argue against the
thesis on the absence of precise definitions of all three analysed categories of
international law—universal criminal jurisdiction, jus cogens crimes and
obligations erga omnes—in the existing primary sources of international law.
However, in case of their absence, secondary sources of international law
(judicial decisions and the teachings of the most highly qualified publicists of
the various nations, according to Art. 38 para. 1 (d) of the Statute of the ICJ)
deserve more attention at least as an evidence of certain tendencies of

further development of international law.

Concluding remarks

At the moment, there are no doubts that the issue of interrelations of
universal criminal jurisdiction, jus cogens crimes and obligations erga
omnes—is not yet defined in international law?®. The named categories are
separate and independent in international law, but they are not completely
isolated from each other because of the number of common features, which
unite them. We suggest to indicate three common features, which are
inherent to all three categories: 1) general applicability, as all three
categories encompass general principles of law, which engender rights and
obligations for all states, from what the second feature arises — 2)

universality, as all three categories relate to every state, finally the third

%5 Rubin A. Actio Popularis, Jus Cogens and Offenses Erga Omnes? / Alfred P. Rubin. // New England Law
Review, Vol. 35. — 2001. — N22. — P. 265-280.
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feature is 3) protection of general common interests of international
community what is a purpose pursued by all the three categories because of
their nature. Nonetheless, it does not lead to a conclusion on
interdependence of these categories, as recognising certain crimes as jus
cogens crimes does not necessarily and automatically culminates in
perceiving a norm on prosecution of such crimes to become a jus cogens
norm, or an obligation erga omnes. The uncertainty of the exact content of
the categories of international law, which are under consideration, explains
the complexity of finding out the character of links between them. These
conditions create a kind of “vicious circle of uncertainty”, which can be
resolved only in the sources of international law, preferably in primary ones.
However, the interconnectedness of universal criminal jurisdiction, jus
cogens crimes and obligations erga omnes through their common features
gives hope for the recognition of interdependence between them, under
which the application of universal criminal jurisdiction for commitment of a
jus cogens crime will constitute an obligation erga omnes in the future. This
will mean an overcoming of lacunae between legal expectations and legal
realities in international law?’ and the transition from the existing lex lata to

an expected lex ferenda.

26 See Simma B. Universality of International Law from the Perspective of a Practitioner // The European
Journal of International Law, Vol. 20. — 2009. — N22. — P. 274; Brown B., supra note 6, at p. 392.
¥ Bassiouni M., supra note 5, at p. 66.
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IIPABOBASI OXPAHA ITPOMBIIIVIEHHBIX OBPA31IOB B PECITYB/IUKE BEJIAPYCH

(MCTOPUYECKMIA ACIIEKT)

TATbSIHA 'OHUAP*

AHHOTauus. B cTaTbe paccMaTpuUBAIOTCSI HEKOTOPbIE MCTOpUUECKUe
acrekTbl pas3BUTHUS TMPABOBOI OXpaHbl IPOMBIIIJIEHHBIX 00pa3ioB B
COBETCKMIA Iiepuopn M TIiepuof, HesaBucumoii Pecrybauku bBenapych.
AHaMM3UPYIOTCSI OOKYMEHTBI, periaMeHTUpPYIOI[Me YCIOBUSI  OXPaHbI

ITPOMBIINIJIEHHbIX O6p83HOB, IIPUHATDBIE B pa3JIMUHbIE I'OIbI.

KinroueBsie ci1oBa: HpOMbILHHeHHbIIZ 06paseu, I1aTeHT, CB1AeTeJbCTBO,

IIpaBOBad OXpaHa.

LEGAL PROTECTION OF INDUSTRIAL DESIGNS IN THE REPUBLIC OF BELARUS.

(HISTORICAL ASPECT)

TATIANA GONCHAR*

Abstract. The article discusses some of the historical aspects of the

development of the legal protection of industrial designs in the Soviet period

" T'onuap TaTbsiHa MuxaitioBHa — CT. IpernojaBareib Kadeapbl MeXKIYHAPOIHOIO IIpaBa IOPUAMYECKOro
(daxkyapTeTa ['POOHEHCKOrO rOCYAAapCTBEHHOIO YHUBepcuTeTa uMeny IHKY Kymaibl, MarucTp I0pUanIecKux
HayK.

* Tatiana Gonchar — senior lecturer of the Grodno state universities chair of international law, master of
law.
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and the period of independence of the Republic of Belarus. Analyzed
documents regulating the conditions of protection of industrial designs,

adopted in different years.

Keywords: industrial design, patent, certificate, legal protection.

[IpaBoBasi oxpaHa MPOMBIIIIEHHBIX 00pa31ioB B Pecmybnuke bemnapych
craysia pasBuBaThes nocie pacraga CCCP u nmpuobpeteHus He3aBUCUMOCTY
HallMM TOCyOapcTBOM. [0 3TOro MOMeEHTa IIpaBOBasi OXpaHa M3MOeJUil B
KauecTBe IIPOMBIIIJIEHHBIX 00paslioB HAa TEPPUTOPUM HAIllero rocygapcTBa
OCHOBBIBAJIACh Ha IMOJIOKEHUSIX COBETCKOTO 3aKOHOAATeIbCTBA.

B coBeTcKuii mepmoj MpOMbIIIEHHbIe 00pa3iibl (PUCYHKM U MOMIEJIN)
TOJIYYMIM TPaBOBYIO OxpaHy B 1924 romy. OxpaHa OCyIIeCcTBJs/IaCh Ha
OCHOBe TojauyM 3asBKM B KoMuTeT mo menaM M300peTeHUit. 3asBUTETIO
BbIZaBaJIOCh CBUAETEIbCTBO, HA OCHOBE KOTOPOI'O €ro BiajeJsiel] M0Jb30BaCs
MCKJIIOUMTEJIbHBIM MPaBOM Ha MCIIOJb30BaHMe o060pasia. MaKcuMalIbHbI
CPOK OelCTBUSI CBUAeTenbCcTBa cocTasisl 10 jieT (CO oHS momauy 3asiBKu). B
1936 romy o9Ta IpaBOBasi OXxpaHa IIPOMBINIJIEHHBIX 00pasloB Oblja
oTMeHeHal.

B 1965 r., B cBs13u ¢ npucoenuHennem CCCP k ITapmskcKoii KOHBEHIIUM
110 OXpaHe MPOMbIIIEHHOV cobcTBeHHOCTH 1883 r. B CCCP B pamkax
1300peTaTebCKOro IpaBa Obljla BOCCTAHOBJEHA OXpaHa IIPOMBINIIEHHBIX

00pasioB: 6bUIO0 HMpUHATO IocTtaHoBieHue CoBera MwuuucrtpoB CCCP «O
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MIPOMBIIIJIEHHBIX 00pasiiax» U yTBepsKIeHHOe MpuKa3oM ['ocymapcTBEHHOTO
komutera CCCP 1o Hayke u TexHuke I[lojio)keHMe O IIPOMBIIIIEHHBIX
obpasuax (manee — Ilomoxkenue 1965 r.)2. OmpezmeseHne IIPOMbIIIIEHHOTO
obpaslia, comepskaBilieecsi B HOBOM 3aKOHOJIATe/JIbCTBE, ObLIO CJAeIYIOIIVIM:
«[IpoMbllIJIEHHBIM 00pa3iiomM (IIPOMBIIIJIEHHBIM PUCYHKOM, MOJI€JIbIO)
IIPU3HAETCSI HOBOE, IIPUTOJHOE K M3rOTOBJIEHUIO ITPOMBIIIJIEHHBIM CIIOCOO0M
Xy[IOKeCTBEHHOE pellleHMe BHeIIHero Buaa u3geaus, B KOTOpPOM
OOCTUTAeTCsI €eOUMHCTBO €ro TeXHUUYECKUX M 3CTeTUUeCKMUX KadecTB». s
MIPU3HAHUS XYIOKECTBEHHOTO pelleHNs] IMMPOMBIIIEHHbBIM 00pa3ioM II0
[Tonoxkeuuio 1965 r. 6bUIO JOCTATOYHO €TI0 MECTHOV HOBM3HBI, T.€. HOBU3HBI
B Macmrabax CCCP. He mopnexanu ImIpaBOBOiI OXxpaHe B KayecTBe
IIPOMBIIIIEHHBIX 00pas1[0B JIUIIIb pelleHNs BHEITHero BUIa U3aennii 1IeTKoi
IIPOMBILIJIEHHOCTY, B YaCTHOCTM, MpeaMeThl TrajJaHTepeyu, IIBeiHOM’
MIPOMBIIIJIEHHOCTM ¥ TPUKOTAXHOTO IIPOM3BOJICTBA, OOYBM, T'OJIOBHBIX
yOOpOB, " T.]I.

Ha ocHOBe 3asBKu, nogaBaemMoii B Komurer no genaM m3o0peTeHun u
OTKPBITUIA, 3asIBUTEJIIO BBIJABAJIOCh  JIMOO CBUIETEIbCTBO Ha
TIPOMBIIIJIEHHBIV ~ 0o6pasel] (aHAJIOr aBTOPCKOrO CBUAETENbCTBA Ha
1300peTeHue), MO0 MaTeHT Ha IIPOMBIIIIEHHbI 00pasell.

B 1981 r. 6b110 npuHSATO HOBOe IlocTaHoBieHne CoBeTa MUHUCTPOB

CCCP N2 539, KOTOpbIM YTBepKaanochb «IlososkeHre O MPOMBIIIIeHHbIX

! TaBpuos, D.I1. [IpaBoBast oxpaHa MOJIe3HbIX MOZeJIeli 1 IIPOMBIIIIEHHbIX 06pa3ioB. / J.I1. TaBpuiIoB. —
Mocksa: 1974. — 78 c.

? TlpaBoBast OXpaHa MPOMbINUIeHHbIX 00pasinoB B CCCP // [DnmekTpouHblii pecypc]. — 2014. — Peskum
nmoctymna: http://www.chief.nnov.ru/partners/356. Ilata moctyrma: 20.08.2014.
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obpasuax» (manee — Ilonoxkenme 1981 r.)°. B COOTBETCTBUMM C AAHHBIM
OOKYMEHTOM  «IIPOMBIIIVIEHHBIM  00pa3lioM  MpMU3HABAJIOCh  HOBOE
Xy[I0KeCTBEHHO-KOHCTPYKTOPCKOE pellleHue Mu3aenns, Onpenesioilee ero
BHEIIHUI BUJ, COOTBETCTBYIOIlee TPEOOBAHMSIM TEXHUUYECKON 3SCTETUKMU,
MIPUTOIHOE K OCYIIECTBJEHMIO IPOMBIIIJIEHHBIM CIIOCOOOM W Jaloliee
TIOJIOKUTEIbHBIN 3PdeKT».

Takum o00pa3oM, BBIIENSIJIOCh YeThIpe YCAOBUS IIPAaBOBOI OXpaHbI
M3JIeMit B KauecTBe MPOMBIIIEHHBIX 00pasiioB — HOBM3HA, COOTBETCTBUE
TpeOOBaHMSIM TEXHMUUECKOM 3SCTETUKM, M3TOTOBJIE€HME ITPOMBIIIJIEHHBIM
CII0COO60M, HEOOXOAMMOCTD IT0JIOKUTEeIbHOro 3¢ dekra. ITomokenme 1981 r.
TaKXKe COAepKaJio OCHOBHbIe MOMEHTHI II0 TMPOBEIEHUI0 TOCYIapCTBEHHO
SKCIIepTM3bI 3asIBKM Ha IMPOMBbIIIJIEHHBIV 06pasell,.

B coorBercTtBuu c IlososkenmeMm 1981 r. MHBIM 00pa3oM pelIaanch
BOIIPOCHI MPaBOBOJM OXpaHbl M3Oe/NUI JIeTKOi IIPOMBIINUIEHHOCTU. Tak,
XYyI0KeCTBEHHO-KOHCTPYKTOPCKME pelieHus u3genuin JIeTKOM
IIPOMBIIIVIEHHOCTM  PEruCTPUPOBAIMCh UM OXPAHS/IMCh B KauyeCTBe
MIPOMBIIIJIEHHBIX 00pa3lioB II0 TEePeuHI0 M3JeNnii, KOTOPbIi YTBepsKIaacs
l'ocymapcrBeHHbIM Komuterom CCCP mo menamM M300peTeHUit U OTKPBITUIA.
OJTO, B CBOIO OuYepeb, IT03BOJISIET CYAUTh O IMMOCTEIIEHHOM pacCIIMpeHUn Kpyra
usgenuit, NOAMafaloluX IO VYCJIOBMUSI MPaBOBOM OXpaHbl B KauecCTBe

ITPOMBIINIJIEHHbIX O6p&3HOB.

3 TToytoskeHMe O MIPOMBIIUIEHHBIX 06pasuax: yTB. IlocraHoBienneM CoBeta MunmctpoB CCCP ot 08.06.1981
r. N2 539 // |[OnekrpoHHblii pecypc]. — 2014. — Pexum pgoctyma:  http:/www.
http://base.consultant.ru/cons/cgi/online.cgi?base=ESU;n=275;req=doc. [lata moctyrma: 20.08.2014.
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OxpaHHbIMM nOoKyMeHTamyu 10 [lonoxkenuro 1981 r. g9BASIINCH
CBUIETENbCTBO HA MPOMBIIIIEHHbI 00pa3el] 1 MaTeHT Ha IPOMbIIIIeHHBI
obpasell.

K KOHIIY COBETCKOTO Iepuo/ia ObIj ITOATOTOB/IEH U Aaske IMIPUHSIT 3aKOH
«O mpoMmblIIIeHHbIX 06pasuax» oT 10 uions 1991 r. (manee — 3akod 1991 r.)%
B COOTBETCTBUMM C [JaHHBIM JIOKYMEHTOM <«IIPOMBIIIEHHBIM 00pa3iiom
IIPU3HABAJIOCh  XYOOXXECTBEHHOE U  XYIOOKeCTBEHHO-KOHCTPYKTOPCKOE
pelieHue, oOmnpeAesiollee BHEMIHUIT BuUI u3nenus. IIpOMbIIIZIEHHOMY
obOpa3slly IpeaocTaBsjach IPaBOBasi OXpaHa, €CaM OH SIBJSUICSI HOBBIM,
OPUTMHAJIbHBIM M [IPOMBIIIJIEHHO TPUMEHMMbIM ».

Takum ob6pasom, IaHHOe oImpeleeHue OTAUYATIOCh OT OIMpeeneHus
MIPOMBIIIJIEHHOTO o6pasna mo ITonoxkenuio 1981 r. KioueBbIM CJIOBOM B
TIOHVMMAaHUM IIPOMBIIIJIEHHOTO obpasiia BBICTYMAJIO MMEHHO
«XyIOXXeCTBEHHOE U Xy O0KeCTBEHHO-KOHCTPYKTOPCKOe pelleHue». OIHAKO
IIPUCYTCTBME B ITOM KOHCTPYKUMM CJIOBA «XYIOOXXKE€CTBEHHOE» BUIUTCS He
COBCEM JIOTMYHBIM, TaK KaK BbIpaXkKeHUe «XyI0XKeCTBEHHO-KOHCTPYKTOPCKOe
peleHue» IpeariojgaraeT Takoi CMbICII.

3akoH 1991 r. cozepskanl TMIOJOKeHMS, Kacawluecss BOIIPOCOB
TIpOBEeMIeHMSI SKCIepPTU3bl 3aIBKU, MPUOPUTETA IIPOMBIIIEHHOIO 00pasiia,
CpOKa OXpaHbl, IpaB 3asBUTeEJIS, IPU3HAHUS MMaTeHTa HeOeiCTBUTEbHBIM, U
nHble. OOHAKO OH He BCTYIIMJI B CWJIYy B CBSI3M C MpeKpalleHueM

cywectsoBanus CCCP [10].

4 O mpoMmbInIeHHbIX 06pasiax: 3akon CCCP ot 10.07.1991 r. // KoHcynbraHTIDIIOC [D/IEKTPOHHBIN pecypc].
— 2014. — Peskum poctyma: http://www.consultant.ru/document/cons_doc LAW_ 18415/ . Jlata mocTyma:
20.08.2014.
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CrenyoIIuMM 3TaniOM pPa3BUTUS MPaBOBOM OXpaHbl MPOMBIIIIEHHBIX
ob6pa3ioB B Pecmybsuke Benapych crano mpuHSTHME HOBOro 3akoHa «O
IaTeHTaxX Ha IPOMBIIIJIeHHbIe 00pa3lbl» OoT 5 ¢eBpans 1993 r. (mamee —
3akoH 1993 r1.)°. B COOTBETCTBMM C YKa3aHHbIM JTOKYMEHTOM
«IIPOMBIIIJIEHHBIE ~ OOpasel] TOHMMAJCS KaK XyJdoXXeCTBeHHOe WU
XyJI0XKeCTBEHHO-KOHCTPYKTOPCKOE pellleHne, oTpeessiollee BHEITHUI BUT,
usnenusi». ®opmMyaMpoBKa MOHSITUS ITPOMBIIIJIEHHOTO 00pasiia 1Mo JaHHOMY
OOKYMEHTY Takxke M3MeHwIachb. [IpOMBIIIEHHBIM 00pa3lioM CTaJo
IIPU3HABAaTbhCI HE TOJBKO XyAOKECTBEHHOE pelleHue U3Oeaus, HO U
XyJI0KeCTBEHHO-KOHCTPYKTOPCKOE pellleHMe U3 eusl.

B KauecTBe OCHOBHbBIX YCJIOBUIA ITATE€HTOCIIOCOOHOCTY ITPOMBIIIIE HHBIX
06pa3ioB Mo 3akoHy 1993 r. BBICTYNAJM HOBMU3HA, OPUTMHAIBHOCTD,
MPOMBIIIIJIEHHAsS  NpUMeHMMOCTb. Tak, «[IpoMbllJieHHBIA  0bOpaselr
IPU3HABAJICA HOBBIM, €CJIM COBOKYITHOCTb CYIECTBEHHBIX IIPU3HAKOB
HeusBecTHa B Pecnybsuke bBenapych win 3a pyOexXom [0 [AaThl €ro
npuopuTteTta. IIpomMblllJIeHHBIV 06pasel] Mpu3HaBajCs OPUTMHAIbHBIM, €C/u
ero CyllecTBeHHble MpPU3HAKM UAM (M) UX KOMOMHALMSI OTIMYAIOTCS
cBoeobpasuem. IIpoMbllieHHbIE oOpasel] MPU3HABAJCS IPOMBIIIIEHHO
MpUMEHMMBbIM, €CJIM OH MOr ObIThb BOCIIPOM3BEIEH MPOMBIIIIEHHbIM
CII0COO0M B COOTBETCTBYIOIIEM WM3[eNuu [Jisi BBeeHUSI B XO35iCTBEHHBbI
obopor. OO6BEM TIpaBOBOJt OXpaHbl, IMpegOoCTaBjsIeMO} IMaTeHTOM Ha

HpOMbIIJ.UIGHHbIVI 06pa3eu, ornpenejdycia COBOKYIIHOCTBIO €0 CYIIeCTBEHHBIX

> O mareHTax Ha IPOMbIIJIEHHbIe 00pa3ipl: 3akoH Pecnybaukn Bemapych ot 05.02.1993 r. N¢ 2179 //
KoncynbranT [lmoc: Benapych. TexHonorust 3000 [SnextpoHHbt pecypc] OO0 «lOpCnekTtp». — MMHCK,
2014.
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MPU3HAKOB, TMpeAcTaBJeHHbIX Ha @ororpadusax usmennss (Makera,
PUCYHKA)».

Takum o6pasom, B 3akoHe 1993 r. 3aKpeIIsuIMCh TP ITIaBHBIX YCJIOBUS
MaTeHTOCIIOCOOHOCTH IIPOMBIIIIEHHBIX 00pa31ioB — HOBM3HA,
OPUTMHANBbHOCTh, MPOMBIIIJIEHHAsI IPUMEHUMOCTb. OpHAKO YyCJI0BUE
MIPOMBIIIJIEHHOM MPUMEHMMOCTH IIPOMBIIIJIEHHOTO 00pa3iia He YUMTHIBAIO
Te U34eJMs, KOTOpble OTHOCUJIUCDH K IPOU3BOACTBY C IPUMMEHEHMEM PYUYHOTO
TpyZa. OTO, B CBOIO O4Yepe/ib, 3aTPYAHSJIO IPAaBOBYIO OXPaHy TaKMUX U3IEeJINIA.

Kpome Toro, 3akoH 1993 r. comepskaj MoJoKeHMsI, Kacalouiyecs: cepbl
pelleHuii, KOTOPbIM He MpeaoCTaBJslach MpPaBOBas OXpaHa B KauyecCTBe
MIPOMBINIJIEHHBIX 00pasmoB. I1.3 cT.1 3akoHa ycraHaBauBaja, 4To «He
TpeoCTaB/IsIeTCs IPaBOBasi OXpaHa pelieHUsIM :

— 00YyCJIOBJIEHHBIM UCK/IIOUUTEIbHO TeXHMUECKOM (QYyHKIIME;

— IIpOTMBOpeYalMM OOIeCTBEHHbIM MHTepecaM, IPUHIIUIIAM
T'YMaHHOCTU ¥ MOPaJIu;

— O00beKTOB AapXUTEKTypbl (B TOM UMCJie IPOMBbIIIIEHHBIX,
TUAPOTEXHMYECKMX U NPYTUX CTAlMOHAPHBIX COOPYXKEHMUI), KpOMe MaJbIX
apXUTEKTYPHbIX GOpPM;

— IeYaTHOM MPOAYKIVM KaK TaKOBOJA;

— O0OBEKTOB HeYyCTONuMBOM ¢GOpMbI M3 SKUAKMX, Ia3000pasHbIX,
CBIITYYMX U MM T1O/IOOHBIX BEIIEeCTB.

Hec/0)kKHO 3aMeTUTh, UTO B 3aKOHE 3TU MCKIKYEHUST 3aKPeIvisiiuCh C
TIOMOIIbI0 HETPAMOTHBIX (POPMYJIMPOBOK.

B 3akoHe 1993 r. npomnmchiBaJMCh HOPMBI, Kacarolluecsi BOIIPOCOB
roJauyy 3asiBKM Ha BbIIauy IMaTE€HTa Ha IIPOMBIIIJIEHHbI 00pa3ell, B KOTOPYIO

BK/IIOUYAJIOCh 3a4dBJIEHNME O BblJJade ITaTeHTa; KOMIIJIEKT d)OTOI‘p&(bI/IV[ ns3nejans
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(MakeTa, pMCYHKa), OamOIMX IIOJIHOE M JeTajbHOe IIpefiCTaBJieHne O
BHEIIHEM BuUAe  u3Oenausi; ONMUCaHMe IIPOMBIIIJIEHHOro  o6pasia,
BKJIIOUAIOIlee COBOKYITHOCTh €ro CYIeCTBEHHBIX MTPU3HAKOB; YEPTEX OOIIEero
BUIA U3Oe/Msl, SPTOHOMUYECKYI0 CXeMy, KOHQEeKIMOHHYIO KapTy, eciu OHU
HEOOXOOMMbBI JIS PAaCKPBITUSI CYIIHOCTM IIPOMBIIIVIEHHOTO 00pasiia;
IOBEPEHHOCTH (B C/Iy4yae MoAauy 3asiBKM ITaTEHTHbIM ITOBEPEHHbBIM).

B cootrBeTcTBMM CO CT. 11 yKa3aHHOro 3akOHa 3asiBKa, MPUHITAsA K
pPacCMOTPEHMUIO, IpoBepsyiach Ha COOTBETCTBME YCIOBUSIM
MaTeHTOCIIOCOOHOCTM MPOMBIIIEHHOTO o06pasia. YTo, B CBOIO Ouepe[b,
OTpaskayio TpeboBaHMe I10 MPOBEeAEHMIO SKCIIEPTU3BI 10 CYIIECTBY.

B 3akoHe 1993 r. ObUIM pellleHbl BOMNPOChI  IPUOPUTETA
MIPOMBIIIIJIEHHOTO o06pasiia. Kpome TOro, oroBapuBasacb BO3MOKHOCTb
BOCITOJIb30BaThCS He TOJIbKO KOHBEHIIMIOHHbIM IIPUOPUTETOM,
3aKpeIvieHHbIM [lapMKCKOii KOHBEHIMEN M0 OXpaHe IIPOMBbILIIEHHOM
cobcTBeHHOCTY 1883 I., HO ¥ BBICTABOUYHBIM.

Crnenyomym IIaroM B 00JIaCTM IIPaBOBOJ OXpaHbl ITPOMbIIIIEHHbBIX
obpasiioB B Pecmyonuke bemapych cramo mipuHsSTMe B 1998 romy
I'paskgaHckoro Komekca®. CTOMT OTMeTUThb, YTO I'paskmaHCKMiI KOOEKC He
BHEC CYIIECTBEHHbIX M3MEHEHMI B YCJIOBMS MPaBOBOI OXpaHbl MU3AeNUil B
KauecTBe IPOMBIIIIEHHBIX 00pasioB. B c¢r. 998 Ha3BaHHOro KojeKca
Tiepevyc/ieHbl 0OBEKTHI IIPaBa IMMPOMBIIIIEHHOV COOCTBEHHOCTH, K KOTOPBIM,
B YaCTHOCTM, OTHECEHbl MPOMbIIIJIEHHbIe 00pasibl. B mnepBoHavaabHOM

pegaKkonum Fpa)K,U,aHCKOI‘O Ko eKcCa HpOMbIIJ.UIQHHbIIZ 06pa3eu ITOHMMaAJICA KaK

¢ TpakmaHckuit komekc Pecrnybnuku Bemapych, 7 nekabpst 1998 r., N2 218-3: Ilpunsr Ilamaroit
npeactaBuTeneir 28 okTsops 1998 r.: Omo6pen CoBetoM Pecrmyonmkyu 19 Hostops 1998 r.// KoHcynbTaHT
[Tnroc: Benapyck. TexHonorus 3000 [nexkTpoHHbI pecypc] OO0 «OpCnekTp». — MuHCK, 2014.
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XyJIOKeCTBEHHOE UM XyA0KeCTBEHHO-KOHCTPYKTOPCKOE pellleHue U3Oesus,
orpeesisiioliee ero BHEIIHNUI BUM, U SIBJISIIOLIEECSI HOBBIM, OPUTMHAIbHBIM U
IIPOMBIIIJIEHHO MPYMEHMMbIM.

IanpHejiliee pa3BuUTHe IMPABOBOI OXPaHbI IMPOMBIIIIEHHBIX 00pa3IioB
B  HalleM TOCyJdapcTBe ObLJIO CBSI3aHO C  IMPUHSITUEM  HOBOTO
3aKOHOJATe/JIbHOrO aKTa, AelCTBYIOIIEero Ha CerogHsIIHNIA OeHb, & UMEeHHO
— 3axkoHa Pecny6iauku Benapych «O MmaTeHTax Ha M300peTeHMs, MOJIe3HbIE
MOJeJM, TIPOMBIIIIeHHbIe 00pas3ub» oT 16.12.2002 r. N2 160-3 (manee —
3aKOH O IaTeHTax)’, B KOTOPOM 3aKpeIUISIIMCh HOPMBbI IIPaBOBOJ OXPaHbI He
TOJIbKO ITPOMBINIJIEHHBIX 00pa310B, HO ¥ MHBIX 00BEKTOB ITPOMbILIIEHHOM
COOCTBEHHOCTH, B YACTHOCTH, M300peTeHMit 1 MOJIe3HbIX MOoeIe.

KnrouyeBble BOMNpPOCHI MPaBOBOM OXpaHbl M3OeNuii B KauyecCTBe
MIPOMBIIIJIEHHBIX 00pa3lloB Ha OCHOBAaHMUM IIOJIOKE€HUIT YKa3aHHOTO
IOKyMEHTA IpeTepIiesiv U3SMeHEeHMSI.

Bo-1epBbIX, M3MEHEHUS] KOCHYJIUCh YCJIOBUIA TaTeHTOCHOCOOHOCTH
TIPOMBIIIIEHHBIX 00pa31ioB. TpeboBaHMe «TPOMBIIIIEHHO! TPUMEHUMOCT»
ObJI0O OTMeHeHO. [IpoMbIIIJIEHHBIM 06pa3IioM, KOTOPOMY IIpedOCTaBJISIeTCSI
MpaBoBasi  OxpaHa, CTaJ0 MPU3HABATbCI  XYAOXECTBEHHOE  WMJIU
Xy[I0XKeCTBEHHO-KOHCTPYKTOPCKOE pellleHue u3aenns, ONnpenesioilee ero
BHEIIIHMI BUI, U SBJSIOIIEEeCs] HOBBIM M OPUTMHAJbHBIM. 3aKOH O MaTeHTax
COIEPKUT OIlpelesieHMe «U3Oejus», I0J, KOTOPhIM MOHMMAeTcs IIpeaMeT

IIPOMBIIVIEHHOI'O MJIM KYCTAPHOTO IIPOM3BOACTBA. B pe3yibTaTe IMOABUJIACH

7O maTeHTax Ha U306peTeHMs, IIoJe3HbIe MOIE/M, IIPOMBIIIIEHHbIe 00pasiibl: 3aKoH Pecry6mmku Benapych
oT 16.12.2002 r. N2 160-3 // HaumoHa/lbHbBIA IIEHTP MHTE/UIEKTYaJbHO/ COOCTBEHHOCTM PecrybiayKku
Benapych [DimekTpoHHbIt pecypc]. — 2014. — Peskum moctyma: http://www.belgospatent.org. [laTa mocTtymna:
20.08.2014.
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BO3MOXHOCTb OXpaHbl TeX Wu3OeNuii, KOTOpPble CO3OAITCSI C MOMOIIbIO
PYYHOTO TpyAa.

Bo-BTOpbIX, 3aKOH O IlaTeHTaX OTMEeHUJ TpeboBaHMe IIPOBeIEHMUS
SKCITepTM3bl 3asiBKM Ha IPOMBIIIJIEHHBIN oOpa3sel mo cyiecTBy. Tak, B 1.2
CT. 24 3aKOHa CKa3aHo, 4TO «IIpu 3KcrepTuse 3aBKM Ha IIPOMBILLIEHHbIN
obpa3sel] IpoBepKa COOTBETCTBMSI 3asiBJIEHHOTO IIPOMBIIIJIEHHOTO 00Opasiia
YCJIOBUSIM ITATE€HTOCIIOCOOHOCTM HEe OCYILIECTBIISIETCSI».

ODKCITIepT3a COCTOUT B TOM, UTO MPOBEPSIOTCS HAJIMUME HEOOXOIMMBbIX
OOKYMEHTOB, COOJIIOJeHMe YCTAaHOBJEHHBIX TpeOOBaHMII K HUM U
paccMaTpUBaEeTCS BOMPOC O TOM, OTHOCUTCS JIM 3asIBJIEHHOEe TIpeiyIoKeHue K
06beKTaM, OXpaHSIeMbIM B KaUeCTBe IMPOMBIIILIeHHbIX 06pa31oB®.

B-TpeTbux, COKpPAaTWIOCh KOJMYECTBO AOKYMEHTOB, KOTOpOe MOJDKHA
coiepskaTh 3asiBKa Ha IPOMBIIIJIeHHbIM obpa3ser. ITyHKT 2 cT. 15 3akoHa o
MaTeHTaxX 3aKpeIuisieT, UTO 3asiBKa Ha IPOMBINIJIEHHbI 0o0pasel MOo/KHA
comepsKaTh:

— 3asiBJieHMe O BbIJauye MaTeHTa C yKa3aHueM aBTopa (COaBTOPOB)
MIPOMBIIIJIEHHOTO o6pasiia M Jauia (JaMi]), Ha MMSI KOTOPOTO (KOTOPBIX)
JCIIpallMBaeTCsl IIaTeHT, a TaKkKe WX MeCTa >XUTeJbCTBA WMAM MeCTa
HAXOXIEeHUS;

—  KOMIUIEKT  M300paskeHMii, [alolmux  IIOJIHOe  JeTajibHOe
TpefiCTaBJeHNe O BHEIIHEM BUe U3eJNs;

— oIMcaHMe TIPOMBINIJIEHHOr0 o06pasia, BK/OYalollee  ero

CylieCTBEHHbIE IIPM3HAKN.

8 MiBaHOBa, [1.B. O61IMe acleKThl ITaTeHTOBaHMS IIPOMbIIIIEHHbIX 06pas3ioB / [I.B. ViBaHoBa // KoHCy/nbTaHT
[Tnroc: Benapyck. TexHonorus 3000 [nexkTpoHHbI pecypc] OO0 «OpCnekTp». — MuHCK, 2014.

163



[TepBoHayvanbHas pemakiymsg 3aKOHa O MaTeHTax coAepsKajia YeTBepThIi
IyHKT COJlep>kaHMsl 3asiBKM Ha IIPOMBIIIIJIEHHbBI 06pasell, a UMeHHO, YepTex
001Iero Buia M3menns, 3PTOHOMMUUECKYI0 CXeMy, KOH(EKIMOHHYIO KapTy,
ecM OHU HeOoOXOAMMBI [IJISI PACKPBITUS CYIIHOCTY IIPOMBIIIJIEHHOTO
o6pasma. 15.07.2010 r. B 3aKOH O maTeHTax ObUIM BHECEHbI M3MEHEHUSI U
OAHHbBINM ITYHKT ObLJ MCKJIIOUEH.

Takum 06pasom, C yU4eTOM BbIIIEyKa3aHHBIX M3MEHEHMI, HETPYIHO
3aMeTUTh MOsIBJieHue 0oJjiee YIPOIIEHHOM CXeMbl IIOJyYeHMs ITPaBOBO
OXpaHbl aHAIN3UPYEMbIX pe3yJbTaTOB TBOPYECTBA. JTO, B CBOK OYepellb,
rOBOPUT O TOM, UTO B 3aKOHOHATe/JbCTBe Pecrnybnuku bBenapych
HaO/MI0aeTCsl TeHIEHIMU «CMITYeHMs» TpeObOBaHMII K OXpaHe U3Ienunii B
KauecTBe MPOMBIIIJIEHHbIX 00Pa3Il0B.

MHpIM 00pa30oM ObLIM pellleHbl BOIIPOCHI BBICTABOYHOTO ITPUOPUTETA.
Ecim 3akoH 1993 1. comepskan OTAeNbHble CTAaTbM II0 BbICTABOYHOMY
IIPUOPUTETY, TO [OJiI HbIHE OEMCTBYIOIEro 3akoHa O IaTeHTaX 3TO He
SIBJISIETCSI XapaKTePHBIM.

[IpyHuMass BO BHMMAaHMe IIOJOKeHUs IlapusKCKoMi KOHBEHLMM IIO
oXpaHe TMPOMBIIIEHHOV cobcTBeHHOCTH 1883 r. (manmee — Ilapmskckasi
KOHBEHIM’, Kacamollyuecss BBICTABOYHOTO IIPMOPUTETA, TOCYAApPCTBa-
YUYaCTHUKM ITOM KOHBEHLMM [OOJ/DKHBI 3aKpeIUIsiTb B HAalMOHAJbHOM
3aKOHOJATe/JbCTBE HOPMbI II0 BBICTABOUHOMY Iipuoputety. OTcroona
BbITEKAeT, YTO OTCYTCTBME HOPM BBICTABOYHOrO IIPUOpPUTETA B

3dKOHO4aTeJ/IbCTBE P@CHY6HI/IKI/I Benapbe MOJXHO pacCMaTpuBaTb KakK

9 KoHBeHIIMS 0 OXpaHe IPOMBIIIeHHol cobctBeHHOCcTH: CoBepiineHo T. IMapwk, 20 mapra 1883 r. //
KoncynbranT [lmoc: Benapych. TexHonorust 3000 [SnextpoHHbt pecypc] OO0 «lOpCnekTtp». — MMHCK,
2014.
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HEBBITIOJTHEHME TIPUHSITBIX 00S3aTebCTB, BBITEKAIOIIMX U3 COMepsKaHMS
[TapMsKCKO¥ KOHBEHIIUM.

Takum o6pa3oM, IIpoaHaJIM3UPOBAB OCHOBHbIE 3Tallbl Pa3BUTUS
IIpaBOBOI OXpaHbl MPOMBIIIJIEHHBIX 00pa3l[0B B COBETCKOe BpeMsS U B
repuoJ He3aBuCcuUMO¥ Pecrty6amky benapych, MOXKHO OTMETUTD, BO-TIEPBbIX,
TEeHIEHIUIO «pacClIMpeHusi» Kpyra u3aejnii, KoTopble MOTYT OXPaHSIThCS B
KayecTBe IIPOMBIIIEHHbIX o00pasioB. 06 3TOM  CBUAETEIbCTBYET
MpefocTaB/ieHe  Takoi  IIpaBOBOM  OXpaHbl  M3OEJUSIM  JIeTKO
MPOMBIIIJIEHHOCTM, a  Takke  BO3MOXHOCTb  OXpPaHSITb  U3MOENus,
M3TrOTOBJ/ISIEMbIe HE TOJIbKO IIPOMBIIIJIEHHBIM, HO M PYYHBIM CIIOCOOOM.
JlomomHeHeM K CKa3aHHOMY MOKHO 0003HauuTh M 0o0jiee IIMPOKOE
MOHMMAaHMe KaTeropuy TMPOMBIIUIEHHBIX 00pasloB, IIOCKOJbKY IIO
3aKOHOJIATe/IbCTBY Pecryomky benapych B KauecTBe TaKOBbIX IMTOHMMAIOTCS
He TOJIbKO XyHOXXeCTBEHHO-KOHCTPYKTOPCKME pelieHus U3Oenuit, HO U
MIPOCTO XY/IOKeCTBEHHbIE peIlleHNs U3 IeINIA.

Bo-BTOpBIX, B Pecnybnuke bBenapych 4YeTKO MPOCIeKUBAETCS
TEHIEHIUSI «CMSITYEHUs» TpPeOOBaHMII K YCJIOBMUSIM IIPaBOBOI OXpaHBI
MIPOMBIIIJIEHHBIX 00pa3lloB, a TaKXKe YIIpOllleHKue IPOLieyPHbIX BOIIPOCOB
perucTpanum  M3OeaMii B KauecTBe  IIPOMBILNIJIEHHBIX  00pasiioB.
[ToaTBepsKOeHMEM BBICTYIIA€T OTMEHA <«IIPOMBIIIJIEHHON MPUMEHMUMOCTI»
KaK YCJOBMSI TMATEHTOCIIOCOOHOCTM IIPOMBIIIJIEHHBIX 00pa3lloB; OTMeHa
TpeOOBaHMSI TIO IIPOBEIEHUIO SKCIIEPTU3bl 3asIBKM Ha IIPOMBIIILIEHHBI
oOpasell 1O CyIIeCTBY, COKpallleHuMe  KOoJu4yeCcTBa  JOKYMEHTOB,

cogepiKalnxcs B 3asBKe Ha HpOMbIIJ_UIGHHbIIL/'[ 06paseu.
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PROTOCOL NO. 7 TO THE EUROPEAN CONVENTION ON HUMAN RIGHTS:

THIRTY YEARS OF EXPERIENCE™

ALLA TYMOFEYEVA™

Abstract. The article analyses the case-law of the European Court of
Human Right regarding provisions of Protocol No. 7 to the European
Convention on Human Rights. The Committee of Ministers adopted this
protocol in 1984, and this year marks its 30" anniversary. The analysis is
contains five main areas corresponding to the substantial articles of the
Protocol, namely: 1) procedural safeguards relating to expulsion of aliens
(Article 1); 2) the right of appeal in criminal matters (Article 2); 3)
compensation for wrongful conviction (Article 3); 4) the right not to be tried
or punished twice (Article 4) and 5) equality between spouses (Article 5).
Special attention is paid to the human rights of legal persons under this
Protocol in view of the fact that the first judgment which found a violation of

Protocol No. 7 in respect of a legal entity was issued in March 2014.

Keywords: European Court of Human Right; European Court; European
Convention on Human Rights; Protocol No. 7 to the European Convention;
human rights of legal persons; procedural safeguards relating to expulsion of

aliens; the right of appeal in criminal matters; compensation for wrongful

I would like to express my strong gratitude to Robin Schidler for the assistance with preparation of this
article.
" JU Dr. Alla Tymofeyeva Ph.D.
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conviction; the right not to be tried or punished twice; equality between

spouses; ECHR and ECtHR.

Introduction: a little bit of history

Drawn up by the Council of Europe’s internal Steering Committee for
Human Rights, Protocol No. 7 to the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter referred to as “Protocol No. 7
to the Convention” or “the Protocol”) was adopted at the 374" Meeting of the
Ministers’ Deputies in June 1984. Until 2014, forty-three member states of the
Council of Europe have become parties to this treaty. Only four countries have
refused to ratify Protocol No. 7 to the Convention; three of them (Germany,
the Netherlands and Turkey) signed the protocol in the beginning! and only
the United Kingdom neither signed nor ratified this additional protocol to the
European Convention on Human Rights (hereinafter referred to as the “the
Convention”).

The first state to sign and ratify Protocol No. 7 to the Convention was
Sweden.? Together with nine other states, Sweden signed it on the first
possible day. * The process of ratification, however, took a few more years. In
accordance with Article 9 of the Protocol, its entry into force required seven
ratifications. Ultimately, Protocol No. 7 to the Convention entered into force

after about four years from the date of the first signature, namely on 1st

! Germany signed Protocol No. 7 to the Convention on 19 March 1985, the Netherlands on 22 November
1984, that is the day when it was opened for signature, and Turkey on 14 March 1985. URL:
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=117 & CM=8 &DF=13/03/2014 & CL=ENG.

2 Sweden signed Protocol No. 7 to the Convention on 22 November 1984 and ratified on 8 November 1985.
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November 1988. Exactly ten years later it was amended according to the
provisions of Protocol No. 11 to the Convention.* This altered version will be a
subject of the present study.

Creation of Protocol No. 7 to the Convention was inspired by the
International Covenants on Human Rights of 1966.° In October 1967, the
Committee of Ministers, being aware of problems that might arise from the
coexistence of the Convention and the United Nations Covenants, instructed
the Committee of Experts on Human Rights to investigate these problems. A
number of reports were prepared and discussed by the Committee of Experts.
In the framework of the medium-term plans 1976-1980 and 1981-1986 of the
Council of Europe, it drafted the documents “Extension of human rights —
Extending the human rights set forth in the European Convention on Human
Rights and its Protocols (United Nations Covenant on Civil and Political
Rights)” and “Extension of the list of civil and political rights and freedoms set
forth in the European Convention on Human Rights”. While working on the
draft protocol to the Convention, the Committee of Experts kept in mind in
particular the need to include only rights which could be guaranteed within

the framework of the system of control instituted by the Convention.

4 Protocol no. 11 to the Convention. URL:
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=155& CM=8 &DF=13/03/2014& CL=ENG.
4 Protocol no. 11 to the Convention. URL:

http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=155& CM=8 &DF=13/03/2014&CL=ENG.

> International Covenant on Civil and Political Rights adopted and opened for signature, ratification and
accession by General Assembly resolution 2200A (XXI) of 16 December 1966,
entry into force 23 March 1976. URL: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.
International Covenant on Economic, Social and Cultural Rights adopted and opened for signature,
ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966entry into force
3 January 1976. URL: http://www.ohchr.org/Documents/Professionallnterest/cescr.pdf.

6 See, the Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.
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The Protocol extends the list of rights protected under the Convention
and its Protocols to include the following:

1) the right of aliens to procedural guarantees in the event of
expulsion from the territory of a state (Article 1);

2)  the right of a person convicted of a criminal offence to have the
conviction or sentence reviewed by a higher tribunal (Article 2);

3) the right to compensation in the event of a miscarriage of justice
(Article 3);

4)  the right not to be tried or punished in criminal proceedings for an
offence for which one has already been acquitted or convicted (ne bis in
idem) in Article 4;

5) equality of rights and responsibilities as between spouses (Article
5).

Taking into account the fact that Protocol No. 7 to the Convention
contains five material articles amplifying the guarantees set forth in the
Convention, we are going to briefly elaborate on each of these provisions in
the following parts of the paper. In addition, an analysis of the more than
quarter century experience of the European Court of Human Rights
(hereinafter referred to as the “the Court”) with application of the articles of
the Protocol will be made. Special attention will be dedicated to human right

of legal persons under this Protocol.

Procedural safeguards relating to expulsion of aliens
Pursuant to Article 1 of Protocol No. 7 to the Convention an alien
lawfully resident in the territory of a member state of the Council of Europe

shall not be expelled therefrom. However, expulsion is possible “in pursuance
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of a decision reached in accordance with law”. In Explanatory Report” to the
Protocol, the term “lawful residence” is defined as to exclude any alien who
has arrived at a port or other point of entry but has not yet passed through the
immigration control or who has been admitted to the territory for the purpose
only of transit or for a limited period for a non-residential purpose. The
autonomous concept of “expulsion” needs to be seen in light of Article 3 of
Protocol No. 48 to the Convention, hence it does not include extradition.’

The title of Article 1 prompts that aliens facing expulsion enjoy certain
procedural safeguards. They shall be allowed: 1) to submit reasons against his
or her expulsion, 2) to have the case reviewed, and 3) to be represented for
these purposes before the competent authority or person(s) designated by that
authority. Paragraph 14 of the Explanatory Report!? illuminates that the right
to have a representative physically present when the case is considered not to
be implied by the text of the provision. Moreover, the whole procedure may be
in writing without the need for an oral hearing.

Article 1 of Protocol No. 7 to the Convention belongs to the provisions,
which are not very often applied. For more than 25 years of practice of the
Court after entry into force of the Protocol, the number of judgments where it

found a violation of this Article is considerably small in comparison to the

7 Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.

8 Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms, securing
certain rights and freedoms other than those already included in the Convention and in the first Protocol
thereto. URL:
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=046 & CM=8 &DF=14/03/2014& CL=EN
G.

9 HARRIS, D.J., O’BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 746.

10 Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.
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other Articles of the Convention. This situation can be explained by the fact
that there is little literature has been published on the subject and many
lawyers are not aware of existence of this right. In addition, the situation of
deportation is not as common as, say, trial in general. Moreover, it concerns
only aliens, while the other provisions are applicable to both nationals and
foreigners.

The case of Takush v. Greece!'! concerned Mr Fatmir Takush, an Albanian
national, who had been lawfully resident in Thessaloniki, on the basis of a
temporary residence permit. On 10 September 2008 he was arrested by the
police and immediately committed for trial before the Criminal Court on a
charge of aiding and abetting the unlawful entry of aliens into Greece.
Pending an order for his deportation, the authorities ordered his detention on
the grounds that he presented a danger to public order. Mr Takush argued that
his deportation had been unjust and that his application to have the
deportation order set aside had been ineffective. In view of the fact that the
applicant was not informed about the deportation in a language he was able to
understand, that he had no possibility to appeal against a decision on
deportation, given the whole process of an expulsion procedure, the Court
finally held that Article 1 of Protocol No. 7 was breached.

Applicants invoke Article 1 of the Protocol No. 7 on rare occasions. It is
of interest that in the above-mentioned case, the applicant primarily did not
rely on this article. He alleged a violation of number of other articles, in
particular, Articles 3, 5 § 1, 8 and 13 of the Convention, and the Court itself,

striving for efficiency of justice, in compliance with the principle iura novit

1 Takush v. Greece, no. 2853/09, 17 January 2012.
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curia, decided to consider a violation of Article 1 of Protocol No. 7.'? Similarly,
the applicant in Nowak v. Ukraine complained under Article 6 that he did not
understand the charges against him during his deportation. The Court noted
that there were no judicial proceedings concerning the applicant’s removal
from the territory of Ukraine, therefore, it would fall outside the scope of
Article 6 of the Convention. Nevertheless, being master of the legal
characterization to the facts of the case, the Court decided to examine the
issue under Article 1 of Protocol No. 7 to the Convention.!®

The similarity of the cases Takush * and Nowak®, it is not constrained
to the application of the iura novit curia principle, as the factual situation was
equally comparable. The decision on Mr Nowak’s expulsion was also served
on him in a language he did not understand and in circumstances which
prevented him from being represented or submitting any reasons against his
expulsion. Therefore, the Court drew the same conclusions.

In Bolat v. Russia'® the applicant, a Turkish national, lived in Russia on
the basis of a long-term residence permit. The Passports and Visas
Department annulled his residence permit on the ground that he had
repeatedly violated residence regulations. He was ordered to leave Russia but a
town court suspended the execution on account of a pending Supreme Court
decision on his request for supervisory review. On 7 August 2003 several
officers of the Ministry of the Interior, some of them masked, entered the

applicant’s flat, handcuffed him and placed him on a flight to Istanbul. The

12 Takush v. Greece, no. 2853/09, & 50, 17 January 2012.

13 Nowak v. Ukraine, no. 60846/10, § 72, 31 March 2011.
1 Takush v. Greece, no. 2853/09, 17 January 2012.

1> Nowak v. Ukraine, no. 60846/10, 31 March 2011.

16 Bolat v. Russia, no. 14139/03, ECHR 2006-XI (extracts).
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Court held that these actions of the state officials infringed provisions of
Article 1 of Protocol No. 7 as the decision to expel the applicant had not been
taken in accordance with law. The lack of compliance with national law was a
reason of finding a breach of this provision of the Convention in a number of
other cases.!”

Absence of a violation of Article 1 of Protocol No. 7 is usually declared in
the admissibility stage. In a number of cases, '® the Court declared such
applications inadmissible due to failure to exhaust domestic remedies. The
case of Nagula v. Estonia'® may serve as an example. The applicant’s complaint
was manifestly ill-founded as in the course of the proceedings against Mr
Eduard Nagula, it was open to him to submit arguments against the

authorities’ refusal to extend his residence permit, but he failed to do so.

Right of appeal in criminal matters

Article 2 of Protocol No. 7 to the Convention recognises the right of
everyone convicted of a criminal offence by a tribunal to have his conviction
or sentence reviewed by a higher tribunal. Paragraph 2 of this Article
envisages three main exceptions to this right of review by a higher tribunal: 1)
for offences of a minor character, as prescribed by law; 2) in cases in which the
person concerned has been tried in the first instance by the highest tribunal,

for example by virtue of his or her special status as a minister, prosecutor or

17 Kaushal and Others v. Bulgaria, no. 1537/08, § 49, 2 September 2010; Ahmed v. Romania, no. 34621/03, 13
July 2010; Nolan and K. v. Russia, no. 2512/04, 12 February 2009; Lupsa v. Romania, no. 10337/04, ECHR
2006-VII.

8 Dilan Sadik Ali v. Norway (dec.), no. 22669/10, unpublished and Sergei Andreyev v. Estonia (dec.), no.
42987/09, unpublished.

19 Nagula v. Estonia (dec.), no. 39203/02, § 9, ECHR 2005-XII (extracts)
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other holder of high office, or because of the nature of the offence; 3) where
the person concerned was convicted following an appeal against acquittal.

As to the first exception, it should be noted, that when deciding whether
an offence is of a minor character or not, an important criterion is the
question of whether the offence is punishable by imprisonment.? If the
answer is “yes”, this provision will normally not be applicable.?! However,
there are also exceptions from this rule. In the case Putz v. Austria** the
Commission found an offence, whose penalty consisted of imprisonment for
a period not exceeding eight days, to be of a “minor character”.

In the case of Galstyan v. Armenia,*® the Court came to the opposite
conclusion. The applicant was sentenced to three days of detention.
However, the law, under which this sentence was imposed, prescribed up to
15 days of detention as a maximum penalty. The Court, therefore, considered
that a penalty of 15 days of imprisonment was sufficiently severe not to be
regarded as being of a “minor character” within the meaning of Article 2 § 2
of Protocol No. 7.%

Notion “criminal offence” has an autonomous meaning requiring
recourse to the case-law of the Court; domestic law on this point is not
decisive. In the case of Zhelyazkov v. Bulgaria,? the applicant submitted that
although he had been convicted under administrative law, the offence was

criminal within the meaning of Article 2 of Protocol No. 7 in view of its being

20 Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.

% Kakabadze and Others v. Georgia, no. 1484/07, § 97, 2 October 2012.

22 Putz v. Austria, no. 18892/91, Commission decision of 3 December 1993, DR 76-A, p. 51.

3 Galstyan v. Armenia, no. 26986/03, 15 November 2007.

2 Galstyan v. Armenia, no. 26986/03, § 124, 15 November 2007.

% Zhelyazkov v. Bulgaria, no. 11332/04, 9 October 2012.
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identical with the criminal offence of hooliganism. Moreover, it carried the
penalty of imprisonment. The Court agreed with the applicant and held that
there has been a breach of this Article.

Contracting states have a wide margin of appreciation in determining
how the rights secured by Article 2 of the Protocol will be exercised.?® In the
case of Krombach v. France the Court gave an approximate explanation:
“...the review by a higher court of a conviction or sentence may concern both
points of fact and points of law or be confined solely to points of law.
Furthermore, in certain countries, a defendant wishing to appeal may
sometimes be required to seek permission to do so. However, any restrictions
contained in domestic legislation on the right to a review mentioned in that
provision must, by analogy with the right of access to a court embodied in
Article 6 § 1 of the Convention, pursue a legitimate aim and not infringe the
very essence of that right.”?” The applicant in the present case alleged that it
was impossible to appeal to the court of cassation against a conviction by an
assize court after a trial in absentia, since Article 636 of the French Code of
Criminal Procedure precluded such appeals. Taking into account that he had
no possibility to have his conviction reviewed by a higher court, the Court
held that there had been a violation of Article 2 of Protocol No. 7 to the
Convention.

The Court found a violation of Article 2 of Protocol No. 7 in the case of
Galstyan v. Armenia®® because the review procedure prescribed by domestic

law did not provide a clear and accessible right to appeal as it lacked clearly-

26 HARRIS, D.J., O’'BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 749.
2T Krombach v. France, no. 29731/96, § 96, ECHR 2001-I1.
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defined procedures, time-limits and consistent application in practice.
Domestic law gave the power of review to the chairman of a superior court —
whether or not upon the individual’s request. In the Court’s opinion, such a
review possibility was not compatible with Article 2 of Protocol No. 7 to the
Convention.?

A similar situation existed also in Ukraine. In the case of Gurepka v.
Ukraine,*® the applicant alleged to possess no effective remedy against his
administrative arrest and detention. The extraordinary review procedure
prescribed by the Ukrainian Code of Administrative Offences could only be
initiated by a prosecutor or by a motion of the president of the higher court.
Given that this procedure was not directly accessible to a party to the
proceedings and did not depend on his or her motion and arguments, the
Court concluded that it was not a sufficiently effective remedy for
Convention purposes. In 2002 the Ukrainian parliament introduced changes
to the national legislation declining the procedure of an extraordinary
review.3!

Bulgaria also faced such difficulties. The Court found a violation of
Article 2 of Protocol No. 7 in a number of cases® due to the impossibility of
challenging a conviction under certain legal acts, in particular under the
1963 Decree on Combating Minor Hooliganism. In May 2011 the

Constitutional Court declared Article 7 of the 1963 Decree unconstitutional,

B Galstyan v. Armenia, no. 26986/03, 15 November 2007.

2 Galstyan v. Armenia, no. 26986/03, § 126, 15 November 2007.

% Gurepka v. Ukraine, no. 61406/00, & 58, 6 September 2005.

31 Agrotehservis v. Ukraine, no. 62608/00, & 46, 5 July 2005.

52 Stanchev v. Bulgaria, no. 8682/02, & 49, 1 October 2009; Kambourov v. Bulgaria (no. 2), no. 31001/02, § 27,
23 April 2009 and Zhelyazkov v. Bulgaria, no. 11332/04, § 43, 9 October 2012.
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and that in November 2011 that provision was subsequently amended with a
view to the Convention and the Court’s case-law.**

In the case of Kakabadze and Others v. Georgia,** the applicants were
members of the Equality Institute, a Georgian non-governmental
organisation. The case concerned their arrest and punishment by detention,
which was imposed as an administrative sanction for participating in a
demonstration. The applicants inter alia complained that that they had no
right of appeal against their conviction. The Court observed that the
situation in the present case was identical to those examined by the Court in
two landmark cases on the matter — Gurepka and Galstyan. Notably, in the
instant case as well, irrespective of the fact that the applicants’ appeal had
actually been examined by a judge of the Supreme Court, the extraordinary
review procedure contained in that domestic provision depended on the
domestic authorities’ discretionary power and lacked a clearly defined
procedure and time-limits, thus representing an ineffective remedy>® for the

purposes of Article 2 of Protocol No. 7.

Compensation for wrongful conviction
Generally, international law does not confer a right to compensation
upon individuals.*® Under international custom, this remains a prerogative of

states. The state responsible for an internationally wrongful act is under an

%% Zhelyazkov v. Bulgaria, no. 11332/04, § 45, 9 October 2012.

%Kakabadze and Others v. Georgia, no. 1484/07, 2 October 2012.

3% Hakobyan and Others v. Armenia, no. 34320/04, § 140, 10 April 2012.

6 HYBNEROVA, S. Odskodnéni v mezindrodnim pravu lidskych prav [Compensation in international law of
human rights]//Compensation in international law. Studies in International Law. No. 5 (28). Prague: Charles
University in Prague, 2013, p. 99 and FLIDROVA, E. Compensation of victims under international
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obligation to compensate another state for the damage caused thereby.?
Such compensation shall cover all financially assessable damage including
the loss of profits. In accordance with Article 34 of the Draft Articles on
Responsibility of States for Internationally Wrongful Acts,*® compensation is
seen as one of the forms of reparation. Pursuant to Article 41 of the
Convention, if the Court finds a violation, it may, if necessary, afford just
satisfaction to the injured party.*® Nonetheless, it is not an obligation of the
Court; consequently, there is no right to just satisfaction.’ It is unclear,
however, whether Article 3 of the Protocol No. 7 is an exception to this
general rule.

Article 3 provides that compensation shall be paid to a victim of a
miscarriage of justice under certain conditions. These conditions may be
summarized as follows: 1) when a person has been convicted of a criminal
offence by a final decision; 2) when his or her conviction has subsequently
been reversed, 3) when a person has been pardoned, on the ground that a
new or newly discovered facts show conclusively a miscarriage of justice.

However, there is no right to compensation under this provision, if it can be

agreements on human rights// Compensation in international law. Studies in International Law. No. 5 (28).
Prague: Charles University in Prague, 2013, p.109.

57 Article 36 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by
the International Law Commission at its fifty-third session, in 2001 // Yearbook of the International Law
Commission, 2001, vol. II (Part Two).

%8 Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by the International
Law Commission at its fifty-third session, in 2001 // Yearbook of the International Law Commission, 2001, vol.
IT (Part Two).

% The European Convention. URL: http://www.echr.coe.int/Documents/Convention ENG.pdf.

“ TYMOFEYEVA, A. and BLSTAKOVA, T. Just satisfaction under the European Convention on Human
Rights. // Compensation in international law. Studies in International Law. No. 5 (28). Prague: Charles
University in Prague, 2013, p.121.
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shown that the non-disclosure of the unknown fact in time was wholly or
partly attributable to the person convicted.*!

The issue of a “newly discovered fact” was analyzed by the Court in the
case of the Matveyev v. Russia.*” The case related to inability to seek
compensation for non-pecuniary damage following quashing of criminal
convictions. The applicant was convicted of forging a prepaid postal stamp to
send personal correspondence free of charge. Mr Matveyev was sentenced to
two years’ imprisonment, which he served. His conviction was later quashed
under the supervisory-review procedure. In the course of these proceedings a
domestic court found that the stamp used by the applicant was in fact invalid
under the relevant legislation. Therefore, it could not have been used to
obtain a profit unlawfully. The applicant made a successful claim for
compensation for pecuniary damage, but his claim for compensation for non-
pecuniary damage was dismissed as there was no provision in domestic law
at the time permitting such a claim to be made. In view of the absence of “a
new or newly discovered fact”, the Court held that the application is
incompatible ratione materiae with the provisions of the Convention within
the meaning of Article 35 § 3.

In the case of Poghosyan and Baghdasaryan v. Armenia,*® the first
applicant was awarded compensation in respect of lost earnings, but his
claim in respect of non-pecuniary damage was dismissed on the grounds no
such provision existed in the Civil Code. The Court observed that the purpose

of Article 3 of Protocol No. 7 was not merely to recover any pecuniary loss

41 HARRIS, D.J., O’'BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 750.
42 Matveyev v. Russia, no. 26601/02, 3 July 2008.
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caused by wrongful conviction but also to provide a person convicted as a
result of a miscarriage of justice with compensation for any non-pecuniary
damage such as distress, anxiety, inconvenience and loss of enjoyment of
life. As far as no such compensation had been available to the first applicant,
it concluded that there was a breach of this provision.

As it was said before, the United Kingdom is not a party to Protocol No.
7 to the Convention; however, the Grand Chamber judgment in the case of
Allen v. the United Kingdom** brought an important elucidation regarding the
right to compensation under Article 3 of Protocol No. 7. The case concerned
the refusal of compensation after the overturning of a criminal conviction
and was evaluated by the Court under Article 6 § 2 of the Convention
(presumption of innocence). The applicant was convicted of manslaughtering
her baby son on the basis of medical evidence that the boy’s injuries
amounted to “non-accidental head injury” (“NAHI”). On appeal she claimed
that new medical evidence suggested that the injuries could be attributed to
a cause other than NAHI. As a result the court of appeal quashed her
conviction. It noted that the new evidence might have affected the jury’s
decision to convict. The prosecution, however, did not apply for a re-trial
given that the applicant had already served her sentence. The applicant
lodged a claim for compensation, but her claim was refused given that there
was no miscarriage of justice. For the theory of the Convention law it is of
interest how the Court determined the relation between Article 6 and Article
3 of Protocol No. 7, being expressed in almost identical terms. It noted that

the two Articles are concerned with entirely different aspects of the criminal

4 Poghosyan and Baghdasaryan v. Armenia, no. 22999/06, ECHR 2012.
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process. On its opinion, there is no suggestion that Article 3 of Protocol No. 7
was intended to extend general guarantees similar to those contained in
Article 6 § 2 to a specific situation. With reference to Article 7 of Protocol No.
7, the Court reminded that all provisions of the Convention shall apply
accordingly, and “Article 3 of Protocol No. 7 cannot therefore be said to

constitute a form of lex specialis excluding the application of Article 6 § 2.7%°

Right not to be tried or punished twice

The principle ne bis in idem was known already in ancient times.* As it
stands in Article 4 of Protocol No. 7, the principle signifies that a person may
not, under the jurisdiction of the same state, be tried or punished again in
criminal proceedings for an offence for which he has already been finally
acquitted or convicted.*” International criminal courts* which adjudicated
upon the behavior of persons in the course of armed conflicts, have widely
applied said principle. Additionally, it should be noted that Article 4 may not
be subject to derogation under Article 15 of the Convention in time of war or
other public emergency threatening the life of the nation.*

Paragraph 2 of Article 4 of the Protocol envisages two main reasons for
the reopening of the case in accordance with the law to be possible: 1) if

there is evidence of new or newly discovered facts, or 2) if there has been a

4 Allen v. the United Kingdom [GC], no. 25424/09 [GC], ECHR 2013.

45 Allen v. the United Kingdom [GC], no. 25424/09 [GC], § 105, ECHR 2013.

4 OLIVER P., BOMBOIS T. « Ne bis in idem » en droit européen : un principe a plusieurs variantes //Journal
de droit européen, 20e année, n° 193 (nov. 2012), p. 266.

4 KMEC, J., KOSAR, D., KRATOCHVIL, J., BOBEK, M. Evropskd umluva o lidskych pravech. Komentaf.
1. vydani. Praha: C. H. Beck, 2012, p. 1408.

#¥JJRUSKOVA 1.  Aplikace zdsady ne bis in idem v trestnim pravu. URL:
https://is.muni.cz/th/52940/pravf r/APLIKACE ZASADY NE BIS IN_IDEM V_TRESTNIM PRAVU.txt.
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fundamental defect in the previous proceedings, which could affect the
outcome of the case.*®

The question of the “new or newly discovered facts” was subject to the
Court’s study in the case of the Nikitin v. Russia.’! It concerned the
supervisory review proceedings conducted after the final acquittal of the
applicant. The Court observed that the applicant was not “tried again” as the
supervisory review could be considered as a re-opening of a finally decided
criminal case on the grounds of new or newly discovered evidence, which was
in accordance with Article4 § 1 of Protocol No. 7.5 In the same case, the
Court furthermore dealt with the relation between this Article and Article 6
of the Convention in view of the fact that ne bis in idem is one of the fair trial
guarantees. The Court reiterated: “The mere fact that the institution of
supervisory review as applied in the present case was compatible with Article
4 of Protocol No. 7 is not, however, sufficient to establish compliance with
Article 6 of the Convention.”>3

The second exception envisaged in paragraph 2 of Article 4 of Protocol
No. 7 was a reason of founding no violation in the case of Margus v. Croatia.>*
The applicant was a member of the Croatian army. A first set of criminal
proceedings was brought against him in 1993 in connection with a number of

serious offences against civilians, including murder. Those proceedings were

4 Paragraph 33 of the Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.

0 HARRIS, D.]., O’'BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 751.

> Nikitin v. Russia, no. 50178/99, ECHR 2004-VIII.

> Fadin v. Russia, no. 58079/00, § 32, 27 July 2006.

55 Nikitin v. Russia, no. 50178/99, § 54, ECHR 2004-VIII and KMEC, J., KOSAR, D., KRATOCHVIL, J., BOBEK,
M. Evropska iumluva o lidskych pravech. Komentar. 1. vydani. Praha: C. H. Beck, 2012, p. 1408.

> Margus v. Croatia, no. 4455/10, 13 November 2012.
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terminated under an amnesty act. In 2007 the county court convicted him of
war crimes against the civilian population. The offences set out in the
applicant’s indictment in 1993 corresponded to those described in the county
court’s judgment in 2007. Judging this case, the Court took into account the
rule that granting an amnesty in respect of crimes against humanity, war
crimes and genocide is prohibited by international law. It concluded that the
grant of an amnesty to the applicant in respect of acts which had been
characterised as war crimes against the civilian population had amounted to

a fundamental defect in the proceedings within the meaning of the second

paragraph of Article 4 of Protocol No. 7, justifying the reopening of the
proceedings.

As a key judgment, the Grand Chamber case of Sergey Zolotukhin v.
Russia establishes the main rules in applying Article 4 of Protocol No. 7.°°
The Court reiterated that this Article contains three distinct guarantees and
provides that no one shall be 1) liable to be tried, 2) tried or 3) punished for
the same offence. The circumstances of the case may be summarized as
follows. Mr Zolotukhin was arrested for bringing his girlfriend into a military
compound without authorization. The local court convicted him of “minor
disorderly acts” under Article 158 of the Russian Code of Administrative
Offences and sentenced him to three days of detention. Subsequently,
criminal proceedings were brought against him in relation to the same
events. Although the applicant had eventually been acquitted, it made no
difference for the Court as the same offence was prosecuted twice. Therefore,

there has been a violation of Article 4 of Protocol No. 7.

5% Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.
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Autonomous meaning of the notion “criminal proceedings” in the
Convention may also include administrative procedures. In view of the
severity of the penalty (three days’ detention) in the case of Zolotukhin v.
Russia,>® the applicant’s administrative conviction fell within the ambit of a
“penal procedure” for the purposes of Article 4 of Protocol No. 7. The Court
applied this meaning also in the case of Khmel v. Russia.’” The applicant was
convicted of “persistent refusal to obey police orders” and “minor disorderly
acts” in administrative proceedings which are to be assimilated to “penal
procedure” within the autonomous Convention meaning of that term. After
his conviction had become final, criminal charges relating to the same set of
factual circumstances were brought against him and he was convicted again
in the proceedings that followed. Accordingly, Article 4 of Protocol No. 7 was
breached.

A great contribution of the judgment in the case of Zolotukhin v.
Russia®® amounted to determining the notion “same offence”. In its previous
practice, the Court had adopted a variety of different approaches, placing the
emphasis on identity of the facts irrespective of their legal characterisation,®
on the legal classification as the same set of facts could give rise to different
offences,®® or on the existence of essential elements common to both
offences.®! The final explanation given in the present case is that Article 4 of
Protocol No. 7 should be understood as prohibiting the prosecution or trial of

an individual for a second offence in so far as it arose from identical facts or

% Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.

7 Khmel v. Russia, no. 20383/04, § 63, 12 December 2013.

%8 Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.

* Gradingerv. Austria, 23 October 1995, Series A no. 328-C.

0 QOliveira v. Switzerland, 30 July 1998, Reports of Judgments and Decisions 1998-V.
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facts that were “substantially” the same as those underlying the first offence.
This guarantee comes into play when a new set of proceedings is instituted

after a previous acquittal or conviction has obtained the force of res judicata.

Equality between spouses

The last substantive provision of Protocol No. 7 provides for the
equality of rights and responsibilities of spouses as to marriage, during
marriage and in the event of its dissolution. This provision excludes the
period preceding marriage and does not apply to conditions of capacity to
enter into marriage provided by national law.*?

The rights and responsibilities of spouses under Article 5 of Protocol
No. 7 to the Convention are of a private law character; therefore, this article
does not apply to other fields of law, such as administrative, fiscal, criminal,
social, ecclesiastical or labour laws.®

With the member states being free to take necessary measures in the
interests of the child, they enjoy a wide margin of appreciation in the area of
child care. National courts are free to apply provisions of domestic law, if
they are not discriminatory in their nature.®* Non-consignment of a child to
the father’s care does not mean “anti-fathers” discrimination.®® A similar

approach is taken by the Court in cases concerning adoption.

¢! Franz Fischer v. Austria, no. 37950/97, 29 May 2001.

©2 HARRIS, D.J., O’BOYLE, M., BATES, E.P., BUCKLEY, C.M. Law of the European Convention on Human
Rights. — 2nd ed., Oxford; New York: Oxford University Press, 2009, p. 754.

¢ Paragraph 35 of the Explanatory Report to Protocol No. 7 to the Convention. URL:
http://conventions.coe.int/Treaty/EN/Reports/Html/117.htm.

 Josub Caras v. Romania, no. 7198/04, § 57, 27 July 2006.

% Marsdlek v. the Czech Republic, no. 8153/04, § 77, 4 April 2006.
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In the case of Chepelev v. Russia,®® relying on Article 5 of Protocol No. 7,
the applicant complained about the domestic authorities’ decision to allow
his daughter to be adopted without his consent. The Court noted that Mr
Chepelev had not seen his daughter since she was two years old, which is
more than three years before her adoption had been granted. On the other
hand, the adoptive father had close ties with the daughter of the applicant as
they had been living together for almost three years by the time she was
adopted. Moreover, the girl considered him to be her father. With regard to
that there had been no indication that the domestic authorities had
arbitrarily come to their decisions, the Court held unanimously that there
had been no infringement of Article 5 of Protocol No. 7.

The case of D.D. v. France®” concerned the exequatur of a foreign
unilateral divorce judgment. Though the case was finally struck out of the list
of cases of the Court, it set an example for possible violations of the Article.
In the present case it was noted that a decision which recognizes unilateral
repudiation by the husband without giving legal effect to any challenge by
the wife is contrary to the principle of equality between spouses on the
dissolution of a marriage, as recognized by Article 5 of Protocol No. 7 to the
Convention.®

The need to take into account the interest of children is also related to
the judgments and decisions under Articles 8 and 14 of the Convention. In a
number of cases where the Court found a violation of Article 8, it decided

that complaints under Article 5 of Protocol No. 7 of the Convention need not

6 Chepelev v. Russia, no. 58077/00, 26 July 2007.
7 D.D. v. France (striking out), no. 3/02, 8 November 2005.
% D.D. v. France (striking out), no. 3/02, & 27, 8 November 2005.
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be examined separately.® As for Article 14 (principle of non-discrimination),
the Court has repeatedly maintained that the distinction must be based on
an objective and reasonable justification. Nevertheless, applicants have to

prove that there has been discrimination, for example on grounds of sex.”™

The rights of legal persons under Protocol No. 7 to the Convention

In accordance with Article 7 of Protocol No. 7 the provisions of Article 1
to 6 of this Protocol shall be regarded as additional Articles to the
Convention. Right to individual petition pursuant to Article 34 of the
Convention is applicable to physical and legal persons. However, in the view
of the nature of the latter, it may not enjoy all the rights set forth in the
Convention. The title of Article 1 of Protocol No. 7 to the Convention
“Procedural safeguards relating to expulsion of aliens” for instance shows
that this provision cannot be violated in respect of business entities. It is
equally clear that legal persons are not able to conclude marriage.
Nevertheless, it remains ambiguous whether the criminal proceedings can be
instituted against legal entities.

For many years, the theory of criminal law denied the possibility of
corporate criminal liability. In some counties, such as Russia, Germany and
Turkey, this tradition is still alive. Nonetheless, criminal liability of legal
persons is currently implemented in forty one of forty seven Council of

Europe member states.”! The national law of the United Kingdom and the

 Kaplan v. Austria, no. 45983/99, § 37, 18 January 2007 and Reslovd v. the Czech Republic, no. 7550/04, § 68,
18 July 2006.

™ Marsdlek v. the Czech Republic, no. 8153/04, § 75, 4 April 2006.

" TYMOFEYEVA, A. Some guarantees regarding criminal proceedings applicable to non-governmental
organizations: Protocol no. 7 to the European convention on human rights// // Czech Yearbook of Public
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Netherlands envisaged corporate criminal liability in the first half of the 20"
century, but for the majority of the states this legal norm was adopted
around the turn of the millenium. Ukraine accepted such a liability of legal
persons only in 2013 by Law No. 314-VIIL,”?> which will come into force on 1
September 2014. Russia follows the Ukraine in this agenda, and the Russian
authorities already prepared a draft law on the subject similar to the
Ukrainian one.”

Taking into account all the above-mentioned, it is possible to conclude
that legal persons may enjoy the following guarantees under Protocol No. 7:
the right to appeal in criminal matters (Article 2), the right to compensation
for wrongful conviction (Article 3), and the right to not be tried or punished
twice (Article 4).

For the first time in the history of the Court, it held that there had been
a violation of the right of legal person under Protocol No. 7 in the case of
Grande Stevens and Others v. Italy’ on 4 March 2014. The applicants in the
present case were two Italian companies, Exor s.p.a. and Giovanni Agnelli &
C. s.a.s., their chairman (Gianluigi Gabetti), the authorised representative of
Giovanni Agnelli (Virgilio Marrone), and a lawyer the Agnelli group (Franzo
Grande Stevens) called together “the applicants”. The Court unanimously

ruled that there had been a violation of Article 4 of Protocol No. 7 in respect

and Private International Law (Ceska rocenka mezinarodniho prava verejného a soukromého, Vol. 4. —
Praha: Ceska spolecnost pro mezinarodni pravo), 2013, p. 160-161.

2 Law of Ukraine No. 314-VII of 23 May 2013 On changes to some legal acts of Ukraine. URL:
http://zakon4.rada.gov.ua/laws/show/314-18.

" Anexkcanap BactpeikuH: KoHbuckaius Kak Mepa HaKa3aHUSl SIBJISIETCS CaMoii [eliCTBEHHONM [yIst
NpenynpesxxaeHns KOppynuumn // Rossijskaja gazeta, 21 January 2014. URL:
http://www.rg.ru/2014/01/21/bastrykin.html.

™ Grande Stevens and Others v. Italy, nos. 18640/10, 18647/10, 18663/10, 18668/10 and 18698/10, 4 March
2014.
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of them. In addition, it required that the respondent state is to ensure that
the new criminal proceedings brought against the applicants, in violation of
Article 4 of Protocol No. 7, were closed as rapidly as possible. The case
concerned the issue of the administrative penalty imposed on them by the
Stock Exchange Commission and the criminal proceedings to which they are
currently subject after having been accused of market manipulation in the
context of a financial operation involving the car manufacturer FIAT. Since
the possible administrative fine amounted to 5 million Euros together with
the confiscation of goods, the Court came to conclusion that this sanction is
rather “criminal”.” Following the test of Zolotukhin, the Court held that this
Article does not allow prosecuting twice for the same offence.

Although this was the first case where the Court confirmed the
applicability of this provision to legal persons, such a hypothesis already
existed in the works of legal theorists.”® The issue under Article 2 of Protocol
No. 7 was previously raised by the applicants in the case of Siglfirdingur ehf v.
Iceland.” The applicant company complained of a violation of its right to
have its conviction or sentence reviewed by a higher tribunal, as it has not
been able to obtain a review by a superior court of the fine imposed. The
Court was not able to rule on the subject, because the parties reached a
friendly settlement agreement and the case was struck from the Court’s list.
A few other companies relied on this Article in their submissions, but the

Court declared their applications inadmissible on different reasons, such as

> Ibid., § 99.

6 OLIVER P., BOMBOIS T. « Ne bis in idem » en droit européen : un principe a plusieurs variantes //Journal
de droit européen, 20e année, n° 193 (nov. 2012), p. 268.

7 Siglfirdingur ehf v. Iceland (friendly settlement), No. 34142/96, 30 May 2000.
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no appearance of a breach,” or because the legal person did not take part in
the proceedings in question.”

As regards violation of Article 3 of Protocol no. 7 in respect of legal
persons, no judgment has held a breach of this provision yet. In the case of
Marpa Zeeland B.V. and Metal Welding B.V. v. the Netherlands,*® the Court
could have possibly reached such conclusion. However, Netherlands had not
ratified Protocol No. 7; therefore, the application was declared incompatible
ratione materiae with the provisions of the Convention.

The most frequently invoked article of Protocol No. 7 is Article 4, but,
as it was said, the first judgment declaring a violation of this provision in
respect of a business entity was taken in March 2014. Other applications
where the companies relied on this Article were dismissed by the Court.
Among the main reasons for dismissal are the non-exhaustion of domestic
remedies,® no appearance of a violation,®? that the legal person was not a
party to the proceedings,®® or the fact that the two offences were entirely

separate with different essential elements.3*

Conclusions: results after 30 years
The analysis of the substantial provisions of Protocol No. 7 to the
Convention shows that notwithstanding the fact that they are less known, the

rights envisaged by them are invoked by applicants in a quite considerable

8 000 Torgovyi Dom “Politeks” v. Russia of 3 July 2003, Application no. 72145/01 and Fortum Oil and Gas Oy
v. Finalnd (dec.) of 12 November 2002, Application No. 32559/96.

™ Falgest s.r.l. and Others v. Italy of 30 April 2013, Application No. 19029/11.

8 Marpa Zeeland B.V. and Metal Welding B.V. v. the Netherlands, No. 46300/99, ECHR 2004-X (extracts)

8L K.S. and K.S. AG v. Switzerland (dec.), No. 19117/91, 12 January 1994.

82 Saarekallas OU and Others v. Estonia (dec.), No. 11548/04, 15 May 2006.

8 Mihai Gdngd et Le Syndicat Indépendant Des Juristes De Roumanie v. Romania, No. 28906/09, 10 April 2012.
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number of applications. As a result, the practice of the Court on the subject
has become relatively extensive. Moreover, in line with the principle iura novit
curia, the Court decided to pronounce a violation of Article 1 of Protocol No. 7
even when the applicants did not rely on this provision. For 30 years of
existence of the Protocol the Court had a possibility to rule on each material
article of it.

Protocol No. 7 contains five main guarantees, which are 1) the right of
aliens to procedural guarantees in the event of expulsion from the territory of
a State (Article 1); 2) the right of a person convicted of a criminal offence to
have the conviction or sentence reviewed by a higher tribunal (Article 2); 3)
the right to compensation in the event of a miscarriage of justice (Article 3);
4)the right not to be tried or punished in criminal proceedings for an offence
which has already led to an acquittal or conviction (ne bis in idem) in Article 4
and 5) equality of rights and responsibilities as between spouses (Article 5).
These guarantees, however, do not apply to natural and legal persons to the
same extent.

In view of the status of business entities, they do not enjoy the rights set
forth in Articles 1 and 5 of Protocol No.7. Moreover, the case-law of the Court
in relation to legal persons is not extensive. The first judgment where the
Court found a violation of the provisions of Protocol No.7 in respect of legal
entity, was issued only in March 2014. This was the case of Grande Stevens and
Others v. Italy,®® where the Court recognized a breach of Article 4 of Protocol

No.7 to the Convention. Such a situation can be explained by the fact that the

84 Synnelius and Edsbergs Taxi ABv. Sweden (dec.), No. 44298/02, 17 June 2008.
8 Grande Stevens and Others v. Italy, nos. 18640/10, 18647/10, 18663/10, 18668/10 and 18698/10, 4 March
2014.
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institute of criminal liability of legal persons has come into being rather
recently. Many contracting parties adopted corresponding legislation only
after 2000. Therefore, not many applicants-legal persons had a chance to
lodge their complains with the Court. In addition, not all the Council of
Europe member states ratified this Protocol. The states with the longest
tradition of the corporate criminal liability are not the parties to the Protocol.
Furthermore, the legislation of not all the countries envisages a possibility of
corporate criminal liability. Russia, as the biggest country of the Council of

Europe, did not do so yet.
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YACTSD III. TPUBYHA MOJIOZBIX YUEHBIX

O TAMOJXEHHOM 3AKOHOJATEJIBCTBE BbETHAMA

HrveH Txu Txyu™

AHHOmMauus: 8 cmamoe UCCnedylomcs: MamorceHHoe 3aKOH00amenbCmao
BvemHama, u UMEHHO HOPMAMUBHO — NpPasosvie akmol, pezyaupyroujue
mamoxceHHbvle OMHOWEHUS; AHAUSUPYIOMCS. OCHOBHblE 3AKOHbI U NOO3AKOHHbIE
akmol 8 MAMOMCEHHOU cgepe; ONUCAHbI OCHOBHbIE NOJIOMCEHUS HACMOSULE20

MamoxceHHo20 3akoHodamenvcmaa Beemnama.

Knwueevle cnoea: mamoxceHHoe npaeo BbemHajvza, mamoxceHHoe
3aKOHOO0amenbCcmaeo BbemHajwa, Xapakmepucmuka mamoxceHHo20
BCZKOHOaame.HmeGCl, MAamMoMceHHble HOpMAMUBHO — nNpaeossle dKmsl, pOJib
HpClGlee}ZmeGCl BvemHama 6 obaacmu  MamoxeHHOz0 aeﬂa, akmel

MuHucmepcme 8 mamoxceHHoli cpepe, Inasroe TamoxceHHOE YnpasieHue.

CUSTOMS LEGISLATION OF VIETNAM

NGUYEN THI THUY™

" AcniupanTKa Kadeapsl MeXIyHapOIHOTo 1 eBporeiickoro mpasa BI'Y.
" Postgraduate student of the VSU’s chair of international and european law.
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Abstract. The article examines the customs legislation of Viet Nam, and is
normative—legal acts regulating custom relations; analyzes the basic laws and
regulations in the customs area; describes the main provisions of the customs

legislation of Viet Nam.

Keywords: customs law of Viet Nam, customs legislation of Viet Nam,
characteristic of the customs legislation, customs regulations — legal acts, the
role of Government in the field of customs, acts of ministries in the customs area,

General Department of customs.

TaMoOXeHHO€e 3aKOHOAATEe/JbCTBO — 3TO COBOKYITHOCTh HOPMATMBHBIX
aKTOB M  MEXAYHapOOHBIX  JOTOBOPOB, coOJIIoIeHe KOTOPBIX
obecrieunBaeTCsl TaMOXKEHHBIMMU CJIy>kOaMM B 00JIacTM BBO3a, BbIBO3a U
TPaH3MTa TOBAPOB M KOTOPbIe KaCalOTCSI B3MMaHMS TaMOXXE€HHbIX MOIUINH U
OpyTuxX cO0pOB MO0 OMpenessiioT Mepbl MO 3allpeTy, OrpaHUUYEHMI0 U
KOHTPOJIIO IepeMelleHsI TOBApOB uepe3 rocyJapCTBEHHbIE IPAHMIIbI.

Bo BreTHame mocsie gHSI mOHOTO ocBobokaeHusi CeBepa B 1954 romy
[IpaBuTenbcTBO  JleMoKpaTuueckoit  Pecmy6auku  BbeTHam — u3gasio
roctaHoBieHne N2 03 «O TaMOsKeHHbBIX mpaBuiaax» oT 27 despang 1960 r.!
[TocTaHOBIEHME YCTAaHOBUJIO TaMOXXeHHbIe QYHKIIMM U 3aJlauM, TaAMOXXeHHbIe
MpoLeIypbl, TAMOKEHHBII KOHTPOJIb, TAMOX€HHbIJI MOHUTOPUHI TOBApOB,

TPaHCIIOPTHBIX CPedCTBO 3KCIIOPTa M MMIIOPTaA.

! OdbuumanbHblil caitt I0puanyeckoit bubamorexn.-31eKTpoH. TecToBble maH., 2015. — Pexxum mocTyma:
http://thuvienphapluat.vn/ — 3ari. ¢ sKkpaHa. — 3. BeeTH.
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B HavasmbHOM mnepuome GOPMUPOBAHMS PBIHOYHOM SKOHOMUKMU,
XapaKTepu30BaBIIEMCSI HECTAOMIBHOCTbIO, OTCYTCTBMEM IIPAaBOBO¥ 6a3bl 110
CMEeXHBIM OTpacjsIM 3aKOHOJATEeIbCTBA, B YACTHOCTHM, OaHKOBCKOMY,
BAJIIOTHOMY, OIO[)KETHOMY, a TakKke OTCYTCTBMEM MPaKTUKMU PabOThI
TaMOK€HHbIX  OpraHOB,  ONpPaBAbIBAJIO  OTHeECEeHME  IPAKTUYECKUX
MEeXaHM3MOB  BeJeHMsI TaMOXEHHOTO Jeja Ha  [OJ3aKOHHBIA,
MIPeUMYIIeCTBEHHO BeJIOMCTBEHHBI YPOBEHb HOPMAaTUBHOTO
perynupoBaHus. UMeHHO 3T HOpMAaTMBHBIE aKThl, 3 He 3aKOHbI OTIPEeIesIOT
Ha CeTrOOHSIIHMUI [eHb IOPSA0K TaMOXeHHOro oOQopMaeHUs, CPOKU
HaXOXIeHMSI TOBApOB B Mpoliecce TaMOKeHHOro oopMeHNsI, TaMO>XXKeHHbIe
pPeXXMMbI, BOIIPOCHI YIIAThl TAMOXXEHHBIX IJIaTeKeA.

20 deBpana 1990 r. TocymapctBeHHblii CoBeT u3dal HOBOeE
IIOCTAaHOBJIeHMe? i 3aMeHbl ImocTaHoBieHus N2 03. HoBoe 1oCTaHOBJIEHME
orpenesisiyio OOHOBJIEHUSI O 3KOHOMMKe BbeTHaMa B TaMOXXeHHOi cdepe.
OHO YVyKas3pIBaJO TaMOKeHHble (YHKUMM, 3amauyy, OpraHu3alMOHHbIE
CTPYKTYPbl ¥ KOHIEHTPUPOBAJIO O IIpaBUaaX TaMOXEHHbIX MpoLenyp,
TaMOKEHHOTO  KOHTpPOJISI, TaMOXEHHOI0O MOHMTOPMHIa. 33 CTaTbu
TAMOKEHHOTO IIOCTAHOBJIEHUSI YCTAHABJMBAAM HOPMBI O TaMOXXE€HHBIX
rpoleaypax, TaMOKEeHHOM KOHTpPOJIe, TaMOKEHHOM MOHUTOPUHIE TOBAapOB,
b6araxka ¥ TPaHCIIOPTHBIX CPEACTB 3KCIIOpTa M uMMOOpTa. TamMoskeHHOe
noctaHoBjeHue ot 20 deBpanss 1990 r. saBageTcss BakKHOM OCHOBHOI
IIpaBOBOJi 6a30i1 B TOCYIapCTBEHHOM YIIpaBJeHUM O TaMokHe. OHO ChIrpajio
Ba)KHENMIIIYIO POJb B TAMOXEHHOM YIIpaBJI€HUU, CO30AI0 IOJIOXUTEIbHbIe

YCJIIOBMSA B 3alIUTE M PA3BUTUM BHYTPEHHEI'O IIPpOMU3BOACTBA U B YBEJIMYEHUN

2 HryeH [IpIk BuHb. TaMOKeHHasI MPOIAYpa B SKCIIOPTE ¥ MMITOPTE TOBApOB: yuebHMUK. — XaHoii, 2003r., c.
11
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IIOXOJ0B TOCYIapCTBEHHOTO OI0Ji’KeTa, aKTUMBHO BO3[IEiCTBOBAJIO Ha cdepy
BHEIIIHE3KOHOMMYECKUX CBSI3€IA.

Ins  obecrnieuenuss mnocraHoBienus CoBeT MHMHUCTPOB (majee
IIpaBuTenbCcTBeHHBIN CoBeT) U3maj rmocraHosaeHue N2171 ot 27 mag 1991 r.°
BMeECTe C IIpaBUaMy O TAMOKEHHBIX MPOLielypax ¥ TaMOKeHHBIX COOpax.

Oxnako mocie usganust Koncruryuun 1992 roga* u ero tpe6oBanoch
IIPUBECTU B COOTBETCTBME C INOJIUTUKOM Pa3BUTUS BHEIIHEIKOHOMMYECKOTO
CcBSI3M rocymapctBa. [lpyrasg 1poGjiemMa 3akiaioyasach B MCIOJTHEHUU
MeXXIYHApOIHbIX JTOTOBOPOB 00 VIIPOIIEHUM TaMOXeHHbBIX IIPOIenyp,
KOTOpbIe BbeTHaM moamnucail.

[To stum npuumHam 29 uions 2001 roga HammonanbHbiM CobOpaHuem
CPB 6b11 npuHaT TaMoskeHHbI 3aKOH®. 3aKOH BCTYIMI B CUIY ¢ 1 sHBaps
2002 roga.

19 mast 2005 HaumonanbHoe CobpaHue MPUHSI 3aKOH O BHECEHUU
M3MEeHEeHMII M JOIOJHEeHMIT B paAnd cTaTbeii TamoskeHHOro 3akoHa®. DToT
3aKOH yCTaHaBJIMBAeT IOHATHME "TaMOXXeHHOU Tepputopumn’. TamoskeHHas
tepputopus CPB BK/ouaeT B ce6s1 paiioHbl, HAXOASIIMECS Ha TEPPUTOPUN
Commanuctmuueckoit Pecryonuky BbeTHam; paioHbl, HaxXOASIIMecs B
VCKJIIOUUTEJIbHOM 35KOHOMMUYecKoi 30He CPB ¥ Ha KOHTMHEHTaJbHOM

menbde CPB 1MCKyCCTBEHHbIE OCTPOBA, YCTAHOBKM U COOpPYXeHWUSI Haf,

5 Oduumanbublii caitt IOpuanyeckoit BuOIMOTEKN.-DIeKTPOH. TeCcToBble AaH., 2015. — Pexkum mocTyrma:
http://thuvienphapluat.vn/ — 3ari. ¢ sKkpaHa. — 3. BeeTH.

4 OdunnanpHpiii caiit OTuecTBeHHOTO (GpoHTa BheTHama.-DJaeKTpOH. TecToBble maH., 2015, — Pexkum
Ioctyma: http://www.mattran.org.vn/ — 3arJ. ¢ 9KkpaHa. — 513. BbeTH.

> TamoskeHHbI Kogekc CPB ot 29.06.2001r. N229/2001/QH10 (mpuust Haunonansasiv Cobpanmem CPB).//
OduunanbHblii MHTepHeT-mopTan Munuctepcrsa Octuuymu CPB.-DiekTpoH. TecToBble naH., 2015. —
Pesxxum goctyna: http://moj.gov.vn/ — 3ari. ¢ s3kpaHa. — 53. BbeTH./AHTII.

¢ OduumanbHblii MHTEpHET-TopTan Munucrepcra IOctumuy CPB.-D1eKTpoH. TecToBble maH., 2015. —
Pesxxum goctyna: http://moj.gov.vn/ — 3ari. ¢ s3kpaHa. — 53. BbeTH./AHTII.
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koTopbiMmu CPB  ocymiecTBisseT OPUCOAUKLMIO B  COOTBETCTBUM  C
3aKoHozmaTtenbcTBOM CPB.

Ons  peanmusanuyu TamoxkeHHOro 3akoHa IIpaBUTeNbCTBO WM3OaeT
rioctraHoBjeHne N2 154 or 15 mekabpst 2005 r. «O KOHKPETHBIX MpaBuIax
HEKOTOpPbIX CTaTbeil TamMoXeHHOro 3aKOHa B TaMOXXEHHBIX IIPOLieaypax,
KOHTpOJIe, TaMOXEHHOM MOHUTOPUHIe»'. MMHMUCTEpPCTBO (GUHAHCOB U
'maBHoe TamokeHHOe VYrmpaBieHue CPB Toxe uM30al0T HEKOTOpbIe
LMPKY/ISIPbI, peleHns®.

B CPB k TamoskeHHOMY 3aKoHY B 2014 rogy ObLa MIPUHSATHI IOIPaBKA’,
KOTOpbIe BCTynuiu B cuity 1 ssuBapst 2015 ropa.

TamoxkxeHHOoe 3akoHogaTtenbcTBO CPB cocroutr wmu3 TamMoXeHHOro
3aKOHA M MPUHSTHIX B COOTBETCTBUM C HUM MHBIX 3aKOHOB U ITOJ3aKOHHBIX
akToB. B HacTosdllee BpeMs TaMOXKeHHOe 3aKOoHoaaTeabCcTBO CPB
BK/IIOUaeTcs: B ce6si: a) TamoskenHsili Kopekc, 6) Kommepuecknit Kogexc!®
(OH peryampyet OesTe/IbHOCTb MEeXIYHAaPOAHOM KYIUIM — MPOAA’KM TOBApOB,
B TOM UMCJIe 3KCIIOPT, MMIIOPT, BPeMEeHHbII BBO3 [JISI pPEI3KCIopTa U
BpPeMeHHbI BbIBO3 [IJISI pEMMIIOPTA, lepeayua SKCIIOPTa; U OesITe/IbHOCTb 110

MOPYYEHMIO U TIOJYYEHMIO TOPYUEeHMs IKCIIOpPTa M MMIIOPTAa), B) 3aKOH 00

T OduimanbHblil MHTepHeT-TIOpTaT MuHMcTepcTBa H0cTtuuym CPB.-Dn1ekTpoH. TecToBble maH., 2015. —
Pesxxum poctyna: http://moj.gov.vn/ — 3ari. ¢ s3kpaHa. — 513. BbeTH./AHTII.

8 Hryen bk BuHb. TaMOKeHHasI MPOLAYpa B SKCIIOPTE ¥ MMITOPTE TOBapoOB: yuebHMUK. — XaHoii, 2003r., c.
15

9 Odwuimanbublii caitfT TamMoXHM BbeTHama. — DJIeKTPOH. TecToBble maH., 2015, — Pexkum mocTyma:
http://www.customs.gov.vn/ — 3arJ. ¢ 9KpaHa. — 513. BbeTH./AHTIJL.

10 OuumanbHblii MHTepHeT-TIOpTaT MunucrepcrBa IOctunuy CPB.-J/1eKTpoH. TecToBble maH., 2015. —
Pesxxum goctyna: http://moj.gov.vn/ — 3ari. ¢ s3kpaHa. — 53. BbeTH./AHTII.
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Hajiore sKcmoptra ¥ wumnoptra oT 14 wuioHs 2005 romal', r) 3akoH o
ynpasjaeHuy Hajorom 2006 roga’?.

TaMo>keHHBIII 3aKOH ompejesisieT OCHOBbI TaMOXXeHHOro Aeia B CPB u
HalpaB/ieH Ha 3alUTy 35KOHOMMYECKOTO CyBepeHUTEeTa UM 3KOHOMMUUYECKO
6e30MacHOCTM, aKTUBU3ALIMIO CBSI3€ii BbETHAMCKOM KOHOMMKM C MUPOBBIM
XO03SI/ICTBOM, oOOecrieueHue 3alluUThl IIpaB TpPaKAaH, XO3SIMCTBYIOIINUX
CYOBEKTOB U rOCYIapCTBEHHBIX OPraHOB U COOJII0IeHME MMM 00sS13aHHOCTEN B
cepe TaMOKEHHOTO Jea.

TamoxkeHHbIit  3akOH CPB  cocraBisier  MpaBOBYKO  OCHOBY
BHEIITHESKOHOMMYECKOI AesITe/IbHOCTU M OpraHM3aluy TaMOXXEeHHOTO Aeja B
CPB, peanbHO COMMKAIONIMII OTEUECTBEHHOE 3aKOHOATEeIbCTBO C MMUPOBOIA
TIPAKTUKO.

HoBbiit TamoykeHHbIV 3aKOH, BCTYNUBINMIA B cuy 1 saBapst 2015 ropa,
MMeeT OOJIbIIIOE 3HAaueHMe B HacTosmeir curyauuu. OH  SBASeTCs
KOMILJIEKCHBIMM OOHOBJIEHMSIMM TaMOKE€HHOJ IesITeJIbHOCTU IJISI CO3IaHMs
YCIIOBUSI TIPMMEHEHMSI COBPEMEHHBbIX TaMOKE€HHbIX yIIpaBJIeHU B
COOTBETCTBUU C MEXIYHAPOAHOM IIPAaKTUKOWM; OJjs 3allUTbl MHTEPECOB
CyBepeHUTeTa U TOCYyJAApCTBEHHOJ 0e30I1acHOCTM; OH CII0OCOOCTBYET
IIPUBJIeYEHUIO MHOCTPaHHBIX VHBECTULIU " MTOBBIIIEHUIO
KOHKYPEHTOCIIOCOOHOCTM BHYTPEHHUX U MEXIYHAPOIHbIX KOMITAHMIA;
CIIOCOOCTBYET SKOHOMMUYECKOMY POCTY.

Baxkubie conepkaHus TamokeHHoro 3akoHa 2014 mpencTaBisIIOT

coboii: TpuMeHeHMe, OO0BeKThl NPUMEHEHMS; TaMOXE€HHYI0 ITOJUTUKY;

1 OdunmanbHblil cailT MuuucrepcTBa IIpombInuieHHOCTH UM ToproBiau CPB.-DJeKTpoH. TecTOBbie IaH.,
2015. — Pexkum focTyta: http:/Www.moit.gov.vn/ — 3ari. ¢ skpaHa. — 513. BbeTH./AHII.

yi p
12 Opmmmanpubli MHTEpHET-TIOpTan IlpaBurenbcTBa CPB.-DieKTpoH. TecToBble maH., 2015. — Pexum
nmoctymna: http://www.chinhphu.vn/ — — 3ari. ¢ skpaHa. — 3. BbeTH./AHTJL.
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MPUHIUIIBI  TIPUMEHMMbIEe  MEeXIYHapOIHble  JTOTOBOPbI,  OOBIUHBIE
MeXIyHapOoaHble MPAKTUKM, CBSI3aHHbIe C TaMOKHeN; MeXIyHapOogHOe
COTPYAHUYECTBO B 00JIaCTM TaMOKEHHOIO [ejia; pabouyio 30HY TaMOXXHMU;
MOJIepHM3allMI0  TaMOXXEHHOI  aIMMHUCTpalMM;  KOOPAMHALMIO B
TaMOXEHHOM Jejle; KOHTPOJIb 3a OCYIIeCTBJI€HMEM TaMOXEHHOTO
3aKOHOJATe/JbCTBA, 3allpellleHHble TaMOXXeHHble aKTbl; QYHKIUU U
TaMOKEHHYI0O OpPraHmu3alio; TaMOXKEHHYIO IIPOLieaypy, PeKUM KOHTPOJIS,
TaMOKeHHbBI/I HaJ30p; OPraHM30BaHHbLIA COOpP, HAJIOT U JPYrMe TOXOIbI
9KCIIOpTa M MMIIOPTa TOBAapoOB; O0OpHOY C KOHTpabaHmOi M He3aKOHHO
IepeBO3KOJ TOBApOB uepe3 TpaHMIly; TaMOXeHHYI MHMoOpMaluioo u
CTAaTUCTUKY IKCIIOPTA U MMIIOPTA TOBAPOB; TOCYIAapPCTBEHHOE TaMOKEHHOe
yIIpaBJIeHNeE.

B TamokeHHOe 3aKOHOAaTebCTBO CPB BXOOAT U Apyrue 3aKOHbI, B TOM
WIM VHOW CTelNeHU, pPeryjaupymline TaMOKeHHO-IIPaBOBble OTHOIIEHMS.
KoMmieKCHbI/ XapaKTep TaMOKeHHBIX ITPaBOOTHOIIEHUI 0O0YC/IOB/IMBAET
JICTIOJIb30BaHME B KaueCcTBe MCTOYHMKOB TaMOXEHHOTO 3aKOHOAATeJbCTBA
IIPAaBOBBIX HOPM, COJepXallMXCS B 3aKOHOAATeJbHBIX aKTax psiia MHBIX
oTpac/ieli BbETHAMCKOIO IIpaBa: aIMMHMCTPATUBHOIO, TpPakIaHCKOIO,
YTroJIOBHOTO, GQMHAHCOBOI'0, TPYAOBOT0, 36 MeJIbHOTO, U AP..

TaMoOXeHHbIe OTHOIIIEHUS MOTYT peryjMpoBaTbCsl TaKke yKasamMu
[Ipencenarensi, IIOCTAaHOBJAeHMSIMM IIpaBUTeNbCTBA, LUPKYyISIpaMM U
penieHMsIMM MuHMUCTepcTBa GMHAHCOB, U APYyrMX MUHUCTEPCTB rocyaapcTBa
" pelieHMsIMM [T1TaBHOTO TaMOKEHHOTO yIIPaBJI€HMS.

[TpaBuTtenibcTBO CPB OCyI1eCcTB/ISIET HOPMOTBOPUYECKYIO IeSTeJIbHOCTD B
006y1aCTV TaMOKeHHOro jneja. OHO M3JaeT IO 3TMM BOIIpocaM pa3jinMdyHbIe

HOPMATMBHBIE dKTbl, YTBEPXIOAET Ppa3JIMUHbIC IIPpABWJIA U APYIMe BUIbl daKTOB

199



B JaHHOV cdepe. HopMaTUMBHBIM SIBJSIIOTCSI, HampuMep, IOCTAHOBJIEHNE
[IpaBuTenbcTBa «O KnaccudumKammum TOBAPOB AJ1s1 SKcnopTa u umnopTa» 2003
r.1%, «O 1osokeHuu IJis ONpeiesIeHUsT TaMOKEHHOJ CTOMMOCTM 9KCITOPTHBIX
M MMIIOPTHBIX TOBapoB» OT 16 Mmapta 2007 1.4, «O6 3/JIeKTpPOHHOM
TaMOXX€HHOM O(QOpPMJEHUM TOPrOBHBIX SKCIIOPTHBIX U MMIOPTHBIX
ToBapoB»'® m «O TmocTaBke, [100bIYe, IMepepaboTKe, MCII0Jb30BAHNUN
MHoOpMalLMm 0 maccaxupax nepep BXoA0M BO BbeTHaM yepe3 aBUaALIMIO» OT
09 ampens 2011 r.!, «O mpaBuaax reorpad@uueckux paiioHOB TaMOK€HHOI
IeITeIbHOCTM M OTBETCTBEHHOCTM B KOOpPAMHALMM, IIpenoTBpalleHUn
KOHTpabaHbl, He3aKOHHO TPAaHCIIOPTUPOBKM TOBApPOB uepe3 rpaHMUIlbl» OT
02 suBapst 2015 1.7

MunucrepctBo ¢uHaHcoB CPB wu3gailoT HeKOTOpble BakHbIe
LIUPKYISApbI, pemenus. Hampumep, uupkynsasp N2 74 «O pyKoOBOACTBaxX O
TaMOKEHHBIX MpOoleaypax, KOHTPOJie, TAMOXEHHOM MOHMUTOPUHIE, HaJore
9KCIIOPTa U UMIIOPTA, YIIPABJIEHUM HAJIOTOM TOBAapOB 3KCIIOPTA U MMIIOPTa»
ot 20 ampens 2009 r.!® ; mupkynsap N2 222 «O pyKOBOJCTBE 3JI€KTPOHHBIX
TaMOKEHHBIX IpoLenyp» ot 25 Hosbpsa 2009 r.'%; nupkyasp N2 128 2013 roga
«O TaMOXEeHHbBIX Mpoleaypax, MHCIEKIUM U HaO30pe, 3KCIOPTHOM U

I/IMHOpTHOIL/'[ InoninHe M VIIpaBJ€HMM HaJOTroOM OJjisd OSKCIIOPTHBIX M

3 OduumanbHblii MHTepHeT-TIopTan MunucrepcrBa IOctunuy CPB.-J/1eKTpoH. TecToBble maH., 2015. —
Pesxxum goctyna: http://moj.gov.vn/ — 3ari. ¢ s3kpaHa. — 53. BbeTH./AHTII.

4 Oduimanbuplii MHTepHeT-mIopTan TamoskeHHoro Otmena mpoBuHUMM JIao Kaii.-DJIeKTpOH. TecToBbIe
nmaH., 2015. — Pesxum moctyma: http://laocai.gov.vn/ — 3ari. ¢ s3kpaHa. — 513. BbeTH.

> OduumanpHblii MHTEpHET-IOpTAN Munucrepcrsa ®unancos CPB.-JyekTpoH. TecToBble maH., 2015. —
Pesxxum goctyna: http://www.mof.gov.vn/ — 3ari. ¢ akpaHa. — 53. BbeTH./AHIIL.

16 OduumanbHblii MHTEpHeT-TIOpTaT MunucrepcrBa IOctunuy CPB.-J/1eKTpoH. TecToBble maH., 2015. —
Pesxxum poctyna: http://moj.gov.vn/ — 3ari. ¢ s3kpaHa. — 513. BbeTH./AHTII.

7 OdpuumanbHblil caitt I0puauyeckoit bubmmorekn.-31eKTpoH. TecToBble maH., 2015. — Pexxum mocTyma:
http://thuvienphapluat.vn/ — 3ari. ¢ sKkpaHa. — 3. BeeTH.

8 Oduunmanbubii caitT TaMoXKHM BbeTHama. — ODJIEKTPOH. TecTOBble maH., 2015, — Pexmm mocTyma:
http://www.customs.gov.vn/ — 3arJ. ¢ 9KpaHa. — 513. BbeTH./AHTIJL.
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MMIIOPTHBIX TOBapoB»?®; mupkymasap N2 22/2014 «O pyKOBOICTBE
TaMOK€HHbIX TMpOLeAyp TP MCIOJb30BAHUM 3IJIEKTPOHHOM CUCTEMBI
VNACCS»; umpkynasap N2 156/2011 «O cmmcke ToBapoB BbeTHama mjs
9KCIIOpTa U MMMOOpTa»; HUPKYIsIp N2164/2013 «O6 tapudax sKcropra u
MMIIOPTa, JbIOTHBIX Tapudax»?!; mupkyaap N2162/2011 «O6 JIbroTHBIX
MMITOPTHBIX Tapudax»*? u T..

MMHUCTEPCTBO TPOMBIILJIEHHOCTM ¥  TOPrOBJIM, MUWHUCTEPCTBO
TPaHCIIOPTa, MMHUCTEPCTBO CEJIbCKOTO XO3S/CTBA U Pa3BUTUS CEIbCKUX
paliOHOB, MMHMCTEPCTBO 3IpaBOOXpaHEeHMS, MMUHUCTEPCTBO HAYKU U
TEeXHOJIOTUM M3IAI0T MHOTO aKTOB B 00JIaCTV PEeryJupoBaHMs TaMOKEHHOTO
nesna.

IToCcTOSTHHBIN KomMmurer HaumoHasnpbHOrO Cobpanus usgaer
TIOCTAaHOBJIEHUS U Pe30JII0LMI0 O TaMOKHe. B uX uuciie: roctaHoBieHne N2
42 «O camM0060pOHEe B OTHOIIEHUM MMIIOPTa MHOCTPAHHBIX TOBApOB BO
BretHaMm» ot 25 masg 2005 r., mocraHoBiieHue N2 41 «O HauboJsblIeM
6/IarONpPUSITCTBOBAHUM M HAllMOHAJIbHOM peXMMe B MeXKIYHapOIHOI
Toprosye» oT 25 mag 2005 1., pesomouus N2 977 «O6 Bblgaue 3KCIOPTHIX
MOLIJIMH II0 KaTeropuy HajaoroobjaraeMbix TOBapHbIX TPYIII UM CTaBKU
HaJiora JIJIs KayKI0¥ ToBapHOJi Ipymiibl» OT 13 meka6pst 2005 .

['maBHOe TaMokeHHOe YmpaBiieHue SIBJISIETCSI OpraHOM MuHMCTepCTBa
(b1HAHCOB, BBIMOJHSET QYHKIMM KOHCYJAbTUPOBAHMS M IIOMOILIY MMUHUCTpPA

d)MHaHCOB B TOCYOJapCTBEHHOM VIIpaBJIE€HUIM O TaMOXXHE. OHO Takxke u3gaeT

9 OdpuumanbHblii MHTepHeT-TiopTan IIpaButenbctBa CPB.-DyeKTpoH. TecToBble maH., 2015. — Pexkum
nmoctymna: http://www.chinhphu.vn/ — — 3ar. ¢ skpaHa. — 3. BbeTH./AHTJL.

0 Oduumanpubii caiit Tamoxuu BbeTHama. — DJIeKTPOH. TecToBble maH., 2015, — Pexkum mocTyma:
http://www.customs.gov.vn/ — 3arJ. ¢ 9KpaHa. — 513. BbeTH./AHTIJL.

% OdpuumanpHbli cait LleHTpanbHO 6a3bl HOPMATMBHO-IIPABOBbIX akTOB CPB. — DJIeKTPOH. TE€CTOBbIE
nmaH., 2015, — Pesxum mocTtymna: http://vbpl.vn — 3ari. c skpaHa. — 3. BeeTH.

2 http://vndoc.com.
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MHOTO pellleHMii B TaMoXeHHOi1 cdepe. Hanumep pemenme N21171/QD-
TCHQ «O mpaBmiax mpoliecca TaMOXXEHHBIX MpPOLenyp IOJs SKCIIopTa U
MMIIOPTa TOPTOBBIX TOBapoB» OT 15 mioHst 2008r. OTO peleHMUe 3aMeHUIIO
pemenne N2874/Qb-TCHQ ot 15 mast 2006r. u pemntenne N21951/QD-TCHQ
oT 19 nekabps 2002r.; pemenne N2928/QDb-TCHQ «O mpoliecce ympaBaeHUsI
VMIIOPTHBIM ChIpbeM [JIsSI ITPOM3BOJICTBA SKCIIOPTHBIX TOBApOB» OT 25 masi
2006r.; u op.

Takum 06pasom, B HACTOsIIlee BpeMsl TaMOKeHHOe 3aKOHOIATeIbCTBO
CPB perynupyeT OTHOIIEHMS B 006JaCTV TaMOXXEHHOIO Jeja, B TOM YMCJIe
OTHOIIIEHMSI TI0 YCTAHOBJIEHMIO TIOpSIAKA [epeMelleHuss TOBapoB U
TPAHCIOPTHBIX CPEOCTB Uepe3 TaMOXKEHHYI TpaHully, OTHOIIEeHMS,
BO3HMKAWIIMe B IIpollecce TaMOXeHHOTO O(OpMJIeHUSI M TaMOXXEHHOTro
KOHTPOJISI, 00XKaJOBaHMS aKTOB, HeicTBUiI (6e3meiicTBUSI) TaMOKeHHBIX
OpPraHoOB U UX OOJDKHOCTHBIX JIUIL, @ TaK’Ke OTHOILIEHMS M0 YCTAaHOBJIEHUIO U
IIPMMEHEHMI0 TaMOXEeHHBIX pEeXMMOB, VYCTAHOBJIEHMIO, BBEOEHUID WU

B3MMAaHMIO TAMOYXeHHBIX IIJIaTeXKe.
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EBPOITEICKII1 COBET

CUHbAPU [IETPO™

AHHOmMauus. Boeicwuii noaumuueckuii opz2aH Eeponeticko2o cor3a,
cocmosawuli u3 2a1ae 20cyoapcme u npasumenscme cmpau-uneHos EC. Unenamu
Esponelickozo cosema siensiomcs makxce ez2o IIpedcedamens, usbupaemsiii Ha
2,5 200a, u npedcedamenv Espokomuccuu. boin co3dan 8 1952 2. kaxk OcoOulii
cogem muHucmpos 8 pamkax Esponetickozo o6sedurenus yeas u cmanu. Ynerom
Esponetickozo Cosema sasasemca makxe Ilpeaudenm Egponetickoti Komuccuu.
Esponetickuii Cosem 8cezda 0Obln 8biculeli NOAUMUUECKOU UHCMAHYUell
Esponeiickozo Corw3a, a nocine pamugpuxkayuu JluccaboHckozo 002080pa

npuobpen ouyuanbHolli cCmamyc e2o uHcmumyma.

Knwoueevie cnoea: Esponelickuti Cosem, Eeponetickuii  Coto3,
Esponapnamenm, Komuccuss Esponetickozo Cot3a, Cosem Egponeticko2o
Coi3a, CuemHass nanama, Axmwl Egponeiickozo cosema, IIpedcedamens
Cosema, I'eHepanvHblli cekpemaps, JluccaboHckuii dozosop, Eeponeiickuii Cyod,

TI'onocosanus ¢ KGCUZLI(leL{LlpOGaHHblM 0O0JILLUUHCMBOM.

EUROPEAN COUNCIL

PETRO SINJARI™*

" Maructp Kadeapsl MesKIYHAPOIHOTO 1 eBporeiickoro mpasa BI'Y.
" Master-student of the VSU.
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Abstract. The highest political body of the European Union, composed of
the heads of states and governments of EU member states. Members of the
European Council is also its President, elected for 2.5 years, and the European
Commission president. Was established in 1952 as a special Council of Ministers
in the framework of the European Coal and Steel Community. Member of the
European Council is also the President of the European Commission. The
European Council has always been the highest political body of the European
Union, and after the ratification of the Lisbon Treaty has acquired the official

status of its institutions.

Keywords: European Council, European Union, European Parliament,
European Commission, Council of the European Union, European Court of
Auditors, Acts of the European Council, President of the Council, The Secretary
General, The Lisbon Treaty, European Court of Justice, Qualified Majority

Voting.

B 1mepBble TMepuonbl CyllecTBOBaHMS EBporieiickoro coobiiecTBa
O0nbIIMHCTBO pelieHuii CoBeTa TpebOBa/IM eAMHOTIACHOTO pelleHus.
[TocTerieHHO Bce OoJblliee MpUMeHeHMUe IpPUoOpeTaeT CIOCO0 MPUHITHUS
pelieHMit KBaIMPUIMPOBAHHBIM OOJBIIMHCTBOM TOJOCOB. [Ipu 3TOM
KaXIOMY TOCYLApCTBY IIPUHALJIEXUT OIpeneléHHOe YNCIO0 TOJI0COB B
3aBUCUMOCTM OT €ro HacejleHMsI M 3KOHOMMUYECKOro noreHuuana. B 1973 r.
Komurer 60pbobl 3a CoenmHeHHbie IltaTbl EBpombl, Bo3riasisembiit JK.

MOHHe, C 0OeJIbI0 YCKOpPpEHMA MHTErpaliMOHHOI'O IIpoLecCa (KOTOprVI
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HAaxXOOWJICS B Ty IIOPY B HEKOTOPOW CTarHamuu, «3acToe») MpenaosKui
co3matb B EC ellle oAMH pPYKOBOZSILMII OpraH B COCTaBe IIE€PBbIX JIMI]
roCy1apCTB-4YJI€HOB. HasBaTb ero  Ipezariojarajaoch «BpemeHHoe
eBpoIieiickoe IpaBUTENbCTBO». IIpoekt K. MoHHe ObUI C 3HTY3Ma3MOM
NpUHAT (0COOEHHO OOJBIIYI0 TIOANEPKKY OH TOAYUYMJI CO CTOPOHBI
pykoBogutenen @panuum u OPI' XK. Ilomnuay u I. [Imupara). OmHako
MpeaJIOKeHHbII BapMaHT Ha3BaHMUSI ObLT  OTKJIOHEH (OTYaCTM W3-3a
COTIPOTMBJIEHMSI OPUTAHCKOTO MPaBUTENbCTBA, HO B OCHOBHOM IIOTOMY, UTO
OHO He OTBeYasj0 peaJlbHOMY CTaTyCy JaHHOro opraHa). Tak, B 1974 r. 6bL1
co3naH EBpormeickuii coBeT OOMH M3 BaKHEMIIMUX OpraHoB EBporieiickoro
Coro3a , KOTOpPbIV He ciaefyeT OTOXIEeCTBJAATbL ¢ CoBeToMm EBporieiickoro
Coro3a rjaBHBIM 3aKOHOZATeJbHbIM MHCTUTYTOM, paBHO Kak u ¢ CoBeToM
EBpOIIbI CaMOCTOSITE/IbHOM MEXIYHAapOAHO! opraHmusanuein. MecTto B
cucteme opraHoB EBpomnerickoro Corwo3a. I'JTaBHBIM MCTOYHMKOM ITPaBOBOIO
cratyca EBporeiickoro coBera siBisiercs Jorosop o EBpormeiickom Corose, B
CT. 4 KOTOpPOro 3aKpemnjeHbl ero coctaB, (QYHKUUM, MOPSIAOK pabOThl U
OTYETHOCTMU Iepe EBporapjiaMeHTOM .

IlaHHasT CTaThsl COOEPXKUTCS B IIepBOM pasjejie ydpeauTeabHOTO
noroopa Coro3a, paclpoOCTpPaHSIIOIIECI Ha BCe €ero CTPYKTYpHbIe
KOMITOHEHTbI (oropbl). COOTBETCTBEHHO EBpOIeicKuii COBET BbICTYIIaeT KakK
oprad  EBpomerickoro Cow3a B 1ieJilOM, OXBaTbIBAIOIMI  CBOeN
oesTebHOCThIO Cpa3y BCe TpuU OIOpPbl. OTUM OH OTJIMYAeTCsS OT
paccMOoTpeHHbIX Bbille EBpomapinamenrta, CoBera, Komwuccum, Cyma wu
CyeTHOJV IajnaThl, KOTOpPble B IMEPBYK Ouyepedb MHCTUTYTbI EBpomenckux
coobuiecTB (T.e. MepBOI OmMOphbl) M Jmib 3ateM (¢ 1993 r.) mpu3HaHBI

PYKOBOASAIIMMHA OpraHaMm OJjisi BCETO Coro3a. CornacHo BbIIJ.I@YHOMHHYTOVI
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ct. 4 «EBpomerickuit coBer pnmaer Col03y MOOYIUTE/NbHbIE VMITYJIbCHI,
HeoOXOmMMbIe [IJiT €ro pasBUTUSI, M OIpeessieT O0OIIue IMOJIUTHUUYECKHe
OPUEHTUPBI» .

AxTbl EBporeiickoro coBeta He MMeIOT 00s3aTebHON IOPUAUYECKO
CUJIbl TIO9TOMY [AaHHBI OpraH He OTHOCUTCS K YUCIY WHCTUTYTOB
EBpomneiickoro Corsa. BmecTe ¢ TeM B CUy CBOEro «BBICOKOTO» COCTaBa
TepBbie JIMIla TOCYAapCTB WieHOB M riaBa Komwmccum EBporieiickuii coBeT
OKa3bIBaeT OUYeHb OOJIbIIIOE BO3MENCTBME HA IOJUTUYECKUIA KypC
EBpormerickoro Cow3a B 1eJIOM U BCeX €ro CTpaH B OTHEJIbHOCTM.
EBpormeiickuii cOBeT SBJSIETCS TIpekXae BCEro BBICIHIMM OpPraHOM
TOJIMTUYECKOM KOOpAuHAnuy Ha ypoBHe EBpormeiickoro Cow3a M B 3TOM
KauyeCcTBe OH HANOMMHAaeT aHAJIOTMUHbIe OpraHbl Halleil cTpaHbl: CoBeT
®epepauym ObiBaiero CCCP (B cocrtaBe IIpesumeHTa ¥ IJIaB COIO3HBIX
pecry6MK) M HeJaBHO BOCCO3IaHHBIN ['ocymapcTBeHHbI coBeT Poccum (B
cocraBe IIpe3uaenta PO u pykoBoauTenei rocygapCcTs U rocygapCTBeHHbIX
obpa3oBaHMii cyobekTOB Poccuiickoit demepamum). MecToOHAXOXKIEHMEM
EBpomneiickoro coeta ¢ 2003 r. gBaseTcs r. bproccenb. [Jo 3TOTO OH 3acealt
Ha TeppUTOPUM TOCYAapCTB-WIEHOB, 3aHMMawmmux noct IIpemcemartess
Cosera EBpomnerickoro Coro3a. I'JlaBHBIM MCTOYHMKOM IIPaBOBOTO CTaTyca
EBpormeiickoro coseta siBasercs Jlorosop o Espomeiickom Corose, B CT. 4
KOTOPOTO 3aKpeIlIeHbl ero cocTaB, PYHKIIMM, TOPSITOK pabOThI M OTUETHOCTU
nepen EBpomapiaMeHTOM. EBpomnelicKuii coBeT caMblit «He(OpMaabHbIN»
oprad EBpormerickoro Cowsa. Y Hero HeT CTPYKTYPHbBIX MMOApa3ae/ieHuin u

COOGCTBEHHOTO dllllapaTa, YeTKUX IIpaBUJI IIpOLEeaYypbI, Bad)MKCI/IpOBaHHbIX B

'Kamkuu C.10., Kaquunuenko I1.A., YetBepukos A.O. Beemenne B rmpaBo EBpomeiickoro Coio3a: yueOHUK. —
M., 2010.
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yupeauTeabHbIX JOTOBOpPax, BHYTPEHHEM perjiaMmeHTe U T.[I. B cooTBeTCTBUMU
¢ yrnoMmuHaBuierica Boime cT. 4 JJoroBopa o Espomeiickom Corose
EBpomneiickuii coBeT paboTaeT B CECCMOHHOM IIOpsIAKe, T.e. He SBJISIETCS
TIOCTOSIHHO [EeMCTBYIOIIMM OpPraHOM (UTO BIIOJIHE €CTECTBEHHO W3-3a €ro
cocTtaBa). ExkerogHO mMpoOBOIATCS KaK MMHMMYM ABe ceccuu EBpomeiickoro
coBeTa, XOTS Ha IpaKTUKe WUX OOBIYHO Oosblie. B ImociegHue Trombl
YCTAaHOBWJIACh Tpaguliusl IPOBOAUTH II0 UeTbipe ceccum EBpormeiickoro
CoBeTa B roj: ABe B IIePBOM CeMeCTpe U CTOJIbKO ke BO BTOpOM. Bce oHM
paccMaTpUBAIOTCS KaK ouyepenHbie (T.e. IIaHUPYIOTCS 3apaHee). Coer EC
sBysieTcsl popyMoOM, B KOTOPOM COBMeCTHO ¢ EBpomelickuMm IapjaMeHTOM
YTBEPKOATCS TMpaBoBble akTbl EC, M mnpeacTaBuUTeNM CTPaH-YYaACTHUI]
3alIMIIAI0OT CBOM HallMOHa/JbHble MHTepechl. B 3Tux dopymax mocTuraercs
KOMITPOMMCC MexXay uHTepecamyu Bcero EC M OTAe/NbHBIX CTPaH YYaCTHMII,
KOTOpble Hepeako cwibHO omanuawTcsi. CoBer EC KoopauHupyet
3KOHOMMYECKYI0 MOJUTUKY TrocymapcTB-wieHOB. CoBer EC ompegmesnser u
peanusyeT OOIIYI0 BHEIIHEIO IOJUTUKY U MOAUTUKY O6e3omacHocTu EC, Ha
OCHOBE PYKOBOJSIIVX MPUHIIMIIOB, YCTAHOBJIE€HHBIX EBPOMECKMM COBETOM.
Cosetr EC 3akimouaeT MexgyHaponaHble coriaiienus mexay EC u apyrumu
roCyJapCTBaMyM WIM MEXIyHapOOHBIMM OpraHmusauusmMu, ot umenu EC2.
CoBer EC Takke KOOpAMHMUpYET [OENCTBUSI TOCYAApPCTB-YYaCTHUL U
MIpUHMMAEeT Mepbl B 00JIaCTUM TOJULIUM U CyIAeOHOTO COTPYAHMUYECTBA IIO
yrojsioBHbIM Jeniam. CoBer EC wm EBpormeiickmii mapjaMeHT IPUHMMAET
o6romket EC. Bruioth mo Hauana 90-x rogoB Coset EC gB/s/ICSd eIMHCTBEHHOIM

3aKOHozarenbHOM uHCTUTYIMeln EC. B HacToOgmmMii MOMEHT CUTyalus

2 [paBo EBpormeiickoro Coro3a: yue6Hoe nmocobue / C. 10. Kamkun, A. O. YeTBepuKoB, I1. A. KamvHuueHKO 1
ap. — M.: IIpocmekT, 2011.
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nsMmenusnacb Coser EC TeCcHO coTpyaHuuaeT ¢ EBponeiickum mmapjaMeHTOM B
MPUHSATUM  OOJIBIIMHCTBA pelleHuit. B  3aBUCMMOCTM OT BOIIPOCOB,
BK/IIOUEHHBIX B [TOBECTKY AHSI, MOKHO pa3de/JUThb pa3andHble KOHQUTrypaumumn
Coserta EC: CoBer mo ob6bmiuM Bompocam, CoBeT MHOCTpaHHBIX Aes, CoBeT
9KOHOMMKM U (puHaHCcOB, COoBeT IOCTULIMM U BHYTpeHHUX men, CoBeT Mo
oenaM 3aHSITOCTM, COLIMAJIbHOWM TMOJUTUKM, 3APaBOOXpPaHEHMS M II0 Aejiam
notpeburesneit, CoBeT MO KOHKYPEHTOCIOCOOHOCTM (BHYTPEHHMUI PBIHOK,
MIPOMBIIJIEHHOCTb, Hay4YHble MCCaedOBaHMsS M KocMoc), CoBeT Mo menam
TPaHCIOPTAa, TeJIEKOMMYHMKALIMIT U SHepreTuku, COBET 110 AejiaM CeJIbCKOTro
X0387icTBa U pbibooBCcTBa, COBET OKpysKaloleii cpenbl, CoBeT 06pa3oBaHMsl,
MoJIoAexu, KyabTypbl u crnopra. Kaxpaeii muHuctp B CoBer EC
VIIOJIJHOMOYEH TIIpeJCTaB/sITh CBOE MPABUTENbCTBO. MHBIMM ClI0BaMu,
MOAMCh MUHUCTPA 3TO IMOAIIMCH BCEro mpaBuTeabCcTBa. K ToMy ke, KayKa bl
MMHMCTP HECET OTBETCTBEHHOCTbD Iepes EBporeiickumM mapiaMeHTOM CBOei
CTpaHbl ¥ €€ TpaxmaHaMu. OITO oOecIleuMBaeT JIeMOKPATUUECKYIO
3aKOHHOCTh MpuHATbIX CoBetom EC pemenuit. [Iass obecrieueHUs
sdhdexkTuBHOCTM paboThl CoBera EC Kaxmasg cTpaHa ydYacTHMIIA, B
ovyepemTHOM IOPSIIKE, HAa IIeCTh MeCsIieB IIpUMHMMAeT Ha cebsl 00s13aHHOCTH
npencenarensi Cosera EC. TocymapcTBo, IpencenaTeibCcTBylomee B EC
(majee — mpe3uAeHTypa) MUrpaeT CYyIIeCTBEHHYIO pPOJb B OpraHuU3aluu
paboThl MHCTUTYIMM, B YACTHOCTHM, B COHEMCTBUM 3aKOHOMATEIbHBIX U
MOJIMTUYECKUX pelleHuit. IIpe3muaeHTypa OTBevaeT 3a OpraHM3alui u
PYKOBOJICTBO BCeX 3acelaHMii, B TOM uMCIe MHOTMX paboumx rpyIil. B
CJIyyae OCTPBIX MOJUTUUECKUX KPU3MCOB M MHBIX MPOo6JeM, 3aTparmBarouimnx

BCe CTpaHbl COIOB&, BO3MOJXHO IIpOoBedeHVie BHeOoudepedHbIX ceccuit (TaK
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6bu10, Hampumep, B 1992 1., Korma HacejgeHue J[laHMM OTKa3aoCh
patuduiponats JloroBop o EBponeiickom Corose)s.

B pamkax EC EBpormelickuii COBET 00OCYXZaeT IIpeCcTaBAeHHbIN
Komuccuer NpoOeKT «IJaBHbIX OPUEHTUPOB 3KOHOMMUYECKON MOJUTUKN». B
OKOHYAaTeJIbHOM BUJe 3TOT JOKYMEHT IpuHumaet yke CoBeT EBpoIieiickoro
Coro3a. Ta ke cxema MPUHSITHUS pellleHUs, B IPUHINUIIE, TeliCTBYeT B cdepe
TOJIMTUKU 3aHSATOCTU: EBpOmenickuii CoBeT eXerogHo paccMaTpuBaeT
cocrossHue 3aHsaTocT B EC, mocie yero Coser EBpormeiickoro Corwsa 1mo
npenaokeHmnio Komuccnun paspabaTbiBaeT COOTBETCTBYIOIIE OPUEHTUPbI».*

EBporieiickuii COBeT yIOJHOMOYEH MPUHMMATD pellleHMe O CO30aHUU
«0011eii o6opoHbl» CoI03a, KOTOpPOE [JISI BCTYIJIEHUSI B CUJTy HYKIAETCST B
patudukanuu rocygapcrsaMmu-uieHamu (ct. 17 JoroBopa o EBpormeiickom
Coro3e).MMHMCTpPBI M MHbBIE NO/DKHOCTHBIE JINIIA TOCygapCTBa-mpencenaTesns
pykoBoAsIT pabotoit 3acemanHuit CoBera Eporeiickoro Coio3a U ero
BCIIOMOTaTe/IbHbIX OPraHoOB.

[Tpencenarenb CoseTa TaKkKe BBICTYIIAET oI MaTbHBIM
npencraButeneM Epporeiickoro Coio3a B 1eJIoM II0 BOIlpocaM oOIeit
BHEIIIHEeN IIOMUTUKM M TIOJUTUKM OesomacHOCTHU. IIpencemaTenio B ero
paboTe IlIOMOraeT ceKpeTapuMaT M ero rjaBa — Ha3Hauaemblii CoBeTOM
I'eHepasnbHbBIN cekpeTapb CoBeTa — BbICOKMII IIpeCcTaBUTENb 10 BOIIPOCAM
o01Ieii BHeIIHe! NOJUTUKMU M TIOJUTUKM OesoracHocTU. ['eHepaabHbIN
ceKpeTapb Ha HbIHEIIHMII MOMEHT BO3IJIaB/seT (opMupyembie ceiiuac
BOOpYKeHHble cuabl EBpomnbl. B cTrpykrype CoBeTa QYHKIMOHUPYET

MHOXECTBO pPa3JMYHbIX KOMMUTETOB, COCTOAIIMX M3 OO/DKHOCTHBIX JINI]

SApTémoB B.A. EBporieiickast MHTerpaiusi: MICTOPUSI M COBPEMEHHOCTh: KOHCIIEKT Jiekiuii / B.A.ApTémoB. —
Boponex: N3n-Bo BI'Y, 1999.
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rocynapctB-uneHoB EC. Hawmbosee BaxkHblli cpeayu Hux — Komwurer
TIOCTOSIHHBIX MpeactaBuTtesieli. OH BKIKOYAeT PYKOBOAMUTENEN ITOCTOSTHHBIX
rpefcTaBuTeNieil rocymapcTs-wieHoB npu Esponeiickom Cow3e (Min ux
samecturesnein).” B cucreme mHcTUTYTOB EBpomeiickoro Cormwsa CoBer —
HOCUTEe/b, TMpeXae BCero 3aKOHOAATeJbHOW  BJAaCTU, IIPUHUMAET
CaMOCTOSIT€JIbHO WM COBMeCTHO ¢ EBpomnapjiaMeHTOM perjiaMeHThI,
OUPEKTUBbI M [Apyrue TIipaBoBble akTbhl. CoBeT TakkKe pacroJjaraer
MOJIHOMOUMSIMM B cepe MUCIIOJHUTENIbHON BJIACTH, B YaCTHOCTU, MOXET B
orpelle/leHHBbIX CJy4yasiX HajJaraTh IITpadbl Ha TrocygapcTBa-wieHbl. K
BefeHM0 CoBeTa OTHECEHO 3aK/IUYeHMe MeXAYHapOOHbIX OOTOBOPOB OT
nmeHu EBporneiickux coobiiectB 1 Coro3a, a Takke IMIPUHITHE OPYTUX Mep B
pamMkax oOOIIeit BHEIIHe} TIOJMUTUKM U  TIOJUTUKMA  Oe30ITacHOCTMH.
[IpencenaTtenbcTBO B CoBeTe MMHUCTPOB OCYLIECTBJISIETCSI TOCydapCTBaMM-
yneHamu EC B mopsiake, eauHorjaacHo ormpenensemMoM CoBeToM (OOBIYHO
poTanusi IPOUCXOOUT I10 IIPUHIIUITY OOJIbIIIOE — Majioe TOoCyIapCTBO,
OCHOBATe/Jib — HOBBIVA WieH U T. O.). Poramusi mpoucxoguTt pa3 B IIeCTb
MecsieB. B CoBeT BXOIOST MUHUCTPBI MHOCTPAHHBIX AeJ rOCyaapCTB-4JI€eHOB
EBporerickoro cor3a. OgHaKo moJiyunsia pasBuTue rpakTuka cosbiba CoBera
B COCTaBe MHbBIX, OTpPaCJeBbIX MMHUCTPOB: 3SKOHOMMKM U (DMHAHCOB,
IOCTULIMU U BHYTPEHHUX [ eI, CeJIbCKOTO X03sicTBa U T. 1. Pemenns Cosera
MMEKT OOMHAKOBYI0 CUJy BHE 3aBUCUMMOCTU OT KOHKPETHOrO COCTaBa,
npuHsBIIero pemeHue. CoBeT Mo OOIIMM BOMpPOCaM 3aHMMAaeTCs Haubosiee
BaKHBIMM U3 BOIIPOCOB, BXOASIIMX B KOMIleTeHI[M0 CoBeTa, OH COCTOUT U3

27 MMUHMCTPOB MHOCTPAHHBIX [eJl TOCyJapCTB WIEHOB. JKOHOMMKA U

‘BBemenue B mpaBo EBpomeiickoro Coto3a: yue6Hoe mmocobue / mop pen. C.J0. Kamkuua. — M.: Dkemo, 2005.
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duuaHcel (Ecofin): CoCTOUT M3 MMHUCTPOB II0 3KOHOMMKE U (uUHAHCAM
cTpaH-uaeHoB EC.°

Oxkpyxatomjasa cpega: CoOCTOUT U3 MUHUCTPOB I10 OXpaHe OKpYyKarolien
cpenibl, KOTOpble BCTpevaloTcsl MpuMmepHO 4 pasa B romy. O6pasoBaHue,
MOJIOZIEXD U KyJIbTypa: COCTOUT M3 MUHUCTPOB 10 00pa30BaHMIO, MOJIOMIEXKMA
U KyJbTYpbl, KOTOpble BCTpedarwTcs 3 — 4 pasza B ropay. Ilogroroska
BOIIPOCOB, N0 paccMmorpeHusi ux B Cosere EC, Bemercas B Kommurerax
TTOCTOSIHHBIX MpeJicTaBuUTesel 1 pabounx rpymnmnax. B o6cy:kaeHnm BOIIPOCOB
B pabouMx IpyMIlax y4acTBYIOT 3KCIIEPThI IeHTPAIbHBIX aAMUHUCTPAIIUI U
MpeCTaBUTENbCTB, cTpaH-uaeHoB EC. B pabounux rpymax Bce mpeioskeHusI
IIPOXOMSAT  TINATEJbHYIO TIpOBepKy, M B KomMwurer MNOCTOSHHBIX
TpeACcTaBuUTeNell MepenarTCs JIMIIb Te BOMPOChI, O KOTOPBIX HE IOCTULIMU
enuHoOraacus B pabounx rpymmnax. CorsiacoBaHHble BOIIPOCHI, KaK IPaBUJIO,
He paccmarpuBaroTcsi KomMuTeToOM IIOCTOSIHHBIX MpencTaBuTesnein. K3
KomureTra IOCTOSHHBIX IIpenCTaBUTeslell Ha CIlelMaJbHOe pacCMOTpeHue
CoBeTOM MepexomsT JIMIIb BOMPOCHI, OCTaBIINECS OTKPBLITbIMU B Komurere
TIOCTOSAHHBIX MpexcTtaButesiein. C Touku 3peHusi CoBeTa IIaBHbLIN YIIOP B
Tpoliecce MPUHSITHUS pellleHn i Ae/laeTcsl Ha IMTOJIrOTOBKE BOIIPOCOB B pabounx
rpyIax. B Hux rpencraBuTe M CTpaH UYJIEHOB, €CTeCTBEHHO, NEeMCTBYIOT B
paMKax IIOJITHOMOYMI, TIpefoCTaBIeHHbIXx wux MuHuctpamu. B Cosere
TpeAcTaBJeH OAMH MMHUCTP M3 KaXOOro rocymapcTBa-ujeHa. Ymcio
ros10coB wieHoB CoBeTa 3aBUCUT OT padMepa U SKOHOMMYECKOrO 3HAaYeHUS

CTpaHBI. Hpouenypbl rojsocoBanus B Cosete EBpOHef/'[CKOI‘O COI03a OITMCaHbI

*Iorosop o EBpomeiickom Coro3e. KonconmauposauHbii Bepeust / Pen-koin.: 10.A Bopko, B.I' [lleMAaTeHKOB,
H.}0.KaBemnukos. -M.: UnTtepauanekt, 2001.
*bupiokoB IT.H. MexxgyHapoHoe rpaBo: yueoHuk / I1.H Bupiokos. — M.,2013.
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noroBopamyu EBpomeiickoro coio3a. Cam CoBer EC Obl1 co3maH
MaacTpUXTCKMM JOTOBOPOM. ’

[Tpouenypsol rOJIOCOBaHMSI ripeTeprienun M3MeHeHUs "n3-3a
AMCTepIamMcKoro 1orosopa, Huliiikoro n1orosopa, a Takke MeskayHapOIHbIX
IOTOBOPOB, MO KOTOPBIM HOBbIe 4jeHbl NpucoegnHsuimch K EC. CorysacHO
JInccaboOHCKOMY JTIOTOBOPY, KOTOPBIM BCTYyNMI B meiicTBue 1 mexabpst 2009,
ripouenypsl ronocoBanus Cosera EC B ouepenHoit pas usmenarcs B 2014.C 1
Host6pst 2004 gmejicTByeT mpolieaypa ToOJIOCOBaHMSI coracHO Huiikomy
morosopy. B CoBeT BXOIAT 27 4j1leHOB — IO OJHOMY OT Kaxkmou ctpaHbl EC.
PemieHuss 1O HEKOTOPbIM BOIIPOCAM MOTYT OBbITh TMPUHSTHI TOJbKO
eIMHOrAacHO. K HMM OTHOCSITCSI BOIIPOChI OOOPOHBI, MEXKIYHAPOIHOI
MOJUTUKY, HaJOrOB, a TaKXKe COBMECTHOI pabOThl HaIMOHAJIbHBIX
MIPaBOOXPAHUTE/IbHBIX OPTAaHOB U CyAeOHbBIX cucTeM. ITpocTeiilie BOIPOCHI
pelralTcs MPOCThIM 6oJbIIMHCTBOM ujieHoB CoBerta (cTpan EC):. A mis
OOJIbIIIElI YacTM BOIIPOCOB CYIIECTBYeT [JOBOJIBHO CJIOXKHAasi cxXeMa
«TOJIOCOBAHMS C KBaAMPUIIMPOBAHHBIM OOJbIIMHCTBOM» (aHI/I. Qualified
Majority Voting), npu KOTOpo¥ pa3HbIM u4jeHaM CoBeTa IMPUIIMCHIBAETCS
pa3Hoe KOJIMYeCTBO TOJI0COB, B 3aBUCUMMOCTU OT HacejeHMus CTpaHbl,
KOTOPYIO OHM MpeaCTaBJISIIOT.

JIccabOHCKMIT TOroBOp, KOTOPBIM BCTymma B cwiny 1 mexkabpst 2009,
U3MeHsIeT CXeMy rojiocoBaHus, HaumHasg ¢ 2014. JloroBop ympasgHSeT
HBIHEIIHIOI0 CXeMy, MpU KOTOPOJ KOJMUYECTBO TojoCcOoB uwieHOB CoBera
TOJIbKO KOCBEHHO 3aBUCUT OT HaceJeHMus CTpaH, KOTOPBbIX OHMU

ImpeaCcTaBJIAgIOT. CornacHo HOBOI1 cxeme, KBaJII/I(bI/ILH/IpOBaHHbIM

" BuprokoB M.M. EBpomneiickuit Coro3 1o u mociie JInccaboHCKOTro sorosopa. — M., 2010.
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OOJIBIIIMHCTBOM OyAeT CUMTAThCSI: He MeHee 55% (B HeKOTOPbIX ciIydassx 72%)
yneHoB Coera EC, mpencraBagoniux He MeHee 14 cTpaH u He MeHee 65%
Hacenenus EC, «3a»; uiau He 601ee 4 ueHoB CoBeTta EC «IpoTUB».

B kauecTtBe aysbTepHaTMBbI JIMccaboHcKoit cxembl, B 2007 Ilosbina
npemyioxkmaa Metoqn I[leHpoysa, COrJIaCHO KOTOPOMY KOJIMYECTBO T'OJIOCOB
yneHa CoBera EC 6yeT mponopiiMoHaabHO KBaApaTHOMY KOPHIO HaceJeHUsI
CTpaHbl, KOTOPYIO OH mpeacTasisier. Yexusi mopgepxkana MpenoskeHue
[Tonpuin; rogasiswilee uncao nmpounx crpad EC He nmoamepskasio 3Ty Cxemy
rojiocoBaHmus. HMIIIICKMIT OOTOBOp OO HEKOTOPOiI CTeleHM pacuiupsieT
BO3MOSKHOCTM TIPUHSITUSI pelleHUs] KBaIMUIMPOBAHHBIM OOIbIIMHCTBOM.
CyiiecTByeT COMCOK 27 YCJIOBUM, MO KOTOPBIM IIPUHIIMIT €OVHOITIACHOI'O
MIPUHSTUS pellleHui i MOXeT ObITb ITOJHOCThIO MJIM YaCTMUYHO 3aMeHeH
MIPUHIIUIIOM I'0JIOCOBaHMSI KBaIUMULIMPOBAHHBIM OOJbIIMHCTBOM. HUIIIICKIIA
OOTOBOp MpeoyCMaTpUBaeT CYIIeCTBeHHble WM3MEHeHMUsI B IIPUHIMUIIAX
TIPUHSTUST pellleHui i O pacliMpeHuM COTpyaHMYecTBa Mexay crpaHamu EC
(T.e. mepenaue nmpaBa NpUHATUA pelieHUn MHCTUTYTaM EC). MuHMUManibHOe
YMCJIO TOJIOCOB rocymapcTB-wieHOB Coro03a, TpeOyeMbIX [IJiSI TPUHSTUS
pelieHMs O paCIIMpPeHUM COTPYAHMUUECTBA, Tellepb PaBHSIETCS BOCbMU, TOTAa
kKak [loroBop o EC mpepycmaTpuBaeT, UTO /ISl IIOJOOHBIX pelieHU
HEOOXOIMMO IIOJYUUTh OOJIBIIMHCTBO T'OJIOCOB IOCYIapCTB-ueHOB. Takum
00pa3oM, MMHMMAJbHOE UMCJIO TOJOCOB TOCYHapCTB, HEOOXOomumoe [jisi
pacupeHus: COTPYAHMYECTBA, CHU3IUTCSA CO BCTyrieHMeM B CO3 HOBBIX
CTpaH MeHee YeM [0 OJHOI TpeTUu TOJ0COB (KaK ObLIO IIpeosKeHO

Komuccueit).  CroenmanabHble — IOJTHOMOYMSI [0 YPETyJIMPOBAHUIO

SEppormeiickuit Coo3 Ha mopore XXI Beka: BbIOOp cTparermu passutus. / Ilom pen. 10.A. Bopko, O.B.
Byropunoii. — M.: 3autopuan YPCC, 2001.
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MOJIMTUYECKMX PpasHOrJacuii IpemycMarpuBaer cT. 23 JloroBopa O
EBpomeiickom Corwse. B pamkax OBIIb pgnag axkroB, kotopbie CoBer
EBpormeiickoro Coio3a MpUMHMUMAET KBaIMPUIIMPOBAHHBIM OOJBIIMHCTBOM,
roCcyapCTBa-wieHbl A0 CUX IOP COXPAHSIIOT BO3MOXXHOCTb MCIIOJIb30BaTh
IpaBO BETO, CCbLIASICb Ha «Ba)kKHbIe ¥ YETKO OMNpenejieHHble IIPUUYMHbBI»
HallMOHAJIbHOM MOAUTUKU (CT. 23 [loroBopa o EBpomneiickom Corse). B atom
coyyae CoBeT MOKeT TMepenarb CIIOPHBIA BOIIPOC Ha pacCMOTpeHUe
EBpOIIeiickoMy COBEeTYy, KOTOPBIA AOJ/DKEH IIPUHSTH pelleHVe Ha OCHOBe
eIMHOIIacKs (Ha MpaKTuKe KOHCeHCycom).’

HekoTopbie ITOJITHOMOYMS MO YPEeryJiMpoOBaHUIO CIIOPHBIX CUTYyalUit
naHbl EBporeiickoMy cOBeTy M B 00jacTM MexaHu3Ma IPOIBUHYTOTO
corpygHuuectBa (ct. 40 a loroBopa o EBporeiickom Coro3e), T.e. B ciiydyae
oeJlerupoBaHMS  4YaCTblO  TOCYOapCTB-uieHOB  mHcTuUTyram  Corosa
IOMOJHUTEIbHOM KoMIeTeHIuu. 1°

He 6ynmyun oTHeceH K umciay MHCTUTyTOB Coto3a, EBporieiickuit coBer,
KaK y’Ke 0OTMeva/ioch B Hauasie naparpada, He u3gaeT HOpMaTUBHBIX aKTOB U
OPYyTUX HOPUAMUYECKM 00sS3aTebHBIX pelleHuit. ITo o0muii hopmManabHbIi
utor paborsl EBpomeiickoro coBeTra. JlaHHBI OpraH IO CIIEIMaJIbHBIM
BOIIPOCaM M3JaeT TaKKe pe30JIIoLUuM U Oekiapauuu. Hanpumep, o uroram
ceccunm B CrokrosbMe 23,24 mapta 2001 r. EBporeiickuii coBeT om0o0pumI
pesosonuio «O 6osiee 3¢GPEKTUBHOM peryJiuMpoBaHMM PBHIHKOB I[€HHbBIX
oymar B EBpormeiickom Cowo3e», B KOTOPOJ IOCTaBJieHa IIeJb «YCKOPUTH
3aKOHOJATE/NbHbIN  Mpolecc»,  T.e. TMpOLecC  MU3OaHUS  eOUHOro

3akoHomatenbctBa EC B paHHOI cdepe. CoorBeTcTBeHHO EBpomelickas

http://www.coe.int/defaultDE.asp — EBpomneiickuit CoBer.
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KOMMCCUSI «IIpUIJIallieHa» K pa3paboTKe MPOEKTOB COOTBETCTBYIOIIMUX
perinameHTOB, a CoBeT 1 EBporapiaMeHT K MX YCKOPEHHOMY IIPUHSITUIO.

Ha mpakTuke B Xofe paboThl EBpoIeiickoro coBeTa Bce Ke
MIPUHMMAIOTCS IOPUAMUECKM 00si3aTe/ibHbIe aKThl. [Ij1s1 aTOoro EBpomelickuii
coBeT mpeobpasyercst 160 B CoBet EBporeiickoro Coio3a (Ha ypoBHe IJiaB
roCcylapCTB WM TIPaBUTENbCTB), JMOO B KOH(EepeHIMI0 IIPaBUTETLCTB

rOCyapCTB-YJI€HOB (eC/IM BOIIPOC OTHOCUTCS K KoMmIteTeHIuu ctpaH EC).

3umnH JI.M. O mpoekte Koncturtyimum EBporeiickoro Coto3a // MOCKOBCKMIA SKYPHAJI MEXIYHAaPOJHOTO
npaBa. — 2004
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WHCTPYKLMA OJ11 ABTOPOB

HayuHble cTaTbM IPUHMMAIOTCS [JIs OIyOJMKOBaHMS Ha Kadempe
MeKIYHApOLHOro U eBpomneickoro npasa BI'Y (OTBeTCTBeHHbIN pesakTop —
npodeccop, A.10.H., [I. H. BupokoB mjim OTBETCTBEHHbINI CEKpeTapb —
OOLEeHT, K. 10. H., [I. B. T'anymko). Takke cTaTby MOXHO HAMpaBUTb I10
azgpecy: intlaw-vsu@yandex.ru.

B 11€JI0M K CTaTbhsIM MPeAbIBISIOTCS Cleaylolye Tpe6oBaHMS :

1. TekCT cTaThy AOJIKEH OBITh ITPeOCTaB/ieH B 3JIEKTPOHHOM BHJie, Ha
J1000M HOCUTesle MM TI0 3JIeKTPOHHOI mouTe. Ha3BaHue @aiisia JOKHO
comepxaTb @.11.0. aBTOpa 1 Ha3BaHMe MpeACcTaBasIeMoit paboThl (Hampumep:
MBanoB U. U.-EBpomneiicknii Coio3.doc).

2. CBefeHus 00 aBTOpe (COaBTOpax) MPUBOASTCS C OJHBIM YKa3aHUeM
ero (ux) gmaHHbIXx (P.M.O., yuyéHOe 3BaHMe, yuy€Has CTelleHb, MeCTO
paboTbl/yuéonl). TeKCT MO/KeH Takke ColepykaTb aHHOTAI[MIO K CTaTbe U
K/IloueBble cjioBa. AHHOTAIMS K CTaTbe He [OJ/DKHA ObITh MeHbIne 500
3HAKOB.

3. HazBaHus cTaThyu, aHHOTALIMYU K CTaThe, KIOYEBbIX CJIOB U CBeIeHU
00 aBTOpe AO/DKHBI OBITh MepeBeeHbl Ha aHTJIUIACKMUI I3bIK. HacTosTe/IbHO
MIPOCKM Bac yAeIUTb 0C000e BHUMAaHMEe 3TOMY ITyHKTY.

4. Jinsi opraHmu3anuy o6paTHOM CBSI3M Mbl IIPOCUM YKasaThb B TEKCTe
CTaTby KOOPAMHATHI aBTOpa (e-mail, Homep TenedoHa).

5. Tekct mpepctaBisieTcsi B Gopmarte daitna ¢ pacuiupenuem .doc,
mpudTom Times New Roman 14 kerjisg ¢ MmHTepBasioM 1,5; Bce MoJIsl HA JIUCTeE
OO/DKHBI COCTaBJISITh 10 2 CaHTUMeTpa; CHOCKM odopmisitorcsi 10-m
mpudTOM.
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6. CHOCKM YKa3bIBAlOTCS BHU3Y KaXKAOM CTpaHUIbl. CHOCKM IOJIKHBI
O6bITh O(OpMJIEHBI C COOMIOAEHMEM YCTAaHOBJIEHHBIX OMOIMOrpadmyeckmux

IIpaBuJI.
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